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JUSTICES 


09  Tn 


SUPREME    COURT 

DURING  THB  TIMB  OF  THESK  REPORTS.^ 


EDWARD  DOUGLASS  WHITE,  Chibf  Jtohcb. 
JOSEPH  McKENNA,  Associate  Justice. 
OLIVER  WENDELL  HOLMES,  Associate  Justice. 
WILLIAM  R.  DAY,  Associate  Justice. 
HORACE  HARMON  LURTON,*  Associate  Justice. 
CHARLES  EVANS  HUGHES,  Associate  Justice. 
WILLIS  VAN  DEVANTER,  Associate  Justice. 
JOSEPH  RUCKER  LAMAR,  Associate  Justice. 
MAHLON  PITNEY,  Associate  Justice. 


JAMES  C.  MoREYNOLDS,  Attobney  Osmbral. 
JOHN  WILLIAM  DAVIS,  Solicitor  General. 
JAMES  D.  MAKER,  Clerk. 
JOHN  MONTGOMERY  WRIGHT,  Marshal. 

*  For  allotment  of  The  Chief  Justice  and  Associate  Justices  among 
the  several  dreoits  see  next  page. 

*  Mr.  Justice  Lurton  was  absent  from  the  bench  on  account  of 
illnesB  from  December  3, 1913,  until  April  6,  1914,  and  took  no  part 
in  the  decisions  of  cases  argued  and  submitted  during  that  period. 
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SUPREME  COURT  OB^  THE  UNITED  STATES. 


ALLOTMENT  OF  JUSTICES,  MARCH  18,  1912.i 

Order:  There  having  been  an  Associate  Justice  of  this 
court  appointed  since  the  commencement  of  this  term, 

It  is  ordered  that  the  following  allotment  be  made  of 
the  Chief  Justice  and  Associate  Justices  of  this  court 
among  the  circuits  agreeably  to  the  act  of  Congress  in 
such  case  made  and  provided,  and  that  such  allotment 
be  entered  of  record,  viz, : 

For  the  First  Circuit,  Oliver  Wendell  Holmes,  Associate 

Justice* 
For  the  Second  Circuit,  Charles  E.  Hughes,  Associate 

Justice. 
For  the  Third  Circuit,  Mahlon  Pitney,  Associate  Justice. 
For  the  Fourth  Circuit,  Edward  D.  White,  Chief  Justice. 
For  the  Fifth  Circuit,  Joseph  R.   Lamar,  Associate 

Justice. 
For  the  Sixth  Circuit,  William  R.  Day,  Associate  Justice. 
For  the  Seventh  Circuit,  Horace  H.  Lurton,  Associate 

Justice. 
For  the  Eighth  Circuit,  Willis  Van  Devanter,  Associate 

Justice. 
For  the  Ninth  Circuit,  Joseph  McKenna,  Associate 

Justice. 

^  For  previous  allotment  see  222  U.  S.,  p.  iv. 
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1901,  March  3,  $  86, 31  Stat 
1189,0.864 636 

1902,  May  27,  32  Stat  246, 
c888. 448 


1902,  July  1,  32  Stat  716, 
0.1376 112,  113,  115 

1903,  Jan.  13,  32  Stat  770, 
0.134 183 

1903,  March  3, 32  Stat  1213, 

0.1012.. 84, 86, 86, 89,  91 

$2 87 

}$4,5 41,43 

$18 86,87,93 

$19 87 

1904,  April  23,  $  12,  33  Stat 
302,0.1496 480 

1905,  March  3,  $  9,  33  Stat 
1048,0.1479 489 

1906,  March  22,  34  Stat  80, 
C.1126 445 
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0.181 173 

1913,  Oct.  3,  subd.  1,  c.  16, 
38Stat.ll4 297 

Bevifled  Statutes. 

§466 477 

§563 489 

i709....256,  458,  553, 

555,  556,  691 

§716 467 

§913.... 636 


Revifled  Statutes  (ami.) 

(914 134 

[1069 477 

[1874 699 

[1910 699 

[2098 477 

[  2145 444,  445,  449 

2156 477 

2167 477 

2158-2164 85 

2269 75 

75 

2264 76 

460 

75 

228Qet8eq 460 

^  3247-3334,  as  am'd,  2 
Comp.Stat.U.S.,p.22  181 

3274 182 

3287 183 

i§3293,3294. 183 

3296 183 

3301 183 

6219 12 

5339 444 

6480,  as  amended  in 
1889,  3  Comp.  Stat. 
U.S.,  p.  3697.... 160,  161 

Judicial  Coae. 

§128 466,467 

§237.. 266,    468,    636, 

546,563,  655 

238 490 

240 .466,467 

241 466,467 

260 600 

262. :....467,468 

266 578 

^231..: 624 

CrinunalCode. 

213 386 

215 156,  160,  161 

272 444,450 

273 444 

341 444 


p; 


(B.)  SiATCTBS  or  THx  Statis  and  TmnnDBtBB. 
Arisona  (ooiU.) 

«2607,2513 662 

§2639 665 

pan.  1450,1461.....  104 
1523.1586 99 


Ariiwwfv 

1907,  SeoB.  Lam  1907, 

(4,0. 99,  p.  230 110 

Bev.  Stat.  1901,  (1278.  122 

J 1288, 1293  .    661 

1648... 666 


Digitized  by 


Google 


div 


TABLE  OP  STATUTES  CITED. 


ArkftUffm^ 

1883,    Laws    of    1803, 
p.  172 195 

Mansfield's  Digest  722- 

059. 523 

California. 

Ov.  Code,  (322... 233,  235 
District  of  Columbia. 

Code,J85 636 

Illinois. 

1909,  July  1,  Inheritance 
Tax  Law 68,  66 

Iowa. 

Code,J2074 493 

1894,  Laws  1894,  Act  48, 

J12 334 

Maryland. 

Code,  c.  72 496 

1910,  April,  Oyster  Law, 

§30 497 

§69 495,  606 

Massachusetts. 

1909,  Acts  of  1909,  c.  514  678 

§48 680,  681 

Rev.  Laws,  c.  12,  §§  2, 4, 

23  8 

Rev.  Stat.*,  *c!  l]  §4 ' .'  \\\      9 
Michigan. 

lS89,  Pub.  Acts,  1889, 
p.  287,  Act  No.  207 

702,  706 

p.  280 703,  706,  706 

1903,  Pub.  Acts,  1903, 

p.  229 703,  704 

Comp.   Laws  of   1897, 

Act  136 667 

Minnesota. 

1906,  R.L.  1906,  §839..  520 

1907,  Laws    of    1907, 
C.328 629 


BISSippl. 

Code,  1906,  §3946 134 

Missouri. 

Const.,  §§  11,  23 387 

New  Mexico. 

1874,Jan..2,c.  16,§1..  612 
1884,  April  2,  c.  6,  §§  1, 

2 611 

1903,  March  12,  Laws 
1003,  p.  72  606,  607, 

610,  618 


New  Mexico  {coM,) 

1907,    Acts    of     1907, 

c.  107,  subHsec.  269  . .  376 
Comp.  Laws,  1865,  c.  73, 

§1.... 377 

Comp.  Laws,  1897,  §  900  699 

"901 699 

2937 377 

2964 612,  614 

3182 376 

4010-4011..... 611, 

612,  613 
New  York. 

1910,    Laws    of    1910, 

C.374. 30 

Greater  New  York  Char- 
ter, §61 30 

Code  oi  Ordinances, 
1906,  as  amended, 
Cosby's  ed.,  1911,  c.  7 

c.  12 32 

North  Carolina. 

Code,  1883,  §150......  666 

Rev.Code,  c.66,§23..  666 
Rerisal  of  1908,  §  388. .   666 
§2646.    367 
Ohio. 

1902,Aprail 688 

1910,  March  10. . .  .591,  592 

1911,  May  31,  102  Oh. 
Laws,  224 578 

§39 678 

t81 579 

83 579,  591 

i88 679,  691 

93 679 

i97 679,  691 

[117 587 

il60 594 

Gen.  Code,  §  5415 579 

§§6470,    6472,    5477, 

5482,5486 579 

§6606 687 

Cole  Law 591,  592,  593 

Pennsylvania. 

1891,  June  2,  §10, 
Art.  Ill,  §  10,  Pub. 
Laws,  176533,  636,  640 

Art.  XV .536,  546 

Art.XVni 533 

1909,  May  8>  Laws, 
1909,  No.  261,  p.  466.  143 


Digitized  by 


Google 


TABLE  OF  STATUTES  CITED. 


xlv 


Porto  Rioo. 

Ciy.Ck)de,Art.  199....  372 
§§  137,     1840,     1939, 

1964 372 

J  1219 373 

South  Dakota. 

1907,  Laws  1907,  c.  215.  167 


Vennont. 

1906,  Pub.  Stat.  1906, 
§§4599,  4600....  137,  138 

Ck)nst.,  c.  2,  §  6 137 

Virginia. 

Code,§2462 638 

Washington. 

R.  &  B.  Ann.  Codes, 
§942 462 


CO  Statutbs  of  FoveiqH  Nateonb. 


Great  Britain. 

1875,  Sale  of  Food  and 

Drugs  Act,  §  3 412 

Mexico. 

1824,  July  6,  Reynolds, 


Mexico  (corU.) 

p.  117 362 

1824,  Aug.  18,  Reynolds, 

p.  121 362 

1824,  Oct.  24 362 


Italy. 

1871,  Feb.  26,  Arts.  2, 3, 

24, 17  Stat.  845 145 

Switaerland. 

1855,  Nov.  9,  11  Stat. 
597 145 


(D.)  Tbeatddb. 
Indians. 


1855,  July  16,  12  Stat. 

975,  Art.  II 489 

1858,  April  19,  11  Stat. 

743.. 480 

1863,  Oct.  7, 13  Stat.  668  483 


Digitized  by 


Google 


Digitized  by 


Google 


CASES  -ADJUDGED 


IN  THE 


SUPREME  COURT  OF  THE  UNITED  STATES 


AT 


OCTOBER  TERM,  1913. 


HAWLEY  V.  CITY  OF  MALDEK 

SBBOB  TO  THE  SUPESIOB  COX7RT  OF  THE  BTATE  OF 
BCASSACHUSETTS. 

No.  18.    Azgued  March  6,  7,  1913.— Decided  January  5,  1914. 

The  property  of  shareholders  in  their  respective  shares  is  distinct  from 
the  corporate  property,  franchises  and  capital  stock  of  the  corpora- 
tion itself  and  may  be  separately  taxed. 

Even  if  the  constitutional  validity  of  the  taxation  by  a  State  of  shares 
owned  by  its  citisens  of  stock  of  foreign  corporations  having  no 
property  and  doing  no  business  therein  has  not  been  definitely  raised 
and  directly  passed  upon  by  this  court,  the  existence  of  the  authority 
of  the  State  has  invariably  been  assumed.  DameU  v.  Indiana,  226 
U.  8.  390. 

In  dealing  with  the  mtangible  interest  of  a  shareholder  there  is  no 
question  of  physical  situs,  and  the  jurisdiction  to  tax  such  interest  is 
not  dependent  upon  the  tangible  property  of  the  corporation. 

A  State  has  the  undoubted  right,  in  creating  corporations,  to  provide 
for  the  taxation  in  that  State  of  all  their  shares,  whether  owned 
by  residents  or  non-residents.   Carry  v.  BaUimore,  196  U.  S.  496. 

Qucsre,  whether  in  case  of  corporations  organized  under  state  laws  a 

provision  by  the  State  of  incorporation  fixing  the  situs  of  shares  for 

the  purpose  of  taxation,  by  whomsoever  owned,  would  exclude 

taxation  of  those  shares  by  other  States  in  which  the  owners  reside. 
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Argument  for  Plaintiff  in  Error.  232  U.  B. 

While  itwoxild  be  an  advantage  to  the  country  and  to  individual 
States  if  non-conflicting  principles  of  taxation  could  be  agreed  upon 
by  the  States  so  as  to  avoid  the  taxation  of  the  same  property  in  more 
than  one  jurisdiction,  the  Constitution  of  the  United  States  does  not 
go  so  far.   Kidd  v.  Alabama,  188  U.  S.  730. 

204  Massachusetts,  138,  affirmed. 

The  facts,  which  involve  the  constitutionality  under  the 
due  process  clause  of  the  Fourteenth  Amendment  of  an  as- 
sessment for  taxation  under  authority  of  the  State  of  shares 
of  stock  owned  by  residents  of  the  State  of  foreign  cor- 
porations which  did  no  business  and  has  no  property 
within  the  State,  are  stated  in  the  opinion. 

Mr.  Courtenay  Crocker  and  Mr.  Naihan  Matthews  for 
plainti£F  in  error: 

Whether  a  tax  by  a  State  upon  a  resident  thereof  in 
respect  of  shares  of  stock  owned  by  him  in  foreign  corpora- 
tions deprives  him  of  his  property  ^thout  due  process  of 
law,  in  violation  of  the  Fourteenth  Amendment,  because 
the  property  represented  by  the  stock  is  not  property 
within  the  State,  has  never  been  squarely  presented  to  or 
decisively  passed  upon  by  this  court.  This  point  was  not 
passed  on  in  Sturges  v.  Carter ,  114  U.  S.  511;  Kidd  v. 
Alabama,  188  U.  S.  730;  Wright  v.  L.  &  N.  R.  R.,  195  U.  S, 
219;  DameU  v.  Indiana,  226  U.  S.  390. 

By  analogy  to  the  national  bank  decisions  shares  should 
only  be  taxed  in  the  State  where  the  ijompany  is  organized 
and  does  business.  See  People  v.  Comnmsioners,  4  Wall. 
244;  Natumal  Bank  V.  Commonwealth,  9  Wall.  353;  Nor 
tional  Bank  v.  Owenshoro,  173  U.  S.  664,  668;  Third  Na- 
tional Bank  v.  Stone,  174  U.  S-  432,  439;  Cleveland  Trust 
Co.  V.  Lander,  184  U.  S.  Ill;  Van  AUeh  v.  Aeeeaaore,  3 
Well.  573;  Bradley  v.  People,  4  Wall.  459. 

Independently  of  the  Fourteenth  Amendment,  a  state 
law  which  attempts  to  tax  property  situated  in  another 
Stote  is  void  on  general  principles,  as  the  State  can  have 
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no  jurisdiction  over  such  property.  Hayes  v.  Padfie  Mail 
S.  S.  Co.,  17  How.  596;  St.  Lmns  v.  Ferry  Co.,  11  Wall. 
423;  State  Tax  on  ForeigrinHeld  Bonds,  15  Wall.  300; 
Morgan  v.  Parham,  16  WalL  471;  LouisviUe  Ferry  Co.  v. 
Kenhicky,  188  U.  S.  385;  Union  Transit  Co.  v.  Kentucky, 
199  U.  S.  194, 20i;  Del.,  Lack.  <k  W.  R.  R.  v.  Pennsylvania, 
198  U.  S.  341;  M^opoKtan  Life  Ins.  Co.  v.  New  Orleans, 
205  U.  S.  395;  West.  Un.  Tel  Co.  v.  Kansas,  216  U.  S.  1; 
So.  Padfie  Co.  v.  Kenttidcy,  222  U.  S.  63,  74. 

Under  the  due  process  clause  of  the  Foiuiieenth  Amend- 
ment taxes  cannot  be  levied  on  land  belon^ng  to  a  resi- 
dent but  situated  in  another  State.  LouisviUe  Ferry  Co.  v. 
Kentucky,  188  U.  S.  385;  Del,  Lack.  &  W.  R.  R.  v.  Penn- 
sylvania, 198  U.  S.  341,  360;  Union  Transit  Co.  v.  Kenr 
tucky,  199  U.  S.  194. 

Nor  can  taxes  be  levied  on  tangible  personal  property 
belonging  to  a  resident  but  which  has  acquired  a  jpet- 
manent  location  or  situs  in  another  State.  Cases  supra, 
and  Old  Dominion  S.  S.  Co.  v.  Virginia,  198  U.  S.  299; 
Union  Trannt  Co.  v.  Lynch,  177  U.  S.  149. 

The  correlative  proposition  is  that  such  property  may 
be  taxed  in  the  State  where  it  is,  although  belonging  to 
a  non-resident.  Gromer  &c.  v.  Standard  Dredging  Co.,  224 
U.  S.  362;  Brmvn  v.  Houston,  114  U.  S.  622;  Pittsburg  Coal 
Co.  V.  Bates,  156  U.  S.  577;  Coe  v.  Errol,  116  U.  &  517; 
Diamond  M(Uch  Co.  v.  Ontonagon,  188  U.  S.  82;  Savings 
Society  v.  Multmmdh  Co.,  169  U.  S.  421 ;  Bristol  v.  Wash- 
ington County,  177  U.  S.  133;  Carstairs  v.  Cochran,  193 
U.  S.  10;  Thompson  v.  Kentucky,  209  U.  S.  340;  Hannis 
DisiUKng  Co.  v.  BaUimm-e,  216  XJ.  S.  285;  Am.  Sted  & 
Wire  Co.  v.  Speed,  192  XJ.  S.  500. 

"Ptopeety  of  the  kind  in  question  can  only  be  taxed  in 
the  State  where  it  is  physically  located.  PvUman's  Car 
Co.  v.  Pennsylvania,  141  U.  S.  18,  22;  Buck  v.  Beach,  206 
U.  S.  392, 400;  Marye  v.  B.  &  0.  R.  R.,  127  U.  S.  117, 123; 
So.  Pacific  Co.  V.  Kentucky,  222  U.  S.  63,  74. 
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Taxes  cannot  be  levied  on  corporate  franchises  belong- 
ing to  a  resident  but  granted  by  the  United  States^  Cd' 
ifomia  v.  Pacific  B.  R.,  127  U.  S,  1,  40,  or  by  another 
State,  LauisviUe  Ferry  Co.  v.  Kentucky,  188  U.  S.  386. 

In  holding  that  a  State  cannot  tax  property  not  within 
its  limits,  the  court  draws  no  distinction  between  tangible 
and  intangible  property.  It  is  the  situs  that  controls. 
Buck  V.  Beach,  206  U.  S.  392,  401 ;  So.  Padfi^  Co.  v.  Kenr 
lucky,  222  U.  S.  63,  68;  N.  Y.  C.  &  H.  B.  B.  B.  v.  MiUer, 
202  U.  S.  584,  596,  597;  KirOand  v.  Hotchkiss,  100  U.  S. 
491 ;  Bonaparte  v.  Tax  Court,  104  U.  S.  592. 

The  rule  mobHia  sequurUur  personam  is  a  legal  fiction; 
it  must  always  give  way  in  matters  of  taxation  to  the 
facts  of  the  case;  it  does  not  authorisse  taxation  at  the 
domicile  of  the  owner  of  property  which,  whether  tangible 
or  intangible,  is  actually  located  and  protected  in  some 
other  State.  For  the  history  of  the  rule  in  its  limited  ap- 
plication to  the  law  of  taxation,  see  Green  v.  Van  Buskirk, 
7  Wall.  139, 150;  St.  Limis  v.  Ferry  Co.,  11  Wafl.  423, 430; 
Pullman  Co.  v.  Pennsylvania,  141 U.  S.  18, 22;  Adams  Exp. 
Co.  V.  Ohio,  166  U.  S.  186,  224;  Eidman  y.  Martinez,  184 
U.  S.  578,  581;  Union  Transit  Co.  v.  Kentucky,  199  U.  S. 
194,  208;  Buck  v.  Beach,  206  U.  S.  392, 400;  Liverpool  Ins. 
Co.  y.  Assessors,  221  U.  S.  346,  354. 

While  some  forms  of  indebtedness  may  be  subject  to 
taxation  in  two  States,  such  as  debts  secured  by  mortgage 
on  real  estate,  KirUand  v.  Hotchkiss,  100  U.  S.  491 ;  Savings 
Society  y.  Multnomah  County,  169  U.  S.  421;  New  Orleans 
y.  Stempel,  175  U.  S.  309;  Bristol  v.  Washington  County,  177 
U.  S.  133,  if  the  mortgage  is  a  mere  lien  on  the  land,  un« 
supported  by  any  note,  bond,  or  personal  indebtedness,  it 
could  not  be  taxed  at  the. domicile  of  the  holder,  if  a  resi- 
dent of  another  State. 

Depos^ts  of  money  and  certain  forms  of  credit  may  be 
so  localized  as  to  be  subject  to  taxation  in  the  State  where 
the  deposits  are  made  or  the  credits  given,  New  Orleans  y. 
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Stempel,  175  U-  S.  309;  BVackOone  v.  MiUer,  188  U.  8, 189; 
Assessors  v.  Comptoir  NatUmal,  191 U.  S.  388;  Metropolitan 
Ins.  Co.  V.  New  Orleans,  205  U.  S.  396,  but  whether  such 
credits  are  also  taxable  as  technical  debts  in  the  State  of 
the  creditor's  domicile,  is  doubtfu'  Liverpool  Ins.  Co.  v. 
Assessors,  221  U.  S.  346. 

A  State  cannot  reach  for  taxation  property  which  itself 
is  not  subject  to  taxation,  by  means  of  a  tax  upon  the  docu- 
ments which  represent  the  property.  Almy  v.  CaUfomia, 
24  How.  169;  Fairhank  v.  United  States,  181  U.  S.  283; 
SeUiger  v.  Kentucky,  213  U.  S.  200;  Bvck  v.  Beach,  206 
U.  S.  392. 

If  the  property  cannot  be  taxed  specifically  because 
outside  the  State,  it  cannot  be  reached  indirectly,  as  by 
a  general  tax  on  the  capital  stock  or  property  of  a  domestic 
corporation  which  would  include  the  property  outside  the 
State. 

In  such  cases  the  tax  is  void  as  to  so  much  of  the  com- 
pany's property  as  is  situated  outside  the  State.  Dd., 
Lack.  &  West.  By.  v.  Pennsylvania,  198  U.  S.  341;  Louisr 
vide  Ferry  Co.  v.  Kentvcky,  188  U.  S.  386;  West.  Un.  TeL 
Co.  V.  Kansas,  216  U.  S.  1. 

As  to  the  difference  between  the  property,  capital,  or 
stock  of  a  corporation  and  the  shares  of  stock  in  the  com- 
pany held  by  individuals,  see  National  Bank  v.  Comnum- 
wealth,  9  Wall.  353;  Delaware  Railroad  Tax,  18  Wall.  206; 
Tappan  v.  Merchants'  NaU.  Bank,  19  Wall.  490,  603; 
Farrington  v.  Tennessee,  95  U.  S.  679;  Dewing  v.  Perdicar" 
ies,  96  U.  S.  193;  Gibbons  v.  Mahon,  136  U.  S.  558;  JeUenik 
V.  Huron  Copper  Co.,  177  U.  S.  1. 

Ftoperty  physically  situated  in  one  State  is  not  taxable 
elsewhere,  because  taxation  and  protection  are  correla- 
tive incidents,  and  if  prbtection  can  be  furnished  only  in 
the  State  where  the  property  is  situated,  taxation  also 
must  be  confined  to  that  State.  Tappan  v.  Merchants 
Bank,  19  Wall.  490,  501;  Union  Transit  Co.  v.  Kentucky, 
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199  U.  S.  194,  204;  Liverpool  Ins.  Co.  v.  Aaseasors,  221 
U.  S.  346,  356. 

American  economists  agree  that  the  attempt  to  tax 
shares  of  stock  in  foreign  corporations  upon  their  market 
value  is  unjust,  unwise,  and  ineffective.  See  reports  for 
1907,  1908,  1909,  1910,  1911,  and  1912  of  the  National 
and  International  Conferences  on  State  and  Local  Taxa- 
tion. Report  of  Wisconsin  Tax  Conmiission  for  1910; 
Report  in  1897  of  Special  Commission  on  Taxation  in 
Massachusetts. 

Mr,  H.  L.  Boutwell  for  defendant  in  error: 

The  Massachusetts  acts  authorizing  the  levying  of  a 
tax  by  a  municipal  corporation  upon  shares  of  the  stock  of 
foreign  corporations  owned  by  its  inhabitants  domiciled 
therein  are  not  contrary  to  the  Fourteenth  Amend- 
ment. 

This  form  of  taxation  has  existed  under  the  laws  of 
Massachusetts  for  more  than  seventy  years.  See  the 
earlier  enactment,  in  Rev.  Stat.,  c.  7,  §  4,  the  validity  and 
constitutionahty  of  which  were  sustained  in  Great  Barring- 
ton  V.  Commissioners,  16  Pick.  572;  Dwigkt  v.  Boston,  12 
Allen,  316;  Frothingham  v.  Shaw,  175  Massachusetts,  59, 
61;  HawUy  v.  Maiden,  204  Massachusetts,  138. 

A  similar  rule  has  been  laid  down  in  the  decisions  of  the 
courts  of  many  other  States.  Slate  v.  Kidd,  125  Alabama, 
413;  Greenleafy.  Morgan  County,  184  Illinois,  226;  Seward 
V.  Rising  Sun,  79  Indiana,  351 ;  Griffith  v.  Watson,  19  Kan- 
sas, 23;  Appeal  Tax  Court  v.  Gill,  50  Maryland,  377;  Bacon 
V.  Commissioners,  126  Michigan,  22;  Ogden  v.  St.  Joseph, 
90  Missouri,  522;  Stale  v.  Branin,  23  N.  J.  L.  484;  Stale  v. 
Benlley,  23  N.  J.  L.  532;  Worth  v.  Ashe  Courdy,  82  N.  Car. 
420;  WorthingUm  v.  Sebastian,  25  Oh.  St.  1;  Bradley  v. 
Bauder,  36  Oh.  St.  28;  Lander  v.  Burke,  65  Oh.  St.  532; 
McKeen  v.  Northampton.  County,  49  Pa.  St.  519;  WhiteseU 
V.  Same,  id.  526;  Dyer  v.  Osborne,  11  R.  I.  321;  Union 
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Bank  v.  State,  9  Yerg.  (Term.)  490;  NashtriUe  v.  Thomas, 
5  Coldw.  (Term.)  600. 

This  court  has  laid  down  the  same  rule,  the  constitu- 
tionality of  the  tax  law,  however,  not  being  put  in  issue. 
Sturges  v.  Carter,  114  U.  S.  511;  Kidd  v.  Alabama,  188 
U.  S.  730;  Wright  v.  L.  &  N.  B.  R.,  195  U.  S.  219;  Darnell 
V.  Indiana,  226  U.  S.  390. 

Unless  constrained  by  the  most  cogent  reasons  this 
court  ought  not  to  overturn  a  system  of  taxation  which 
has  been  practiced  for  so  many  years  and  repeatedly  up- 
held by  the  courts  of  so  many  different  States.  As  to 
Union  Transit  Co.  v.  Kentucky,  199  U.  S.  194,  see  correct 
rule  stated  in  Southern  Pacific  Co.  v.  Kentucky,  222  U.  S. 
63;  and  see  also  Gromer  v.  Standard  Dredging  Co.,  224 
U.  S.  362,  376;'  Tappan  v.  Merchants'  National  Bank,  19 
Wall.490. 

For  the  purposes  of  taxation,  personal  property  may 
be  separated  from  the  owner,  and  he  may  be  taxed  on  its 
account  at  the  place  where  it  is  actually  located. 

In  order  to  obtain  a  taxable  situs  in  a  jurisdiction  other 
than  that  of  the  domicile  of  its  owner  tangible  personal 
property  must  have  become  commingled  or  intermingled 
with  the  property  of  the  taxing  authority  or  permanently 
located  there  or  incorporated  in  the  local  property  of  such 
other  jurisdiction.    Old  Dominion  S.  S.  Co.  v.  Virginia, 

198  U.  S.  299;  Del,  Lack.  &  West.  R.  R.  Co.  v.  PennsyU 
vania,  198  U.  S.  341;  Union  Transit  Co.  v.  Kentucky, 

199  U*  S.  194;  Southern  Pacific  Co.  v.  Kentucky,  222 
U.  S.  63. 

For  the  foundation  and  general  application  of  the  rule 
mobUia  seguuntur  personam,  see  Southern  Pacific  Co.  v. 
Kentucky,  222  U.  S.  63;  St.  Louis  v.  Ferry  Co.,  11  Wall. 
423,  430. 

The  property  taxed  in  the  case  at  bar  consists  of  shares 
of  the  capital  stock  of  foreign  corporations,  as  to  which 
see  Tennessee  v.  Whitworth,  117  U.  S.  129;  New  Orlecms  v. 


Digitized  by 


Google 


8  OCTOBER  TERM,  1913. 

Opinion  of  the  Court.  232  IT.  & 

Houston,  119  U.  S.  265,  277;  Union  Transit  Co.  v.  Kenr 
tucky,  199  U.  S.  194,  205. 

The  tendency  of  modem  authorities  is  to  apply  the 
maxim  mdbilia  seguuntur  personam,  and  to  hold  that  the 
property  may  be  taxed  at  the  domicile  of  the  owner  as 
the  real  situs  of  the  debt,  and  also,  more  particularly  in  the 
case  of  mortgages,  in  the  State  where  the  property  is  re- 
tained. Tappan  v.  Merchants*  National  Bank,  19  Wall. 
490;  KirOand  v.  Hotchkiss,  100  U.  S.  491 ;  Bonaparte  v. 
Appeal  Tax  Court,  104  U.  S.  592;  Sturges  v.  Carter,  114 
U.  S.  511;  Kidd  v.  Alabama,  188  U.  S.  730;  Blackstone  v. 
MiUer,  188  U.  S.  189. 

Certificates  of  stock  of  a  foreign  corporation  held  by  a 
citizen  of  a  State  are  taxable  in  that  State,  though  a  tax  is 
also  imposed  on  the  property  of  such  corporation  situated 
in  the  State.  Sturges  v.  Carter,  114  U.  S.  511;  Dyer  v. 
Osborne,  11  R.  I.  321,  326,  327;  Bradley  v.  Bauder,  36 
Oh,  St.  28,  S5;Farrington  v.  Tennessee,  95  U.  S.  679. 

Mb.  Justics  Huqhss  delivered  the  opinion  of  the  court. 

The  i^aintiff  in  error,  a  resident  of  the  city  of  Maiden, 
brought  this  action  to  recover  the  amount  of  certain  taxes 
which  he  had  paid  under  protesti  The  taxes  were  assessed 
upon  shares  which  he  held  in  foreign  corporations  most  of 
which  did  no  business  and  had  no  property  within  the 
State  of  Massaehusetts.  It  was  alleged  that  the  levy  and 
collection  were  in  violation  of  the  due  process  and  equal 
protection  clauses  of  the  Fourteenth  Amendment.  De- 
mturer  to  the  declaration  was  sustained  by  the  Superior 
Court  and  the  case  was  reported  to  the  Supreme  Judicial 
Court  of  the  ConunonweaJth  which  directed  judgment 
for  the  defendant.    204  Massachusetts,  138. 

It  is  conceded  that  the  objection  that  the  statute  au- 
thorizing the  tax  [Rev.  Laws  (Mass.),  c.  12,  §§  2,  4,  23] 
denies  to  the  plaintiff  in  error  the  equal  protection  of  the. 
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laws  is  not  well  taken;  but  it  is  contended  that  the  shares 
were  not  within  the  jurisdiction  of  the  State  and  hence 
that  the  enforceifieiit  of  the  tax  constitutes  an  imconsti- 
tutional  deprivation  of  property. 

The  power  thus  challenged,  as  the  state  court  points 
out,  has  been  continuously  exercised  by  the  State  of  Mas- 
sachusetts for  more  than  three-quarters  of  a  century. 
Substantially  the  same  statutory  provision,  derived  from 
an  earlier  enactment,  is  found  in  R^v.  Stats.  (Mass.)^  c.  7, 
§  4,  and  its  constitutionality  has  been  sustained  by  re- 
peated state  decisions.  Great  Barrington  v.  County  Com- 
mi88ionerSj  16  Pick.  572;  Dwight  v.  Mayor  &  Aldermen  of 
Boston^  12  Allen,  316;  Frothingham  v.  Shaw,  175  A&ssa- 
chusetts,  59,  61.  And  other  States  through  a  long  period 
of  years  have  asserted  a  similar  authority.  Union  Bank  of 
Tennessee  v.  State,  9  Yerg.  (Tenn.)  490;  McKeen  y.  CourUy 
of  NorOiampton,  49  Pa.  St.  519;  WhiteseU  v.  Same,  id.  526; 
State  V.  JBramn,  23  N.  J.  Law,  484;  SUUe  v.  BenOey,  id. 
532;  Worthingten  v.  Sebastian,  25  Oh.  St.  1;  Bradley  v. 
Bander,  36  Ohio  St.  28;  Dyer  v.  Osborne,  11  R.  1.  321; 
Seward  v.  Rising  Sun,  79  Indiana,  351 ;  Ogden  v.  St.  Joseph, 
19  Missouri,  522;  Worth  v.  Ashe  County,  90  N.  Car.  409; 
Jennings  v.  Commonwealth,  98  Virginia,  80;  Appeal  Tax 
Court  V.  GUI,  60  Maryland,  377;  State  v.  Nelson,  107 
Minixesota,  319;  Bacon  v.  State  Tax  Commissioners,  126 
Michigan,  22;  Stale  v.  Kidd,  125  Alabama,  413;  Common- 
wealth  V.  Loveli,  125  Kentucky,  491 ;  Stanford  v.  San  Fran- 
CISCO,  131  Calif omia,  34;  Judy  v.  Beckwith,  137  Iowa,  24; 
Greenleaf  v.  Morgan  County,  184  Illinois,  226.  It  is  well 
settled  that  the  property  of  the  shareholders  in  their  re- 
spective shares  is  distinct  from  the  corporate  property, 
franchises  and  capital  stock,  and  may  be  separately  taxed 
XVan  AUen  v.  Assessors,  3  Wall.  573,  584;  Fdrringtan  v. 
Tennessee,  95  TJ.  S.  679,  687;  Tennessee  v.  Whitworth,  117 
U.  S.  129,  136,  137;  New  Orleans  v.  Houston,  119  U.  S. 
265, 277) ;  and  the  rulings  in  the  state  cases  which  we  have 
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cited  proceed  upon  the  view  that  shaj'es  are  personal  prop- 
erty and;  having  no  situs  elsewhere,  are  taxable  by  the 
State  of  the  owner's  dondcile,  whether  the  corporations 
be  foreign  or  domestic. 

It  is  said  that  the  question  of  the  constitutional  validity 
of  such  taxation  has  not  hitherto  been  raised  definitely 
in  this  court  and  has  not  been  directly  passed  upon.  There 
is  no  doubt,  however,  that  the  existence  of  the  state  au- 
thority has  invariably  been  assumed.  In  Sturges  v.  Car- 
ter, 114  U.  S.  511,  the  action  was  brought  to  recover  taxes 
imposed  imder  the  law  of  Ohio  upon  shares  of  stock  owned 
by  a  resident  of  Ohio  in  the  Western  Union  Telegraph 
Company,  a  New  York  corporation.  The  right  of  the 
State  to  tax  the  shares  was  not  questioned  and  as  it  was 
found  that  a  statutory  exemption  which  was  relied  upon 
in  defense  did  not  apply,  the  recovery  of  the  tax  was  sus- 
tained. Again,  in  Kidd  v.  Alabama,  188  U.  S.  730,  it  was 
not  disputed  that  the  State  was  entitled  to  tax  shares 
owned  by  its  citizens  in  foreign  corporations.  The  argu- 
ment was  that  the  statute  in  that  case  created  an  uncon- 
stitutional discrimination  and,  this  point  being  found  to ' 
be  without  merit,  the  tax  was  upheld.  In  Wright  v.  Louis- 
viUe  &  Nashville  R.  R.  Co.,  195  U.  S.  219,  the  question  was 
whether  shares  of  stock  in  a  railroad  corporation  of  aur 
other  State,  which  were  owned  by  a  Georgia  corporation 
were  taxable  under  the  constitution  and  laws  of  Georgia. 
The  State's  power  to  tax  the  shares  was  not  denied^  so 
far  as  the  Constitution  of  the  United  States  was  concerned, 
but  it  was  contended  that  this  power  had  not  been  exer- 
cised. The  constitution  of  Georgia  provided  that  all 
taxation  should  ''be  imiform  upon  the  same  class  of  sub- 
jects, an<^  ad  valorem  on  all  property  subject  to  be  taxed 
within  the  territorial  limits  of  the  authority  levying  the 
tax,''  and  should  be  levied  and  collected  under  general 
laws.  The  general  tax  act  had  authorized  a  tax  on  all  of 
the  taxable  property  of  the  State,    It  was  clear  that  the 
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State  had  directed  shares  in  foreign  corporations  to  be 
taxed,  provided  these  could  be  considered  to  be  "property 
subject  to  be  taxed  within  the  territorial  limits''  of  the 
taxing  authority.  And  such  shares  when  held  by  a  resi- 
dent being  deemed  to  fall  within  this  description,  it  was 
decided  that  the  «tate  officer  was  entitled  to  collect  the 
tax.  "Putting  the  case  at  the  lowest/'  said  the  court 
(p.  222),  "the  above  cited  section  of  the  constitution  was 
adopted  in  the  interest  of  tlxe  State  as  a  tax  collector, 
and  authorizes,  if  it  does  not  require,  a  tax  on  the  stock." 
So  also,  in  Darnell  v.  Indiana,  226  U.  S.  390,  the  authority 
of  the  State  to  tax  the  shares  of  its  citizens  in  foreign  cor- 
porations was  recognized,  the  tax  being  sustained  against 
objections  urged  under  the  commerce  clause.  Art.  I,  §  8, 
and  the  equal  protection  clause  of  the  Fourteenth  Amend- 
ment. 

To  support  the  contention  that  this  familiar  state  action, 
hitherto  assxuned  to  be  valid,  is  fundamentally  violative 
of  the  Federal  Constitution,  the  plaintiff  in  error  invokes 
the  doctrine  that  a  State  has  no  right  to  tax  the  property 
of  its  citizens  when  it  is  permanently  located  in  another 
jurisdiction.  LauiaviUe  &  JeffersonviUe  Ferry  Co.  v.  Ken- 
tucky,  188  U.  S.  385;  Del,  Lack.  &  West  R.  R.  Co.  v. 
Pennsylvania,  198  U.  S.  341;  Union  Transit  Co.  v.  Kerir 
tucky,  199  U.  S.  194.  But  these  decisions  did  not  involve 
the  question  of  the  taxation  of  uitangible  personal  prop- 
erty {Union  Transit  Co.  v.  Jfenfticfcy,  199  U.  S.  p.  211); 
nor  do  they  apply  to  tan^^ble  personal  property  which,  al- 
though physicfiJly  outside  the  State  of  the  owner's  domi- 
cile, has  not  acquired  an  actual  situs  elsewhere.  Sovihem 
Pacific  Co.  V.  Kentucky,  222  U.  S.  63,  68.  When  we  are 
dealing  with  the  intangible  interest  of  the  shareholder, 
there  is  manifestly  no  question  of  physical  situs,  so  far  as 
this  distinct  property  right  is  concerned,  and  the  jurisdic- 
tion to  tax  it  is  not  dependent  upon  the  location  of  the 
lands  and  chattels  of  the  corporation. 
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The  axgument,  necessarily^  is  that  shares  are  to  be 
deemed  to  be  taxable  solely  in  the  State  of  incorporation. 
It  is  urged  that  these  rights  rest  in  franchise  and  that  the 
principle  of  the  decision  in  LouiaviUe  &e.  Ferry  Co.  v.  Kenr 
tacky  ^  supra,  holding  that  a  ferry  franchise  granted  by 
Indiana  to  a  Kentucky  corporation  was  not  taxable  in 
Kentucky  is  applicable  to  shares  of  stock.  But  that  case 
went  upon  the  ground  that  the  franchise  was  an  incor- 
poreal hereditament  and  hence  had  its  legal  situs  in  In- 
diana, 188  U.  S.  p.  398.  Shares  fall  within  a  di£ferent  cate- 
gory. While  the  shareholder's  rights  are  those  of  a  member 
of  the  corporation  entitled  to  have  the  corporate  enter- 
prise conducted  in  accordance  with  its  charter,  they  are 
still  in  the  nature  of  contract  rights  or  chases  in  action. 
Morawetz  on  Corporations,  §  225.  Afi  such,  in  the  absence 
of  legislation  prescribing  a  different  rule,  they  are  appro- 
priately related  to  the  person  of  the  owner,  and,  being  held 
by  him  at  his  domicile,  constitute  property  with  respect 
to  which  he  is  under  obligation  to  contribute  to  the  sup- 
port of  the  government  whose  protection  he  enjoys.  Kirt- 
land  V.  HotchMsSf  100  U.  S.  491;  Bonaparte  v.  Tax  Court, 
104  U.  S.  692;  Covington  v.  First  National  Bank,  198  U.  S. 
100,  111,  112;  Southern  Pacific  Co.  v.  Kentucky,  supra; 
Cooley  on  Taxation  (3d  ed.),  26. 

Undoubtedly,  the  State  in  which  a  corporation  is  or- 
ganized may  provide,  in  creating  it,  for  the  taxation  in 
that  State  of  all  its  shares  whether  owned  by  residents  or 
non-residents.  Carry  v.  BaUimore,  196  U.  S.  466.  This 
is  by  virtue  of  the  authority  of  the  creating  State  to  de- 
termine the  basis  of  organization  and  the  liabilities  of 
shareholders.  Id.,  476, 477;  Hannis  Distillery  Co.  v.  Balti- 
mare,  216  U.  S.  285,  293,  294.  So,  by  reason  of  its  dom- 
inant power  to  provide  for  the  organization  and  conduct 
of  national  banks,  Congress  has  fixed  the  places  at  which 
alone  shares  in  those  institutions  may  be  taxed.  Rev. 
Stat.,  §  5219.    Whether,  in  the  case  of  corporations  or* 
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ganised  under  state  laws,  a  provision  by  the  State  of  incor- 
poration fixing  the  situs  of  shares  for  the  purpose  of  taxa- 
tion, by  whomever  owned,  would  exclude  the  taxation  of 
the  shares  by  other  States  in  which  their  owners  reside  is 
a  question  which  does  not  arise  upon  this  record  and  need 
not  be  decided.  No  such  provision  is  here  involved,  and 
the  present  case  must  be  determined  by  the  application  of 
the  established  principle  which  has  been  stated. 

The  real  ground  of  complaint  in  this  class  of  cases  is  not 
that  the  shares  are  taxed  in  one  place  rather  than  in  an- 
other but  that  they  are  taxed  at  all,  when  presumably  the 
proparty  and  franchises  of  the  corporation  which  ^ve  to 
the  shares  their  value  are  also  taxed.  As  to  this  we  may 
repeat  what  was  said  in  Kidd  v.  Alabama^  188  tJ.  S.  730, 
732,  ^'No  doubt  it  would  be  a  great  advantage  to  the 
country  and  to  the  individual  States  if  principles  of  taxa- 
tion could  be  agreed  upon  which  did  not  conflict  with  each 
other,  and  a  common  scheme  could  be  adopted  by  which 
taxation  of  substantially  the  same  property  in  two  juris- 
dictions could  be  avoided.  But  the  Constitution  of  the 
United  States  does  not  go  so  far." 

The  judgment  is  affirmed. 

Affiffned* 
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BARRETT,  PRESIDENT  OF  ADAMS  EXPRESS  CO., 
V.  CITY  OF  NEW  YORK. 

CITY  OF  NEW  YORK  v.  BARRETT,  PRESIDENT  OF 
ADAMS  EXPRESS  CO. 

APPEAL  AND  CROSS-APPEAL  FROM  THE  CIRCUIT  COURT  OP 
THE  UNITED  STATES  FOR  THE  SOUTHERN  DISTRICT  OP 
NEW  YORK. 

Nos.  83,  84.    Argued  December  3,  4,  1913.— Decided  January  5,  1914. 

The  practical  construction  of  municipal  ordinances  by  the  local  author- 
ities prior  to  the  controversy  is  persuasive,  especially  where,  as  in 
this  case,  a  different  construction  would  render  the  ordinances  un- 
constitutional. 

While  the  exertion  of  the  police  power  essential  for  protection  of  the 
community  may  extend  incidentally  to  operations  of  interstate  com- 
merce, the  police  power  does  not  justify  the  imposition  of  direct  bur- 
dens on  that  commerce  nor  its  subjection  to  imreasonable  demands. 

A  state  law  is  imconstitutional  and  void  which  requires  a  party  to  take 
out  a  license  for  carrying  on  interstate  conmierce,  no  matter  how 
specious  the  pretext  may  be  for  imposing  it.  Crutcher  v.  Kentucky , 
141  U.  S.  47. 

An  ordinance  requiring  an  express  company  to  take  out  local  licenses 
for  transacting  interstate  business  is  an  imconstitutional  burden  on 
interstate  conmierce. 

Congress  has  exercised  its  authority  over  interstate  express  business 
and  so  removed  that  biisiness  from  any  action  of  the  State  directly 
burdening  it. 

A  municipal  license  fee  required  for  express  wagons  and  driven  cannot 
be  construed  as  a  fee  or  tax  for  use  of  the  streets  or  regulation  of 
street  traffic;  and  guare  whether  the  ordinance  in  this  case,  if  so 
construed,  would  not  be  invalid  as  discriminatmg  against  express 
companies. 

While  regulations  to  insure  careful  driving  over  city  streets  may  be 
proper,  they  should,  when  interstate  traffic  is  involved,  be  entirely 
reasonable.  Quoere  whether  a  requirement  that  only  citizens  of  the 
United  States,  or  those  who  have  declared  their  intention  to  become 
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such,  can  be  licensed  is  not  unnecessarily  burdensome  in  a  city  such 
as  New  York. 

Where  a  license  tax  is  declared  unconstitutional  as  to  all  classes  covered 
by  the  action  it  is  not  necessary  for  this  court  to  decide  whether  it 
has  been  superseded  as  to  one  of  the  classes  by  a  later  statute; 
qucgre  whether  the  general  automobile  statute  of  New  York  State 
repealed  and  superseded  the  express  license  fee  ordinance  of  the 
City  of  New  York. 

The  ordinances  of  the  City  of  New  York  requiring  expressmen  to  be 
licensed  and  providing  that  only  citizens  of  the  United  States  or 
those  who  have  declared  their  intention  to  become  such  can  be 
licensed,  sa  applied  to  interstate  commerce,  impose  a  direct  burden 
thereon  and,  as  so  applied,  are  imconstittitional  imder  the  commerce 
clause  of  the  Constitution  of  the  United  States. 

Where  a  municipalordinance  is  unconstitutional  as  applied  to  inter- 
state conmierce,  the  person  or  corporation  whose  business  is  impeded 
by  the  enforcement  of  such  ordinance  is  entitled  to  an  injunction 
restraining  the  municipal  authorities  from  enforcing  it  in  respect  to 
its  interstate  business. 

189  Fed.  Rep.  268,  reversed. 

The  facts,  which  mvolve  the  constitutionality  under  the 
commerce  clause  of  the  Federal  Constitution  of  certain 
ordinances  of  the  City  of  New  York  as  appUed  to  the  in- 
terstate business  of  express  companies,  are  stated  in  the 
opinion, 

Mr.  WiUiam  D.  Outhrie  for  Adams  Express  Company: 
The  ordinance  is  unconstitutional  and  void  as  to  the 
interstate  express  companies  because  it  requires  them  to 
take  out  a  license,  pay  license  fees  and  give  bonds  for  the 
privilege  of  carrying  on  interstate  business.  Crutcher  v. 
Kentudcy,  141  U.  S.  47^  68. 

See  also  Brennan  v.  Titusville,  153  U.  S.  289, 302;  Adams 
Express  Co.  v.  Ohio,  166  U.  S.  185, 218;  Fairbank  v.  United 
States,  181  U.  S.  283,  306;  Stockard  v.  Morgan,  185  U.  S. 
27,  33;  Caldwell  v.  North  Carolina,  187  U.  S.  622;  Atlantic 
&c.  Tel.  Co.  v.  Philadelphia,  190  U.  S.  160,  162;  St.  Clair 
County  V.  Interstate  Sand  &  Transfer  Co.,  192  U.  S.  454, 
468;  West.  Un.  Tel.  Co.  v.  Kansas,  216  U.  S.  1,  21;  In- 
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temational  Textbook  Co.  v.  Pigg,  217  U.  S.  01,  106;  Buck 
Stave  Co.  v.  Vickera,  226  0.  S.  205,  215;  Minrntoia  Rale 
Cases,  230  U.  S.  352,  401. 

The  service  rendered  by  the  drivers  and  wagons  of  the 
Adams  "ExpseeA  Company  in  collecting  and  delivering 
packages  in  the  City  of  New  York  is  an  inseparable  part 
of  interstate  commerce.  The  local  transportation  of  in- 
terstate packages  is  interstate  commerce,  and  so  within 
the  exclusive  jurisdiction  of  the  Federal  Government. 
Louisiana  R.  R.  Comm.  v.  Tex.  &  Pac.  Ry.  Co.,  229  U.  S. 
336,  341;  St.  L.  &  San  Frandsco  Ry:  v.  Seale,  229  U.  S. 
156, 161;  Texas  &  N.  0.  R.  R.  Coi  v.  Sabine  Tram  Co.,  227 
U.  S.  Ill;  United  States  v.  Unum  Stock  Yard,  226  U.  S. 
286;  Ohio  R.  R.  Comm.  v.  Wmikington,  225  U.  S.  101;  So. 
Pac.  Terminal  Co.  v.  Int.  Com.  Comm.,  219  U.  S.  498, 
526;  Galveston,  H.  &c.  Ry.  Co.  v.  Texas,  210  U.  S.  217; 
Heyman  V.  Southern  Railway  Co.,  203  U.  S.  270,  274. 
See  also  Jervel  Tea  Co.  v.  Lee's  Summit,.lS9  Fed.  Rep.  280, 
S.  C,  198  Fed.  Rep.  532. 

The  interstate  commerce  clause  of  the  Constitution 
guarantees  the  right  to  ship  merchandise  from  one  State 
into  another,  and  covers  and  protects  the  shipment  from 
the  time  it  commences  its  transit  by  whatever  means,  local 
or  interstate,  until  the  t^mination  of  the  shipment  by 
delivery  at  the  place  of  consignment.  The  Danid  BaU,  10 
Wall.  557,  565;  Vanee  v.  Vandercook  Co.,  170  U.  S.  438, 
451 ;  Am.  Exp.  Co.  v.  Iowa,  196  U.  S.  133, 142r;  Adams  Exp. 
Co.  V.  Iowa,  196  U.  S.  147;  McNeiU  v.  Southern  Ry.  Co., 
202  U.  S.  543,  559;  Adams  Exp.  Co.  v.  Kentucky,  206  U.  S. 
129;  Osborne  v.  Mobile,  16  Wall.  479;  Leloup  v.  Port  of 
MobOe,  127  U.  S.  640,  647;  and  see  Crvicher  v.  Kentucky, 
141  U.  S.  47. 

The  Crvicher  Case  has  received  the  approval  of  this  court 
in  West.  Un.  Tel.  Co.  v.  Kansas,  216  U.  S.  1, 19;  Interna- 
tional Textbook  Co.  v.  Pigg,  217  U.  S.  91, 108;  Buck  Stave 
Co.  V.  Vickers,  226  U.  S.  205,  215. 
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People  ex  rel.  Pennsylvania  R.  R.  Co.  v.  Knight,  171 
N.  Y.  354;  affM  192  U.  S.  21,  distinguiahed. 

The  ordmaace  shows  on  its  face  that  its  intent  and  pur- 
pose were  to  regulate  business  and  nothing  else,  and  that 
it  could  not  have  been  intended  as  a  regulation  of  the  use 
of  the  streets  of  the  City  of  New  York.  Detroit  v.  Litde, 
163  Michigan,  444,  448. 

Until  a  few  years  ago,  not  a  single  wagon  or  driver  of 
the  company  was  licensed,  and  never  until  then  was  any 
demand  or  intimation  made  by  any  city  official  that  the 
company  must  procure  licenses  for  them.  This  long  con- 
tinued administrative  or  executive  construction  of  such 
an  ordinance  cannot  be  ignored.  Eaeton  v.  PickersgiU,  55 
N.  Y.  310,  315;  Matter  of  Tiffany,  17ft  N.  Y.  455,  459; 
New  York  v.  City  Ry.  Co.,  193  N.  Y.  543;  Orimmer  v. 
Tenement  House  DepL,  205  N.  Y.  549;  Werner  v.  Prender- 
gast,  206  N.  Y.  405,  411;  Fairbank  v.  United  States,  181 
U.  S.  283,  307;  Studehaker  v.  Perry,  184  U.  S.  258,  268; 
United  States  v.  Smet,  189  U.  S.  471,  473;  McMickad  v. 
Murphy,  197  U.  S.  304,  312;  Komada  v.  United  States,  215 
U.  S.  392,  396. 

The  Charter  of  the  City  by  §  57  provides  for  an  annual 
compilation  of  the  ordinances  by  the  board  of  aldermen. 
The  reenactment,  without  change,  of  a  statute  whi,ch  had 
previously  received  long  continued  executive  construe* 
tion,  is  an  adoption  of  such  construction.  Urdted  States  v. 
Hermanos,  209  U.  S.  337;  Copper  Mining  Co.  v.  Arizona 
Board,  206  U.  S.  474, 479;  United  States  v.  FaJk,  204  U.  S. 
143,  152;  New  Haven  R.  R.  v.  Interstate  Com.  Comm.,  200 
U.  S.  361, 401.  The  same  principle  applies  to  the  adoption 
by  a  municipal  legislature  of  the  executive  construction 
of  an  ordinance  by  repeatedly  reSnacting  it  substantially 
in  the  form  in  which  it  was  construed.  OtUwater  v.  Green, 
56  N.  Y.  456, 475;  P(mch  v.  Prudential  Ins.  Co.,  204  N.  Y. 
281,288. 

The  court  cannot  remodel  or  reconstruct  the  ordinance 
VOL.  ccxxxn — 2 
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SO  as  to  make  it  read  as  if  its  operation  were  expressly 
limited  to  the  wagons  and  drivers  of  the  interstate  carriers 
who  are  engaged  in  local  business,  and  thus  compel  such 
carriers  at  prohibitive  expense  and  inconvenience  to  sep- 
arate the  local  from  the  interstate  business.  WiMianu  v. 
Talladega,  226  U.  S.  404, 419;  lU.  Cent.  R.  RJy.  McKendree, 
203  U.  S.  514,  629;  AUm  v.  PuUman  Co.,  191  U.  S.  171, 
179. 

Congress  has  legislated  upon  the  subject  covered  by  the 
ordinance  and  its  legislation  is  exclusive  and  supersedes 
all  state  regulations.  Nor.  Pac.  Ry,  v.  Washington,  222 
U.  S.  370;  Southern  Ry.  Co.  v.  Reid,  232  U.  S.  424;  Southern 
Ry.  Co.  V.  Reid  &  Beam,  222  U.  S.  444;  N.  Y.  Cent.  R.  R. 
V.  Hudson  County,  227  U.  S.  248;  St.  Louis,  Iron  ML  <fc  S. 
Ry.  V.  Edwards,  227  U.  S.  265;  LomsmUe  &  N.  R.  Co.  v. 
Hughes,  201  Fed.  Rep.  727. 

The  ordinance  in  question  is  not  severable.  Trade- 
Mark  Cases,  100  U.  S.  82, 99;  AUen  v.  Louisiana,  103  U.  S. 
80,  83;  Poindexter  v.  Oreenhmo,  114  U.  8.^270,  304;  Cali- 
fomia  v.  Pacific  R.  R.  Co.,  127  U.  S.  1,  29;  Baldwin  v. 
FravJes,  120  U.  S.  678,  685;  Pottock  v.  Farmers'  L.  &  T. 
Co.,  158  U.  S.  601,  635;  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540,  665;  United  States  v.  Ju  Toy,  198  U.  S. 
253, 262;  lU.  Cent.  R.  R.  Co.  v.  McKendree,  203  U.  S.  514, 
629;  Hatch  v.  Reardon,  204  V.  S.  152,  160;  Employers* 
LUMity  Cases,  207  U.  S.  463,  501;  El  Paso  &  N.  E.  Ry. 
V.  Outterrez,  215  U.  S.  87,  97;  Intemationdl  Textbook  Co. 
V.  Pigg,  217  U.  S.  91,  113;  Oklahoma  v.  Wells,  Fargo  <fe 
Co.,  223  U.  S.  298,  302;  Butts  v.  Merchants  Transpn.  Co., 
230  U.  S.  126, 133. 

If  the  ordiiwnce  in  question  had  been  expressly  drawn 
as  a  regulation  of  the  use  of  the  streets  of  the  City  of 
New  York  imder  §  60  of  the  Greater  New  York  Qiart^, 
it  would  nevertheless  be  invalid. 

The  board  of  aldermen  could  not  exact  a  license  fee  for 
the  use  of  the  streets  by  any  class  of  the  public  having 
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the  right  to  use  the  same.  New  York  v.  N.  Y.  City  R.  Co.^ 
138  App.  Div.  131,  136;  aflTd  203  N.  Y.  593;  Chicago  v. 
CoUins,  175  Illinois,  445,  454;  Harder^ s  Storage  Co.  v. 
Chicago^  235  Illinois,  58,  84. 

Aliens  are  entitled  to  the  protection  of  equal  laws. 
Southern  Ry.  Co.  v.  Qreerui,  216  U.  S,  400,  417;  GvJIS,  Col. 
&c.  Ry.  V.  mie,  165  U.  S.  150, 165. 

Undoubtedly,  under  the  police  power  and  in  the  absence 
of  action  and  regulation  by  Congress,  the  several  States 
have  ample  power  to  enact  reasonable  police  regulations 
and  legal  sanctions  which  indirectly  affect  interstate 
commerce.  See  Smith  v.  Alabama^  124  U.  S.  465;  NashviUe 
Ac.  R.  Co.  V.  Alabama,  128  U.  S,  96;  West  Un.  Tel.  Co. 
V.  James,  162  U.  S.  650;  Chicago  &c  R.  Co.  v.  Solan,  169 
U.  Si  133;  Penn.  R.  R.  Co.  v.  Hughes,  191V.  S.  477;  Mar- 
tin V.  Pittsburg  ike.  R.  R.  Co.,  203 IJ.  S.  284;  AUantic  Coast 
Line  v.  Mazursky,  216  U.  S.  122;  West  Un.  Tel  Co.  v. 
Milling  Co.,  218  U.  S.  406;  West.  Un.  Tel.  Co.  v.  Crow, 
220  U.S.  364, 

In  each  of  these  cases,  however,  the  provision  in  ques- 
tion related  either  to  a  subject  not  yet  covered  by  any 
legislation  of  Congress,  or  created  a  sanction  to  secure  the 
performance  of  the  legal  duties  of  common  carriers.  Many 
of  these  regulations  belonged  to  that  large  class  which 
are  superseded  as  soon  as  Congress  asserts  its  right  to 
exercise  exclusive  power  and  to  introduce  uniform  regula- 
tions. Adams  Exp.  Co.  v.  Croninger,  226  U,  S.  491,  500; 
Kansas  City  Southern  Ry.  v.  Carl,  227  U.  S.  639,  649. 

The  right  to  relief  in  equity  is  plain.  See  Osbomv.  Bank, 
9  Wh.  738, 838;  Ex  parte  Young,  209  U.  S.  123, 161 ;  Ludwig 
V.  West.  Un.  Tel.  Co.,  216  U.  S.  146;  West.  Un.  Tel.  Co.  v. 
Andrews,  216  U.  S.  165;  United  Stales  Exp.  Co.  v.  Hem^ 
mingway,  39  Fed.  Rep.  60;  Postal  Tel.  Co.  v.  Mobile,  179 
Fed.  Rep.  955,  960;  Simpson-Crawford  Co.  v.  AUantic 
Highlands,  158  Fed.  Rep.  372;  Hutchinson  v.  Beckham, 
118  Fed.  Rep.  399;  Jewel  Tea  Co.  v.  Lee's  Summit,  198 
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Fed;  Rep-  632;  Southern  Exp.  Co.  v.  Enaley,  116  Fed. 
Rep,  756,  761;  Gas  Co.  v.  Kanaaa  City,  198  Fed.  Rep. 
600,  610;  Southern  Ry.  Co.  v.  AshetnJle,  69  Fed.  Rep.  359, 
360,  361. 

Mr.  Walker  D.  Hines  for  the  United  States  Express 
Company  in  Nos.  85  and  86,  argued  simultaneously  here- 
with: ^ 

There  was  no  basis  for  separation  because  the  various 
specific  provisions  upheld  below  cannot  be  regarded  as 
regulations  as  to  the  usd  of  the  streets. 

The  various  specific  provisions  upheld  below,  even  if 
they  could  be  regarded  as  regulations  as  to  the  use  of  the 
streets,  are  not  separable  from  the  remainder  of  the  or- 
dinance. 

But  the  license  provisions  are  an  unreasonable  bur- 
den upon  interstate  commerce  even  if  relating  to  the  use 
of  the  streets  and  capable  of  separation. 

The  reasonableness  of  the  regulation  is  a  question  for  the 
court  and  the  inquiry  is  broader  imder  the  commerce  dause 
than  imder  the  Fourteenth  Amendment. 

The  relation  to  any  local  police  necessity  is  so  remote 
and  fanciful,  and  the  interference  with  interstate  com- 
merce so  direct  and  burdensome,  that  the  regulations  are 
unreasonable  as  to  interstate  commerce. 

The  regulations  apply  to  a  very  small  part  of  the  vehicles 
using  the  streets,  and  this,  imder  the  facts  of  this  ease, 
establishes  unreasonableness  as  to  interstate  commerce. 

The  Mayor^s  power  to  revoke  licenses  creates  imder  the 
peculiar  circumstances  here  an  unreasonable  burden  upon 
interstate  commerce. 

The  requirement  of  a  bond  for  prompt  delivery  of  inter- 
state shipments  is  an  unconstitutional  interference  with 
interstate  conunerce. 

^  See  p.  35,  pod. 
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There  is  no  basis  for  the  view  that  the  duties  of  inter- 
state express  companies  to  their  patrons  can  be  regulated 
by  this  ordinance  as  an  ''aid  to  interstate  commerce/' 

In  support  of  these  contentions,  see  Adams  Exp.  Co.  v. 
Craninger,  226  U.  S.  491 ;  Atlantic  Coast  Line  v.  Mazursky, 
216  U.  S.  122;  Chicago,  R.  I.  cfe  Pac.  Ry.  v.  Hardwick  Els- 
voter  Co.j  226  U.  S.  426;  Cleveland  &c.  Ry.  Co.  v.  lUimns, 
177  U.  S.  514;  Crutcher  v.  Kenltxky,  141  U.  S-  47;  Oladsan 
V.  Minnesota,  166  U.  S.  427;  Hampton  v.  St.  L.,  Iron  Mt. 
&  So.  Ry.  Co.,  227  U.  S.  456;  HaskeU  v.  Kansas  Natural 
Oas  Co.,  224  U.  S.  217;  Kansas  CUy  S.  Ry.  Co.  v.  Carl, 
227  U.  S.  639;  Lake  ShmeRy.  Co.  v..  Ohio,  173  U.  S.  285; 
Mi,  K.  &  T.  Ry.  Co.  y.  Harnman,  227  U.  S.  657;  NashriJUe 
Ac.  R.  R.  Co.  V.  Alabama,  128  U.  S.  96;  PowM  v.  Pennsyl- 
vania, 127  U.  8.  678;  Reagan  v.  Farmers  L.  &  T.  Co.,  164 
U.  S.  362;  SchoUetiberger  v.  Pennsylvania,  171  U.  S.  1; 
Smith  y.  Alabama,  124  U.  S.  465;  Southern  Ry.  Co,  v.  Reid, 
222  U.  S.  242;  West.  Un.  Tel.  Co.  y.  James,  162  U.  S.  650; 
WesL  Un.  Tel  Co.  y.  Crovo,  220  U.  S.  364;  WiOeox  y. 
Cmsolidated  Oas  Co.,  212  U.  S.  19;  Yazoo  &  Miss.  VaUey 
R.  R.  Co.  y.  Oreenwood  Grocery  Co.,  227  U.  S.  1. 

Mr.  Terence  Farley,  with  whom  Mr.  Archibald  R.  Wat- 
son was  on  the  brief,  for  the  City  of  New  York,  in  these 
cases  and  in  Nos.  85  and  86,  axgued  simultaneously  here- 
with: ^ 

The  ordinances  in  question  were  enacted  under  the  au- 
thority of  the  provisions  of  the  Greater  New  York  Charter, 
and  as  so  enacted  have  the  force  of  law  within  the  corpo- 
rate limits  of  the  City  of  New  York.  Laws  of  1901,  c.  466, 
§§43,44,50,51. 

The  ordinances  in  question  were  passed  in  pursuance 
of  legislative  authority,  and  have  the  force  of  law  and 
are  as  obligatory  as  if  enacted  by  the  legislature  itself. 

1  See  p.  35,  poal. 
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Buffalo  V.  New  York,  L.  E.  &  W.  R.  R.  Co.,  152  N.  Y. 
276,  280;  Kittinger  v.  Bvffab  Traction  Co.,  160  N.  Y. 
377,  389. 

The  ordinances  are  a  valid  exercise  of  the  police  power 
of  the  municipality,  which  has  been  delegated  to  it  by  the 
State,  and  are  reasonable  and  just. 

While  the  power  of  Congress  to  regulate  interstate  com- 
merce is  exclusive  and  the  State  cannot  legislate  on  that 
subject,  Cofdngton  Bridge  Co.  v.  Kentucky,  154  U.  S.  204; 
West.  Un.  Tel  Co.  v.  James,  162  U.  S.  650,  whenever 
the  subject  of  the  regulation  is  of  a  local  nature,  and 
only  incidentally  affects  interstate  conunerce,  it  is  within 
the  legislative  power  of  the  State,  in  the  absence  of  con- 
flicting national  regulation  of  the  same  subject.  Rcb^ 
bins  V.  Shelby  County  Taxing  DisL,  120  U.  S.  489,  492; 
West.  Un.  Tel.  Co.  v.  James,  supra;  New  York,  N.  H.  & 
H.  R.  R.  Co.  V.  New  Y(yrk,  165  U.  S-  628;  Lake  Sfuyre  &  M. 
S.  R.  Co.  V.  Ohio,  173  U.  S.  285;  AU.  &  Pac.  Tel.  Co.  v. 
Philadelphia,  190  U.  S.  160;  Missouri  Pac.  R.  Co.  v. 
Larabee  Flour  Mid  Co.,  211  U.  S.  612:  HmsUm  &  Texas 
R.  Co.  V.  Mayes,  ^1  U.  S.  321;  AUxinJtic  Coast  Line  v. 
Wharton,  207  U.  S.  328,  334. 

In  the  absence  of  l^islation  by  Congress,  the  State 
may  enact  reasonable  laws,  under  its  police  powers  and  in 
pursuance  of  acknowledged  state  authority,  which  in- 
directly affect  interstate  conmierce.  Reid  v.  Colorado,  187 
U.  S.  137;  AsbeU  v.  Kansas,  209  U.  S.  251 ;  N.  Y.,  N.  H.  & 
H.  R.  Co.  V.  New  Y(yrk,  165  U.  S.  628;  Smith  v.  Alabama, 
124  U.  S.  465;  NashviUe,  Chat.  &  St.  L.  R.  Co.  v.  Alabama, 
128  U.  S.  96;  Lake  Share  &  M.  S.  R.  Co.  v.  Ohio,  173 
U.  S.  285.  See,  also,  Hemmingtan  v.  Georgia,  163  U.  S. 
299;  Patapsco  Ouano  Co.  v.  Bd.  of  Agriculture,  171  XT.  S. 
346;  Olsen  v.  Smith,  195  U.  S.  332;  New  Mexico  v.  McLean, 
203  U.  S.  38;  New  York  v.  Hesterberg,  211  U.  S.  31;  The 
Minnesota  Rate  Cases,  230  U.  S.  352,  402, 410. 

The  ordinances  are  not  a  tax  laid  upon  interstate  com- 
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merce.  See  §§  300,  379,  c.  7,  Code  of  Ordmances  of  the 
City  of  New  York  (Cosby's). 

The  license  fees  of  $5  for  each  express  wagon  and  of 
fifty  cents  for  each  driver  thereof,  therefore,  are  merely 
the  necessary  sums  reasonably  fixed  to  cover  the  or- 
dinary and  usual  expenses  of  administration,  supervision 
and. inspection;  and,  as  such^  are  sirnis  collected  in  aid 
of  the  exercise  of  the  police  powers  and  are  not  an  exer- 
cise of  the  taxing  power.  The  distinction  between  li- 
censes, and  fees  in  connection  therewith,  exacted  in  the 
exercise  of  the  police  power,  and  license  taxes,  levied  under 
the  taxing  power,  has  long  been  recognized.  West  Un. 
Tel.  Co.  V-  New  Hope,  187  U.  S.  419;  Atl  &  Pac.  Tel.  Co. 
V.  Philadelphia,  190  U.  S.  160;  Postal  Tel.  Co.  v.  New  Hope, 
192  U.  S.  65;  Postal  Tel.  Co.  v.  Borough  of  Taylor,  192 
U.  S.  64;  Duluih  Brew.  Co.  v.  Superior,  123  Fed.  Rep. 
353, 358;  Barrett  v.  New  York,  183  Fed.  Rep.  796. 

In  this  case  there  is  no  allegation  that  the  license  fees 
are  excessive  or  unreasonable. 

The  ordinances  are  general,  and  not  special,  and  make 
no  unjust  discriminations  in  violation  of  the  Fourteenth 
Amendment.    Barrett  v.  New  York,  183  Fed.  Rep.  801. 

The  classification  is  proper.  Magf  un  v.  lU.  Trust 
Bank,  170  U.  S.  283;  Orient  Ins.  Co.  v.  Daggs,  172  U,  S. 
557;  Railway  Co.  v.  Mackay,  127  U.  S.  204,  208;  Railway 
Co.  v.  BeckwUh,  129  U.  S.  26. 

Mb.  Justice  Hi7gh£S  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  restrain  the  enforcement 
against  the  Adams  Express  Company  of  a  group  of  or- 
dinances of  the  Board  of  Aldermen  of  the  City  of  New 
York  upon  the  ground  that,  as  applied  to  that  Company, 
these  ordinances  constitute  an  unconstitutional  inter- 
ference with  interstate  commerce  and  deny  to  it  the  equal 
protection  of  the  laws.    The  ordinances  are  contained  in 
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Chapter  7  of  the  Code  of  Ordhiaiices  adopted  in  the  year 
1906  as  amended  (Cosby's  Edition,  1911),  and  the  material 
sections  together  with  portions  of  the  context  are  set  forth 
in  the  margin;^ 

The  chapter  relates  to  specified  businesses  in  which  no 
one  is  permitted  to  engage  except  mider  an  annual  li« 
cense  granted  by  the  Mayoir  and  revocable  by  him. 
Among  these  js  the  business  of  '^ expressmen ''  (§§  305, 306). 

iCHAPTER  7. 

TTTUB  I.— 'BUBBAU  01*  UGBMBBB. 

(§(300-^04) 

•  *  *  *  •  «  «  • 

TITLE  n.— THB  GBANnNG  AND  BBGULATEON  OF  LICENBBS. 

Article  L — Biuinesa  ReqUvring  a  Licerm. 

§  305.  The  following  businesses  must  be  duly  licensed  as  heron 
provided,  namely,  public  cartmen,  truckmen,  hackmen,  cabmen, 
expressmen,  drivers,  junk  dealers,  dealers  in  second-hand  articles, 
hawkers,  peddlers,  venders,  ticket  speculators,  coal  scalpers,  common 
shows,  shooting  galleries,  bowling  alleys,  billiard  tables,  dirt  carts, 
exterior  hoists  and  stands  within  stoop-lines  and  under  the  stairs  of 
the  elevated  railroad  stations.    (Ord.  app.  May  22, 1899,  §  1.) 

§  306.  No  person  shall  engage  in  or  cany  on  any  such  business  with* 
out  a  license  therefor  under  a  penalty  of  not  less  than  two  dollars,  nor 
more  than  twenty-fiii  dollars  for  each  offense,  and  for  the  purposes  of 
this  ordinance  the  term  person  shall  include  any  human  being  or  lawful 
assodation  of  such.    (Id.,  J  2.) 

ArticU  11.-— Licenses  and  License  fees. 

§  307.  All  licenses  shall  be  granted'  by  authority  <rf  the  Mayor  and 
issued  by  the  .Bureau  of  Lieenses  for  a  term  of  one  year  from  the  date 
thereof,  unless  sooner  suspended  or  revoked  by  the  Mayor,  and  no 
person  shall  be  licensed  except  a  citizen  of  ihe  United  States  or  one  who 
has  regularly  declared  intention  to  become  a  citizen. 

The  Mayor  shall  have  power  to  suspend  or  revoke  any  license  or 
pennit  issued  under  the  provisioDB  of  this  ordmance.  The  Mayor  shall 
also  have  power  to  impose  a  fine  of  not  more  than  five  dollars  or  less 
thaii  one  dollar  for  anjr  violation  of  the  regulations  herein  pibvided, 
and  to  suspend  the  license  pending  payment  of  such  fine,  which,  when 
collected,  shaH  be  paid  into  the  sinldng  fund  for  the  redemption  of  the 
city  debt.    (Id.,  §3.) 
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It  is  provided  that  no  person  is  to  be  licensed  ''^coept 
a  citizen  of  the  United  States  or  one  who  has  regularly 
declared  intention  to  become  a  citiMn"  (§307).  The 
license  fee  is  ''for  each  express  wagon/'  five  dollars,  and, 
"for  each  driver  of  any  licensed  vehicle,"  fifty  cents, 

§  308.  The  annual  license  fees  shall  be  as  below  enumerated: 

•  *  *  *  *  ««  « 

For  each  express  wagon S5.00 

For  each  driver  of  any  licensed  vehicle .SO 

(Id,  §4.) 

{  300.  Any  license,  before  its  expiration  or  within  thirty  days  there- 
alter,  may  be  renewed  for  another  term,  upon  payment  of  one-half  the 
license  fee  above  designated  therefor. 

All  licenses  in  force  when  this  ordinance  takes  effect  for  aoy  business- 
enumerated  above  may  be  renewed  under  the  foregoing  provisons 
regulating  renewab  of  licenses  hereunder  issued.    (Id.,  {  5.) 

Artide  III.—SpecM  RegulaUons  and  ^oUb. 

L  PtMic  Carts  and  Cartmen. 

•  ****••• 

//.  Drivers  qf  Licensed  Vehicles. 
{315.  Every  person  driving  a  licensed  hack,  or  express,  shall  be 
fioensed  as  such  driver,  and  every  application  for  such  license  shall  be 
indorsed,  in  writing,  by  two  reputable  residents  of  The  City  of  New 
York  testifying  to  the  competence  of  the  applicant.  No  owner  of  a 
licensed  hack  or  expieas  shall  employ  an  unlicensed  driver  under  a 
penalty  of  $10  for  each  and  every  offense.   (Amend,  app.  June  29, 1909.^ 

II L  PvbLic  Hacks  and  HackfMn. 

«  *  •  «  *  •  «• 

IV.  Pvblic  Hack  Stands. 

•  «  *  *  *^*  «  • 

IVa.  PtMic  Porters. 

F«  Expresses  and  Expressmen. 
S  330.  Every  vehicle  of  whatever  construction  kept  or  used  for  the 
conveyance  of  baggage,  packages,  parcels  and  other  articles  within  or 
through  The  Qty  of  New  York  for  pay,  shall  be  deemed  a  public  ex- . 
press,  and  the  owner  thereof  shall  be  deoned  a  public  expreesman,  and 
the*term  expressman  shall  be  deemed  to  include  any  common  carrier  of 
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with  provision  for  i^newal  at  one-half  these  rates  (§  308). 
Every  person  driving  a  licensed  "express"  is  to  be  *'li- 
censed  as  such  driver,  and  every  application  for  such 
license  shall  be  indorsed,  in  writing,  by  two  reputable 

baggage,  packages,  parcels  or  other  articles  within  or  through  The  City 
of  New  York.    (Ord.  app.  May  22,  1899,  §  18.) 

§  331.  Every  public  express  shall  show  on  each  outside  thereof  the 
word  "Express,^*  or  the  letters  "Exp.,"  together  with  the  figures  of  its 
official  number.    (Id.,  §  19.) 

§  332.  Every  owner  of  a  public  express  shall  gjve  a  bond  to  The 
City  of  New  York  for  each  and  every  vehicle  licensed  in  a  penal  sum 
of  $100,  with  sufficient  surety,  approved  by  the  Mayor  or  Chief  of  the 
Bureau  of  Licenses,  conditioned  for  the  safe  and  prompt  delivery  of  all 
baggage,  packages,  parcels  and  other  articles  or  things  entrusted  to  the 
owner  or  driver  of  any  such  licensed  express.    (Id.,  §  20) 

§  333.  The  legal  rates  for  regular  deliveries,  unless  otherwise  mu- 
tually agreed,  shall  be  as  follows  in  the  city: 
Between  points  within  any  borough — 

Not  more  than  five  miles  apart,  each  piece SO  40 

Not  more  than  ten  miles  apart,  each  piece 55 

Not  more  than  fifteen  miles  apart,  each  piece 75 

Between  points  in  different  boroughs:  One-half  the 
above  rates  in  addition. 
Special  deliveries  at  rates  to  be  mutually  agreed  upon.    (Id.,  §  21.) 
[The  succeeding  proviedons  of  Article  III  (subdivisions  Vl-XVI)  and 
Article  IV,  relate  to  Jimk  Dealers,  Dealers  in  Second-Hand  Articles, 
Peddlers,  etc.,  being  the  remaining  businesses  described  in  §  305.] 

TTTLE  3. — GENERAL  REGULATIONS  AND  COMPLAINTB. 

§  373.  All  license  fees  received  by  the  Bureau  of  Licenses  shall  be 
regularly  paid  over  to  the  City  Treasury,  except  the  license  fees  received 
from  hackmen,  dealers  in  junk  and  second-hand  articles,  and  for  stands 
within  stoop-lines,  which  shall  be  paid  into  the  Sinking  Funds  for  the 
Redemption  of  the  City  Debt.    (Ord.  app.  May  22, 1899,  §  56.) 

1 374.  The  Mayor  shall  have  power  to  appoint  inspectors  in  the 
Bureau  of  Licenses  to  see  that  the  provisions  of  this  ordinance  are 
fully  and  properly  complied  with;  and  all  licensed  vehicles  and  places 
of  business  shall  be  regularly  inspected,  and  the  result  of  such  inspec- 
tion shall  be  indorsed  on  the  official  license  therefor,  together  with  the 
date  of  inspection  and  the  agaature  of  the  inspector,  and  all  inspections 
9hall  be  r^;ularly  reported  to  the  Bureau  of  Licenses.    (Id.,  §  57.) 
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residents  of  The  City  of  New  York  testifying  to  the  com- 
petence of  the  applicant"  (§  315).  Every  vehicle  "kept  or 
used  for  the  conveyance  of  baggage,  packages,  parcels 
and  other  articles  within  or  through  The  City  of  New 

{  375.  Every  licensee  shall. have  the  official  liceose  and  exhibit  the 
same  upon  the  demand  of  any  person;  and  shall  report  within  three 
days  to  the  Bureau  of  Licenses  any  change  of  residence  or  place  of 
business;  and  shall  at  all  times  perform  the  public  duties  of  t^ie  business 
licensed  when  called  upon  so  to  do,  if  not  actually  unable.    (Id.,  §  58.) 

§376.  All  words,  letters  and  nimibers  herdnbefore  prescribed  for 
licensed  vehicles  shall  be  shown  permanently  and  conspicuously  on 
each  outside  thereof  in  colors  contrasting  strongly  with  background, 
and  not  less  than  two  inches  high,  as  directed  and  approved  by  the 
Mayor  or  Chief  of  the  Bureau  of  Licenses,  and  shall  be  kept  legible 
and  plainly  visible  at  all  times  during  the  term  of  the  license;  and  shall 
be  obliterated  or  erased  upon  change  <rf  ownership  or  expiration  of  the 
license;  and  no  person  shall  have  or  use  any  vehicle  with  words,  letters 
or  numbers  thereon  like  those  herrin  prescribed  for  licensed  vehicles 
without  being  duly  licensed  therefor.    (Id.,  §  59.)    .    .    . 

§  378.  The  Chief  of  the  Bureau  of  Licenses,  or  Deputy  Chief,  shall 
have  power  to  hear  and  determine  complaints  against  licensees  here- 
under and  impose  a  fine  of  not  more  than  five  dollars  or  less  than  one 
dollar  for  any  violation  of  the  regulations  herein  provided,  subject  to 
the  approval  of  the  Mayor,  who  shall  have  power  to  suspend  the  license 
pending  pa}in6nt  of  such  fine.  All  such  fines,  when  collected,  shall  be 
paid  into  ike  Sinking  Fund  for  the  Redemption  of  the  City  Debt, 
ad.,  §61.) 

TTTLB  4.-^VI0LATI0NS. 

i  379.  Except  as  hereinbefore  otherwise  provided,  no  person  shall 
violate  any  of  the  regulations  of  this  ordinance  under  a  penalty  of  ten 
dollars  for  each  offense.  No  such  violation  shall  be  continued  under  a 
penalty  of  (me  dollar  for  each  day  so  continued.  Any  person  engaging 
in  or  carrying  on  any  business  herdn  r^^ted  without  a  license  there- 
for, or  any  person  violating  any  of  the  regulations  of  this  ordinance, 
shaU  be.  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
by  any  mapstrate,  either  upon  confession  of  the  party  or  competent 
testhnony,  may  be  fined  not  more  than  ten  dollars  for  each  offense, 
and  in  default  of  payment  of  such  fine  may  be  committed  to  prison  by 
such  magistrate  until  the  same  be  paid;  but  such  imprisonment  shall 
not  exceed  ten  days.    (Id.,  §  62,  as  amended  June  29,  1909.) 
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York  for  pay^'  is  to  be  deemed  a  public  express  (§  330). 
It  is  to  bear  a  designation  accordingly  with  its  official 
number  (§  331).  Its  owner  is  to  give  a  bond  to  the  State 
for  ''every  vehicle  lionised  in  a  pentJ  sum  of  $100,  with 
sufficient  surety,  approved  by  the  Mayor  or  Chief  of  the 
Bureau  o(  Licenses,  conditioned  for  the  safe  and  prompt 
delivery"  of  all  articles  (§  332).  Provision  is  also  made  for 
the  regular  inspection  of  ''all  licensed  vehicles  and  places 
of  busin^s'^  (§  374),  the  report  of  any  change  of  residence 
to  the  Bureau  of  Licenses  {id.)^  the  exhibition  of  li- 
censes upon  demand  (§  375),  and  the  display  of  the  pre- 
scribed  letters'  and  ntmib^rs  (§  376).  Penalties  are  pro* 
vided  for  the  violation  of  these  requirements,  and  any 
person  carrying  on  any  business  regulated  by  the  ordi- 
nance, without  license,  is  guilty  of  a  misdemeanor  (§§  307^ 
316,379)-      . 

The  Adams  Express  Company;  an  unincorporated 
association  organized  under  the  laws  of  New  York,  has 
been  engaged  in  interstate  commerce,  as  a  common  carrier 
of  packages,  since  the  year  1854.  It  transacts  its  business 
in  many  States;  and  in  the  City  of  New  York  it  handles 
daily  about  50,000  interstate  shipments,  employing  341 
wagons  and  68  automobiles.  About  one-half  of  these 
wagons  are  stabled  in  Jersey  City.  Its  shipments  from 
New  York  City  to  the  south  and  west  are  hauled  to 
Jersey  City  and  there  loaded  on  express  cars  of  the  Penn- 
sylvania Railroad;  those  destined  to  points  east  are  takien 
to  the  terminal  in  New  York  City  of  the  New  York^  New 
Haven  and  Hartford  Railroad;  and  there  is  also  traffiq 
for  points  on  the  New  York,  Ontario  and  Western  Raibroad, 
and  tributary  thereto,  which  is  carried  to  the  terminal 
of  that  road  at  Weehawken,  New  Jersey,  Shipments 
received  from  out  of  th6  State  for  delivery  in  New  York 
City  are  taken  by  the  Company's  vehicles  to  the  consignees 
either  directly  from  these  railroad  terminals  or  through 
intermediate   distributing   offices.    The   Company   aiso 
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does  a  local  business  in  the  City  <tf  New  York  and^  in 
addition,  receives  packages  for  transportation  betwe^i 
that  dly  and  such  points  within  the  State  of  New  York 
as  are  on  the  line  of  the  New  York,  New  Haven  and 
Hartford  Railroad.  The  interstate  business,  however, 
in  the  number  of  packages,  comprises  ninety-eight  per 
cent*  of  the  total  business  transacted  in  New  York  City, 
and,  it  being  impracticable  to  effect  a  separation,  the  local 
and  the  other  intrastate  shipments  are  handled  in  the 
same  vehicles^  and  by  the  same  men,  that  are  employed 
in  connection  with  the  interstate  transportation.  It  was 
not  until  recently  that  the  City  sought  to  compel  the  Com- 
pany, in  the  traao^saction  oi  this  business,  to  comply  with 
its  license  ordinances,  althoiigh  there  have  been  ordi- 
nances requiring  licenses  for  both  express  wagons  and  their 
drivers  for  over  fifty  years  (Kent's  ed.  (1856) ;  Valentine's 
ed.  (1859),  pp.  874,  375;  Shepard  &  Shaler's  ed.  (1881), 
§§380-386;  Laird's  ed.  (1894),  §§380-386;  Percy  & 
Collins'  ed.,  §§497-604).  The  provisions  here  involved 
(except  §  316)  received  their  present  form  in  1899.  (Ord. 
app.  May  22,  1899,  ante^  p«  25,  note.)  It  is  conceded  that 
the  Company  has  ];iever  been  compelled  to  obtain  a  li- 
cense for  the  conduct  of  its  interstate  express  business, 
and  that  its  wagons  and  drivers  employed  therein  have 
never  been  licensed,  except  ^'that  for  several  years  last 
past  about  40  licenses  for  wagons  and  drivers  have  been 
taken  out."  The  evidence  shows  that  in  1908  an  arrange- 
ment was  made,  by  way  of  compromise,  that  the  forty 
licenses  should  be  issued  (twenty  having  been  taken  out 
the  year  before).  The  Company  agreed  to  this  number, 
without  prejudice,  asserting  that  it  was  larger  in  prc^xir- 
tioh  to  the  total  number  of  wagons  than  the  local  business 
warranted  and  also  that  the  latter  was  merely  incidental 
to  the  interstate  business  and  hence  not  subject  to  the 
license  requirements.  In  the  fall  of  1910,  however,  at  a 
time  when  the  business  of  the  Company  was  interrupted 


Digitized  by 


Google 


30  OCTOBER  TERM,   1913. 

Opinion  of  the  Court.  232  U.  S. 

by  a  strike  of  its  drivers,  and  it  was  endeavoring  to  replace 
those  who  had  stopped  work,  the  City  through  its  officers 
undertook  to  enforce  the  ordinances  with  respect  to  all 
the  wagons  and  drivers  of  the  Company,  threatening 
to  arrest  unlicensed  drivers  of  unlicensed  wagons  not- 
withstanding they  might  be  engaged  in  interstate  trans- 
portation and  to  remove,  if  necessary,  unUcensed  wagons 
from  the  streets.  This  was  the  occasion  of  the  present 
suit. 

The  Circuit  Court  held  that  §§  305  and  306  were  in- 
operative so  far  as  they  purported  to  require  the  com- 
plainant to  obtain  a  local  license  for  transacting  its  in- 
terstate business,  and  further  that  the  requirement  of 
licenses  ss  to  express  automobiles,  and  chauffeurs,  had 
been  superseded  by  a  state  statute  (Laws  of  1910,  c.  374). 
To  this  extent  the  City,  and  its  officers  who  were  code- 
fendants,  were  enjoined.  But  with  respect  to  the  payment . 
of  license  fees  for  express  wagons  and  drivers,  and  the 
other  regulations  which  we  have  briefly  described,  the 
court  held  that  the  enactments  were  valid  and  an  injunc- 
tion was  refused.  189  Fed.  Rep.  268.  Both  parties  appeal, 
the  Company  insisting  that  it  was  entitled  to  the  entire 
relief  sought,  and  the  City,  that  no  relief  whatever  should 
have  been  granted. 

In  restraining  the  enforcement  of  §§305  and  306,  as 
stated,  we  think  that  the  court  was  right.  In  the  absence 
of  a  controlling  state  decision  construing  the  group  of  or- 
dinances in  question  and  the  statute  authorizing  the  City 
to  license  businesses  (Greater  New  York  Charter,  §  51), 
we 'are  not  satisfied  that  they  were  designed,  despite  the 
broad  definition  contained  in  §  330,  to  apply  to  interstate 
business.  The  practical  construction  which  they  received 
before  the  present  controversy  arose  is  very  persuasive 
to  the  contrary  (City  of  New  York  v.  New  York  City  Ry. 
Qo,,  193  N.  Y.  543,  549;  United  States  v.  Hermanos,  209 
U.  S.  337,  339).    But,  if  the  above-mentioned  sections  are 
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to  be  deemed  to  require  that  a  license  must  be  obtained 
as  a  condition  precedent  to  conducting  the  interstate  busi- 
ness of  an  express  company,  we  are  of  the  opinion  that  so 
construed  they  would  be  clearly  imconstitutional.  It 
is  insisted  that,  imder  the  authority  of  the  State,  the  or- 
dinances were  adopted  in  the  exercise  of  the  police  power. 
But  that  does  not  justify  the  imposition  of  a  direct  burden 
upon  interstate  commerce.  Undoubtedly,  the  exertion 
of  the  power  essential  to  assure  needed  protection  to  the 
community  may  extend  incidentally  to  the  operations  of  a 
carrier  in  its  interstate  business,  provided  it  does  not 
subject  that  business  to  unreasonable  demands  and  is  not 
opposed  to  Federal  legislation.  Smiih  v.  Alaoama,  124 
U.  S.  465;  HmningUm  v.  Oeorgia,  163  U.  S.  299;  N.  F., 
N.  H.  &  H.  R.  R.  Co.  V,  New  Y(yrk,  166  U.  S.  628;  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Ohio,  173  U.  S.  285.  It  must, 
however,  be  confined  to  matters  which  are  appropriately 
of  local  concern.  It  must  proceed  upon  the  recognition 
of  the  ri^t  secured  by  the  Federal  Constitution;  Local 
police  regulations  cannot  go  so  far  as  to  deny  the  right 
to  engage  in  interstate  commerce,  or  to  treat  it  as  a  local 
privilege  and  prohibit  its  exercise  in  the  absence  of  a  local 
license.  CnUcher  v.  Kentucky,  141  U.  S.  47,  58;  Robhins 
V-  Shelby  County  Taxing  District,  120  U.  S.  489,  496; 
LeUmp  V.  MobOe,  127  U.  S.  640,  645;  Stoutenburgh  v. 
Hennick,  129  U.  S.  141,  148;  Rearick  v.  Pennsylvania,  203 
U.  S.  507;  International  Text  Book  Co.  v.  Pigg,  217  U.  S. 
91,  lOQr  Oklahoma  v.  Kansas  Natural  Oas  Co.,  221  U.  S. 
229,  260;  Buck  Stove  Co.  v.  Vickers,  226  U.  S.  206,  215; 
Crenshaw  v.  Arkansas,  227  U.  S.  389;  Minnesota  Rate 
Cases,  230  U.  S.  352,  401.  As  was  said  by  this  court  in 
Crutcher  v.  Kentucky,  141  U.  S.  p.  58,  ''a  state  law  is 
unconstitutional  and  void  which  requires  a  party  to  take 
out  a  license  for  carrying  on  interstate  conamerce,  no  mat- 
ter how  specious  the  pretext  may  be  for  imposing  it." 
The  requirements  of  §§  305  and  306,  with  the  schedule 
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of  fees  in  §  308,  cannot  be  regarded  as  impoEong  a  fee^  or 
tax,  for  the  use  of  the  streets;  if  they  were  such^  the  ques- 
tion would  at  once  arise  as  to  the  validity  of  the  discrimi- 
nation involved  in  sudi  an  exaction.  Nor  can  they  be 
considered  as  a  regulation  in  the  interest  of  safety  in  street 
traffic.  Other  ordinances  provide  for  the  ''rules  of  the 
road''  to  which  wagons  of  express  companies^  as  well  as 
those  of  other  persons,  are  subject  (Code  of  QrdioanoeSi 
chap.  12).  The  sections  now  under  consideration  consti- 
tute a  regulation  of  the  express  ''business.''  Article  I 
is  entitled  '^ Business  Requiring  a  License";  §305,  con- 
taining the  enumeration,  provides  that  "the  following 
businesses  must  be  duly  licensed"  and  §  306,  that  "no  per- 
son shall  engage  in  or  carry  on  any  such  business  without 
a  license  therefor"  under  a  stated  penalty  (arUe^  p.  24, 
note).  The  right  of  public  control,  in  requiring  such  a 
license,  is  asserted  by  virtue  of  the*  character  of  the  em- 
ployment, but  while  such  a  requirement  may  be  proper 
in  the  case  of  local  or  intrastate  business,  it  cannot  be 
justified  as  a  prerequisite  to  the  conduct  of  the  business 
that  is  interstate.  Not  only  is  the  latter  protected  from 
the  action  of  the  State,  either  directly  or  through  its 
municipalities,  in  lajring  direct  burdens  upon  it,  but,  in 
the  present  instance,  Congress  has  exercised  its  authority 
and  has  provided  its  own  scheme  of  r^ulation  in  order 
to  secure  the  discharge  of  the  public  obligations  that  the 
business  involves.  Act  of  June  29,  1906,  c.  3591,  34  Stat. 
684;  Adams  Exjyresa  Co.  v.  Craninger,  226  U.  S.  491,  505; 
United  States  v.  Adams  Express  Co.,  229  U.  S.  381. 

It  would  seem  to  follow,  necessarily,  that  the  annual 
license  fees  prescribed  by  §  308  {antej  p.  25,  note)  cannot 
be  exacted,  so  far  as  the  interstate  business  is  conc^ned. 
They  cannot  be  r^^arded  as  coming  within  the  cat^^ry 
of  inspection  fees,  which  are  sustained  when  fairly  com- 
mensurate with  the  cost  of  local  supervision  of  such  matters 
as  are  imder  local  control  {Western  Union  Tel.  Co.  v. 
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New  Hope,  187  U.  S.  419,  425;  AOantic  Ac.  Tel.  Co.  v- 
Philadelphia,  190  U.  S.  160, 164).  The  provisions  of  §  308 
are  inseparably  connected  with  those  of  §§  305  and  306. 
The  sums  fixed  ''for  each  express  wagon"  and  ''for  each 
driver"  measure  the  amount  to  be  exacted  for  the  granting 
of  the  license  reqidred  for  the  carrying  on  of  business. 
And  it  is  difficult  to  see  how  the  pajrment  can  be  enforced 
as  to  the  interstate  business  if  the  taking  out  of  the  li- 
cense therefor  cannot  be  compelled. 

Similar  considerations  are  controlling  with  respect  to 
the  provision  of  §332  for  the  giving  of  license  bonds^ 
Th]3  in  terms  is  related  to  the  requirement  of  §  305.  It  is 
provided  that  a  bond  shall  be  given  '^for  each  and  every 
vehicle  licensed"  and  it  is  to  be  conditioned  "for  the  safe 
and  prompt  delivery  of  all  baggage,  packages,"  etc;, 
entrusted  to  the  owner  or  driver  "of  any  such  licensed 
express."  As  applied  to  the  Company's  business  of  inter- 
state transportation^  it  must  fall  with  the  provision 
regarding  the  license,  cmd,  further,  it  must  be  regarded 
as  r^ugnant  to  the  exclusive  control  asserted  by  Congress 
in  occupying  the  field  of  regulation  with  regard  to  the 
obligations  to  be  aasupied  by  interstate,  express  carriers. 
{Adams  Expresa  Co.  v.  Croninger,  supra;  Southern  Ry. 
Co.  V.  Beid,  222  U,  S.  424;  Same  v.  Reid  &  Beam,  id.,  444, 
447.) 

Section  315  provides  for  s^arate  licenses  for.  drivers. 
We  may  assimie  the  propriety  of  suitable  provision  to 
ensure  careful  driving  oyer  the  city  streets  and  the  exist- 
ence of  ample  power  to  meet  this  local  necessity.  It  is 
also  dear  that  regulations  fpr  this  purpose,  when  th^ 
movement  of  interstate  tfaffic  is  involved,  should  be  en- 
tirely reasonable  and  should  not  arbitrarily  restrict  the 
facilities  upon  which  it  must  depend.  If  the  provision  of 
§  315  could  be  regarded  as  severable  from  the  requirement 
of  a  lieenae  f or  the  conduct  of  business,  we  should  still 
have  great  difficulty  in  sustaining  it  as  a  reasonable  regu- 
VOL.  ccxxxii— 3 
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lation  with  regard  to  drivers  employed  in  the  interstate 
transportation  which  has  been  described.  Reading 
§  315  in  connection  with  §  307,  as  we  understand  the  City 
contends  it  should  be  read,  no  driver  can  be  licensed 
except  a  citizen  of  the  United  States  or  one  who  has  reg- 
ularly declared  intention  to  become  a  citizen,  and  the 
assurance  of  his  qualifications  does  not  depend  simply 
upon  the  applicant's  ability  to  meet  appropriate  tests 
so  as  to  satisfy  the  official  judgment  but  the  application 
must  be  accompanied  by  the  indorsement  in  writing  of 
two  reputable  residents  of  the  city  testifying  to  his  com- 
petence. When  the  importance  to  the  entire  country 
of  promptness  and  facility  in  the  conduct  of  the  business 
of  the  express  companies  in  New  York  City,  and  the 
obvious  convenience  of  their  being  able  to  secure  drivers 
in  Jersey  City  as  well  as  in  New  York,  are  considered,  the 
provision  would  seem  to  be  imnecessarily  burdensome. 
We  are  not  called  tipon^  however,  to  decide  this  point. 
Section  315  relates  exclusively  to  drivers  of  a  "licensed 
hack  or  express."  There  is  no  such  provision  as  to  drivers 
of  wagons  generally.  While  the  driver's  license  is  separate, 
the  ordinance  refers  only  to  such  drivers  as  are  employed 
in  the  business  for  the  carrying  on  of  which  a  license  may 
be  required.  Whatever  might  otherwise  be  the  City's 
power  as  to  the  regulation  of  drivers,  this  provision  can- 
not be  divorced  from  the  license  scheme  of  which  it  is  a 
part. 

Other  requirements,  such  as  the  marking  of  the  vehicles 
with  their  official  numbers,  the  exhibition  of  licenses  upon 
demand,  and  the  inspection  of  ''licensed  vehicles  and  places 
of  business"  have  obvious  reference  to  the  same  license 
plan. 

We  conclude  that  the  complainant  was  entitled  to  an 
injunction  restraining  the  enforcement  of  the  ordinances 
in  question  against  the  Company  with  respect  to  the  con- 
duct of  its  interstate  business  and  its  wagons  and  drivers 
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employed  in  interstate  commerce.  In  this  view  it  is  un- 
necessary to  consider  whether  the  ordinances  have  been 
superseded,  as  to  automobiles,  by  the  state  statute. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  case 
is  remanded  to  the  District  Court  with  direction  to  enter 
a  decree  in  favor  of  the  complainant  in  conformity  with 
this  opinion. 

It  is  so  ordered. 


PLATT,  TREASURER  OF  UNITED  STATES  EX- 
PRESS COMPANY,  V.  CITY  OF  NEW  YORK 

CITY  OF  NEW  YORK  v.  PLATT,  TREASURER  OF 
UNITED  STATES  EXPRESS  COMPANY. 

APPEAL  AND  CROSS-APPEAL  FROM  THE  CIRCUrt?  COUBT  OP 
THE  XTNITEn  STATES  FOB  THE  SOUTHERN  DISTRICT  OP 
NEW  YORK. 

N06.  85,  Sd.    Argued  Deoember  3,  4,  1913.— Decided  January  5,  1914. 

Adams  Express  Co.  v.  New  York,  ante,  p.  14,  followed  to  the  effect 
that  certam  municipal  ordinances  <tf  the  City  of  New  York  are  void 
and  unconstitutional  as  applied  to  the  interstate  commerce  of  express 
companies. 

189  Fed.  Rep.  268,  reversed. 

The  facts,  which  involve  the  constitutionality  under  the 
commerce  clause  of  the  Federal  Gpnstitution  of  certain 
ordinances  of  the  City  of  New  York  as  applied  to  the 
interstate  bu^ess  of  express  companies,  are  stated  in  the 
opinion. 

Mr.  Walker  D.  Bines  for  United  States  Express  Com- 
pany,^ 

i  For  arguments  see  p.  20,  arUe4 
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Mr,  Terence  Farley ^  with  whom  Afr.  Archibald  R.  Wair 
son  was  on  the  brief,  for  the  City  of  New  York,* 

Mr.  Justice  Huqhbs  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  the  complainant  as  treasurer 
of  the  United  States  Express  Company  to  restrain  the 
enforcement  against  that  company  of  certain  license 
requirements  contained  in  the  ordinances  of  the  City  of 
New  York.  The  ordinances  are  the  same  as  those  which 
were  imder  consideration  in  Adams  Express  Co.  v.  New 
York,  decided  this  day>  and  the  decree  of  the  Circuit  Court 
was  to  the  same  effect  in  both,  cases.    189  Fed.  Rep.  268. 

The  United  States  Express  Company  is  an  unincor- 
porated association  organized  under  the  laws  of  New  York 
and  is  extensively  engaged  in  interstate  commerce  as  a 
common  carrier  of  packages.  Over  ninety-eight  per  cent, 
of  its  total  business  in  New  York  City  consists  of  the 
handlii^  of  traffic  in  interstate  transportation.  The  inter- 
state shipments  in  New  York  City  are  hauled  by  the 
Company's  wagons  to  and  from  the  rail  terminals  of  the 
Central  Railroad  of  New  Jersey,  the  Lehigh  Valley  Rail- 
road and  the  Delaware,  Lackawanna  and  Western  Rail- 
road, all  wilMn  the  State  of  New  Jersey.  It  employs  in 
its  business  343  express  wagons  of  which  189  are  stabled 
in  and  operated  exclusively  from  Jersey  City,  New  Jersey; 
123  are  similarly  kept  in  Communipaw,  New  Jersey; 
and  the  remainder,  or  31,  are  kept  in  the  Borough  of  Man- 
hattan, both  the  local  and  interstate  traffic  are  handled 
in  these  wagons  indiscriminately.  The  Company  has 
never  taken  out  any  licenses  in  the  City  of  New  York  for 
its  wagons  or  drivers. 

The  questions  are  the  same  as  those  which  were  pre- 
sented in  Adams  Express  Co.  v.  New  York,  supra,  and  a  like 
■       ■         I.I  1. 1  ■    1 1  ■  'it 

A  For  arguments  sec  p.  21,  <mie. 
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decree  should  be  entered  reBtraining  the  enforcement  of  the 
ordinances  against  the  Ccmipany  with  respect  to  the  con- 
duct of  its  interstate  business  and  its  wagons  and  drivers 
employed  in  interstate  commerce. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  case 
is  remanded  to  the  District  Court  ^th  direction  to  enter  a 
decree  in  favor  of  the  complainant  in  conformity  with  this 
opinion. 

It  18  so  ordered. 


UNITED  STATES  v.  REGAN. 

CEBfnOBABX  TO  THE  CIBCtnT  COTTRT  OF  APPEALS  FOB  THE 
SECOND  CIHCUIT. 

No.  503.    Azgued  October  22,  1913.— Decided  January  5,  1914. 

While  in  strictly  criminal  prosecutions  the  juiy  may  not  return  a  yer- 
d^ct  against  the  defendant  unless  the  evidence  establishes  his  guUt 
beyond  a  reasonable  doubt,  in  civil  actions  it  is  the  duty  of  the  jury 
to  resolve  the  issues  <rf  fact  according  to  the  reasonable  preponder* 
ance  of  the  evidence,  and  this  although  they  may  involve  a  penalized 
or  criminal  act. 

In  an  action  brouf^t  by  the  United  Stiitee  under  §  5  of  the  Alien 
Immigrati(Hi  Act  of  February  20,  1907,  Cv  1134,  34  Stat.  898,  to  re- 
cover the  prescribed  peconiaiy  penalty  for  an  alleged  violation  of 
f  4  of  the  act,  it  is  not  essential  to  a  recoyeiy  by  Hie  Government 
that  the  evidence  establish  the  violation  beyond  a  reasonable  doubt, 
as  in  a  criminal  case,  but  a  reasonable  preponderance  of  proof  is 
suffident. 

203  Fed.  Rep.  433,  revised. 

The  facts,  which  mvolye  the  constraotion  of  the  penalty 
provisioDs  of  the  Alien  Immigration  Act  of  1907|  are  stated 
in  the  opinion. 
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Mr.  AsaistarU  Attorney  General  Deniaon,  with  whom  Mr. 
Aesiatant  Attorney  General  Hoxr  was  on  the  brief,  for  the 
United  States: 

The  rule  as  to  proof  beyond  a  reasonable  doubt  in  crim- 
inal prosecutions  has  no  application  to  civil  suits  to  recover 
penalties  or  forfeitures.  St.  Louis  Ry.  Co.  v.  United  States, 
183  Fed.  Rep.  770;  Norfolk  &  Western  Ry.  Co.  v.  UniUd 
States,  191  Fed.  Rep.  302,  308;  N.  Y.  Cent.  &  H.  R.  R.  R. 
Co.  V.  United  States,  165  Fed.  Rep.  833 ;  Atch.,  Top.  &c.  Ry. 
Co.  V.  United  States,  178  Fed.  Rep.  12;  Mo.,  Kan.  &c.  Ry. 
Co.  V.  United  States,  178  Fed.  Rep.  15;  UnUed  States  v. 
Wabash  Ry.  Co.,  182  Fed.  Rep.  802;  Mont.  Cent.  Ry.  Co.  v. 
United  States,  164  Fed.  Rep.  400;  United  States  v.  Brown, 
24  Fed.  Cas.  No.  14,662;  Hawloetz  v.  Kass,  25  Fed.  Rep. 
765;  United  States  v.  Cent,  of  Ga.  Ry.  Co.,  157  Fed.  Rep. 
893;  United  States  v.  PhUa.  &  Reading  Ry.  Co.,  160  Fed. 
Rep.  696;  United  States  v.  Louis.  &  Nash.  R.  R.  Co.,  162 
Fed.  Rep.  185;  United  States  v.  Penna.  R.  R.  Co.,  162  Fed. 
Rep.  408;  United  States  v.  Chicago  G.  W.  Ry,  Co.,  162  Fed. 
Rep.  775;  United  States  v.  Nevada  County  R.  R.  Co.,  167 
Fed.  Rep.  695;  United  States  v.  Boston  d:  Maine  R.  R.  Co., 
168  Fed.  Rep.  148;  United  States  v.  Bait.  &  Ohio  R.  R.  Co., 
170  Fed.  Rep.  456;  United  States  v.  Southern  Ry.  Co.,  170 
Fed.  Rep.  1014;  United  States  v.  Chi.,  R.  I.  &  Pac.  Ry. 
Co.,  l73  Fed.  Rep.  684;  United  States  v.  Southern  Pacific 
Co.,  157  Fed.  Rep.  459;  United  States  v.  Southern  Pacific 
Co.,  162  Fed.  Rep.  412. 

No  authoritative  Federal  decisions  support  the  court 
below,  United  States  v.  III.  Cent.  R.  Co.,  156  Fed.  Rep. 
182,  having  been  reversed  by  the  Court  of  Appeals,  170 
Fed.  Rep.  542;  also  overruling  United  States  v.  Louis.  & 
Nash.  R.  Co.,  167  Fed.  Rep.  979;  Uniied  States  v.  Shajh 
high,  64  Fed.  Rep.  126. 

All  the  state  court  decisions  are  in  accord,  except  Riker 
V.  Hooper,  35  Vermont,  467,  and  L.  &  N.R.  R.  Co.  v. 
CommonweaUh,  112  Kentucky,  635,  but  see  Ins.  Co.  v. 
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Johnson,  11  Bush,  593.  For  cases  taking  a  middle  ground, 
holding  on  the  one  hand  that  proof  beyond  reasonable 
doubt  is  not  necessary,  but  on  the  other  that  a  mere,  or 
"very  slight,  preponderance"  is  not  sufficient,  see  Toledo 
&c.  Ry.  Co.  V.  Foster y  43  Illinois,  480;  RvJh  v.  City,  80 
Illinois,  418;  A.,  T.  &  S.  F.  Ry.  Co.  v.  People,  227  Illmois, 
270;  Palmer  v.  People,  109  111.  App,  269. 

As  to  Glenwood  v.  Roberts,  59  Mo.  App.  167,  see  Stale  v. 
K.  C.  &c.  R.  R.,  70  Mo.  App.  643. 

For  state  court  decisions  on  this  precise  point  see  Louis. 
&  Nash.  R.  R.  Co.  v.  HiU,  115  Alabama,  334, 352;  Munson 
V.  Atwood,  30  Connecticut,  102;  Webster  v.  People,  14 
Illinois,  366,  367;  State  v.  Chi.,  Mil.  &  St.  P.  Ry.  Co.,  122 
Iowa,  22;  Roherge  v.  Bumham,  124  Massachusetts,  277; 
0^  Conned  v.  O^Leary,  145  Massachusetts,  311;  EUis  v. 
BuzzeU,  60  Maine,  209;  Campbell  v.  Bums,  S4  Maine, 
127;  Essex  v.  Kansas  City&c.  R.  R.  Co.,  70  Mo.  App.  634; 
Hitchcock  V.  Hunger,  15  N.  H.  97;  People  v.  Briggs,  114 
N.  Y.  66,  64,  66;  De  Veaux  y.  Clemms,  17  Ohio  C.  C.  33; 
Sparta  v.  Lewis,  91  Tennessee,  370;  Houston  &  Tex.  Cent. 
R.  R.  Co.  V.  Stale,  103  S.  W.  Rep.  449;  4  Wigmore  on  Evi- 
dence, §  2498. 

Mr.  David  L.  PodeU,  with'  whom  Mr.  Max  D.  Steuer  was 
on  the  brief,  for  respondent: 

By  the  provision  of  the  statute  (§  4)  its  violation  is  made 
a  misdemeanor.  In  order  to  recover  the  penalty  provided 
thereby  the  violation  must  be  proved  beyond  a  reasonable 
doubt.  Boyd  v.  United  States,  116  U.  S.  616;  Chaffee  v. 
United  States,  18  Wall.  516;  Hepnerv.  United  States,  213 
TJ.  S.  103;  Lees  v.  UniUd  States,  150  U.  S.  476;  Lilimthal 
V.  United  States,  97  TJ.  S.  237;  Oceanic  Steam  Nav.  Co.  v. 
Stranahan,  214  IT.  S.  320;  Regan  v.  United  Stales,  183  Fed. 
Rep.  293;  Schick  v.  United  Stales,  195  U.  S.  65;  United 
States  V.  Stevenson,  215  U.  S.  190;  United  States  v.  The 
Burdett,  9  Peters,  682. 
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Mb.  Justice  Van  Devanteb  delivered  the  opimon  of 
the  court. 

This  was  an  action  of  debt  prosecuted  by  the  United 
States,  under  §  &  of  the  act  of  February  20, 1907,  c.  1134, 
34  Stat.  898,  900,  known  as  tiie  Alien  Lmnigration  Act, 
to  recover  $1,000  as  a  penalty  for  an  all^^  violation  by 
the  defendant  of  §  4  of  that  act;  and  the  question  now  to 
be  considered  is,  whether  it  was  ess^itial  to  a  recovery 
that  the  evidence  should  establish  the  violation  beyond  a 
reasonable  doubt.  The  District  Court  instructed  the  jury 
that  this  measure  of  proof  was  required,  and  the  instruc- 
tion was  approved  by  the  Circuit  Court  of  Appeals.  183 
Fed.  Rep.  293;  203  Fed.  Rep.  433.  The  two  sections  are 
as  follows: 

'^Ssc.  4.  That  it  shall  be  a  misdemeanor  for  any  per- 
son, company,  partnership,  or  corporation,  in  any  manner 
whatsoever,  to  prepay  the  transportation  or  in  any  way 
to  assist  or  encourage  the  importation  or  migration  of  any 
contract  laborer  or  contract  laborers  into  the  United 
States,  unless  such  contract  laborer  or  contract  laborers 
are  exempted  under  the  terms  of  the  last  two  provisos 
contained  in  section  two  of  this  Act. 

"Sec.  6.  That  fear  every  violation  of  any  of  the  provi- 
sions of  section  f oiu*  of  this  Act  the  persons,  partnership, 
company,  or  corporation  violating  the  same,  by  know- 
ingly assisting,  encouraging,  or  soliciting  the  migration  or 
importation  of  any  contract  laborer  into  the  United  States 
shall  forfeit  and  pay  for  every  such  offense  liie  sum  of  one 
thousand  dollars,  which  may  be  sued  for  and  recovered 
by  the  United  States,  or  by  any  person  who  shall  first 
bring  his  action  therefor  in  his  own  name  and  for  his  own 
benefit,  including  any  such  alien  thus  promised  labor  or 
service  of  any  kind  as  aforesaid,  as  debts  of  like  amount 
are  now  recovered  in  the  courts  of  the  United  States;  and 
laeparate  suits  may  be  brought  for  each  alien  thus  promised 
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labor  or  service  of  any  kind  as  aforesaid.  And  it  shall  be 
the  duty  of  the  district  attorney  of  the  proper  district  to 
prosecute  every  such  suit  when  brought  by  the  United 
States." 

These  sections  are  largely  copied  from  the  likernumb^red 
sections  of  the  act  of  March  3,  ld03,  c.  1012, 32  Stat.  1213, 
the  words  ^'shaU  be  linlawful"  in  §  4  being  changed  to 
''shall  be  a  misdemeanor/'  and  the  words  ''shall  forfeit 
and  pay  for  every  such  offense'*  in  §  5,  with  what  follows 
them,  remaining  as  before. 

Whether  cases  like  this  are  civil  or  criminal  and  whether 
they  are  attended  by  the  incidents  of  the  one  or  the  other 
have  been  so  often  considered  by  this  comt  that  our  pre&h 
ent  duty,  as  We  shall  see,  is  chiefly  that  of  applying  settled 
rules  of  decision. 

In  StochweU  v.  United  StaUa,  13  Wall.  531,  the  question 
arose,  wheth»  the  United  States  could  maintain  a  civil 
action  of  debt  to  recover  a  penalty  incxirred  under  the 
act  of  March  3,  1823,  c.  58,  3  Stat.  781,  providing  that 
any  person  receiving,  concealing  or  buying  merchandise^ 
knowing  that  it  was  illegally  imported  and  subject  to 
seizure,  should,  "on  conviction  thereof,*'  forfeit  and  pay 
double  the  value  of  the  m^chandise,  there  being  also  a 
provision  that  the  penalty  might  be  "sued  for  and  recov- 
ered," in  the  name  of  the  United  States,  in  any  court  of 
competent  jurisdiction;  and  this  court  held  that  the  civil 
action  was  maintaitoble,  saying  (p.  5^):  "But  it  is  in-^ 
sisted  that  when  the  government  proceeds  for  a  penalty 
based  on  an  offense  agamst  law,  it  must  be  by  indictment 
or  by  information.  No  authority  has  been  adduced  in 
support  of  this  position,  and  it  is  believed  that  none  exists. 
It  cannot  be  that  whetiier  an  action  of  debt  is  mamtainable 
or  not  depends  upon  the  question  who  is  the  plaintiff. 
Debt  lieel  Whenever  a  sum  certain  is  due  to  the  plaintiff^ 
or  a  sum  which  can  readily  be  reduced  to  a  certfcdnty — a 
sum  requiring  no  future  valuation  to  settle  its  amount. 
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It  is  not  necessarily  founded  upon  contract.  It  is  iinma* 
terial  in  what  manner  the  obligation  was  incurred,  or  by 
what  it  is  evidenced,  if  the  sum  owing  is  capable  of  being 
definitely  ascertained."  And  again  (p.  543) :  '^  The  expres* 
sion  'sued  for  and  recovered'  is  primarily  i^plicable  to 
civil  actions,  and  not  to  those  of  a  criminal  nature." 

In  United  States  v.  Zucker,  161  U.  S.  475,  the  Govern- 
ment by  an  action  of  debt  sought  to  recover,  as  a  penalty, 
the  value  of  imported  merchandise  the  entry  of  H¥hich  had 
been  fraudulently  secured  in  violation  of  §  9  of  the  act  of 
June  10,  1890,  c.  407,  .26  Stat.  131,  135,  which  subjected 
one  committing  that  offense  to  a  forfeiture  of  the  merchan- 
dise, or  its  value,  and  to  a  fine  and  imprisonment.  At  the 
trial  the  United  States  sought  to  read  in  evidence  the  de- 
position of  an  absent  witness  theretofore  taken  in  the 
cause,  but  the  deposition  was  excluded  upon  the  theory 
that  the  case,  though  civil  in  form,  was  in  substance  crim- 
inal, and  therefore  that  the  defendants  were  entitled, 
under  the  Sixth  Amendment  to  the  Constitution,  to  be 
confronted  with  the  witnesses  against  them.  This  resulted 
in  a  judgment  for  the  defendants,  and  when  the  case  came 
here  this  court  pronounced  the  trial  court's  theory  unten- 
able, sustained  the  Government's  right  to  read  the  deposi- 
tion, and  reversed  the  judgment,  saying  (p.  481):  "A 
witness  who  proves  facts  entitling  the  plaintiff  in  a  pro- 
ceeding in  a  court  of  the  United  States,  even  if  the  plaintiff 
be  the  Govemmenti  to  a  judgment  for  money  only,  sjxd 
not  to  a  judgment  which  directly  involves  the  personal 
safety  of  the  defendant,  is  not,  within  the  meaning  of  the 
Sixth  Amendment,  a  witness  against  an  'accused'  in  a 
criminal  prosecution;  and  his  evidence  may  be  brought 
before  the  jury,  in  the  form  of  a  deposition,  taken  as  pre- 
scribed by  the  statutes  regulating  the  mode  in  which 
depositions  to  be  used  in  the  courts  of  the  United  States 
may  be  taken.  The  defendant,  in  such  a  case,  is  no  more 
entitled  to  be  confronted  at  the  trial  with  the  witnesses 
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of  the  plaintiff  than  he  would  be  in  a  case  where  the  evi- 
dence related  to  a  claim  for  money  that  could  be  estab- 
lished without  disclosing  any  facts  tending  to  show  the 
commission  of  crime.^' 

In  Hepner  v,  United  States,  213  U.  S.  103,  the  Govern- 
ment had  brought  an  action  of  debt,  under  §  5  of  the  Alien 
Immigration  Act  of  1903,  32  Stat.  1213, 1214,  to  recover 
the  penalty  prescribed  for  a  violation  of  §  4  of  that  act — 
they  being  the  sections  from  which  those  now  under  con- 
sideration are  largely  copied — and  in  the  progress  of  the 
cause  it  became  necessary  for  this  court  to  consider 
whether  a  verdict  for  the  Government  could  be  directed 
under  the  rule  applicable  in  civil  actions.  Upon  an  ex- 
tended review  of  the  cases  bearing  upon  the  subject,  in- 
cluding Ateheson  y.  EveriU^  1  Cowp.  382,  the  question  was 
answered  in  the  affirmative,  and  it  was  said: 

(p.  108)  ''It  must  be  taken  as  settled  law  that  a  certain 
sum,  or  a  simi  which  can  readily  be  reduced  to  a  certainty, 
prescribed  in  a  statute  as  a  penalty  for  the  violation  of 
law,  may  be  recovered  by  civil  action,  even  if  it  may  also 
be  recovered  in  a  proceeding  which  is  technically  criminal. 
Of  course,  if  the  statute  by  which  the  penalty  was  imposed 
contemplated  recovery  only  by  a  criminal  proceeding,  a 
civil  remedy  could  not  be  adopted.  United  States  v. 
Claflin,  97  U.  S.  546  But  there  can  be  no  doubt  that  the 
words  of  the  statute  on  which  the  present  suit  is  based 
are  broad  enough  to  embrace,  and  were  intended  to  em- 
brace, a  civil  action  to  recover  the  prescribed  penalty. 
It  provides  that  the  penalty  of  one  thousand  dollars  may 
be  'sued  for'  and  recovered  by  the  United  States  or  by 
any  'person'  who  shall  first  begin  his  'action'  therefor 
'in  his  own  name  and  for  his  own  benefit,'  'as  debts  of  like 
amount  are  now  recovered  in  the  courts  of  the  United 
States;'  and  'separate  suits'  may  be  brought  for  each 
alien  thus  promised  labor  or  service  of  any  kind.  The 
district  attorney  is  required  to  prosecute  every  such 
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'suit'  when  brought  by  the  United  States.  These  ref- 
erences in  the  statute  to  the  proceeding  for  recovering  the 
penalty  plainly  indicate  that  a  civil  action  is  an  appro- 
priate mode  of  proceeding. 

(p.  Ill)  ^'But  the  decision  in  the  Zvcker  case  is  impor- 
tant in  that  it  recognizes  the  right  of  the  Government,  by  a 
civil  action  of  debt,  to  recover  a  statutory  penalty,  al- 
though such  penalty  arises  from  the  commission  of  a 
public  offense.  It  is  important  also  in  that  it'  decides  that 
an  action  of  that  kind  is  not  of  such  a  criminal  nature  as 
to  preclude  liie  Government  from  establishing,  according 
to  the  practice  in  strictly  civil  cases,  its  right  to  a  judg- 
ment by  d^x)sitions  taken  in  the  usual  form,  without 
confronting  the  defendant  with  the  witnesses  against  him. 

(p.  116)  "The  defendant  was,  of  course,  entitled  to  have 
a  jury  summoned  in  this  case,  but  that  right  was  subject 
to  the  condition,  fundamental  in  the  conduct  of  civil 
actions,  that  the  court  may  withdraw  a  case  from  the 
jury  and  direct  a  verdict,  according  to  the  law,  if  the  evi- 
dence is  uncontradicted  and  raises  only  a  question  of  law." 

In  AUheson  v.  EveriUy  approvingly  cited  in  that  case, 
the  question  for  decision  was,  whether  certain  testimony, 
admissible  by  statute  in  civil  but  not  in  criminal  causes, 
could  be  recdived  in  an  action  of  debt  for  the  pecuniary 
penalty  for  bribery  at  an  election  of  a  Member  of  Parlia- 
ment, an  act  not  merely  prohibited  but  indictable  as  a 
crime.  Notwithstanding  the  defendant's  insistent  objec- 
tion, the  testimony  was  held  to  be  rightly  receivable,  it 
being  said  by  Lord  Mansfield,  who  spoke  for  the  entire 
court  (1.  Cowp.  391):  "Penal  actions  were  nevOT  yet  put 
under  the  head  of  criminal  law,  or  crimes.  The. construc- 
tion of  the  statute  must  be  extended  by  equity  to  make 
this  a  criminal  case.  It  is  as  much  a  civU  action,  as  an 
action  for  money  had  and  received." 
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In  TFibon  V.  RastaU,4Ji.&E.  753, 75S,  also  approvingly 
cited  in  the  Hepner  Case,  one  of  the  questions  was,  whether, 
after  a  verdict  for  the  defendant,  a  new  trial  could  be 
granted,  upon  the  plaintiff's  motion,  in  an  action  of  debt 
for  the  pecuniary  penalty  for  bribing  voters,  an  indictable 
crime,  and  the  coiirt  gave  an  affirmative  answer  and 
awarded  a  new  trial,  Lord  Kenyon,  Gh.  J.,  observing: 
'^AU  the  eases  of  indictments  I  lay  out  of  the  case,  be- 
cause they  are  criminal  cases,  and  are  exceptions  to  the 
general  rule.    But  I  consider  this  as  a  civil  action.'' 

In  C/nited  iSte^  V.  iSftet^endon,  215  U.  S.  190,  which  was  a 
prosecution  by  indictment  for  a  violation  of  §  4  of  the 
present  Alien  Immigration  Act,  the  question  for  decision 
was,  whether  that  mode  of  enforcing  the  penalty  was 
admissible  in  view  of  the  provisions  of  §  5  i)ennitting  a 
civil  action.  It  was  held  that  an  indictment  would  lie, 
and  in  the  course  of  the  opinion,  after  observing  that  in  the 
absence  of  some  provision  to  the  contrary  a  statutory 
penalty  may  be  recovered  by  either  a  criminal  prosecution 
or  a  civil  action  of  debt,  it  waa  said  (p.  198) :  ''It  is  to  be 
noted  that  this  statute  (§  5  of  the  Immigration  Act)  does 
not  in  terms  undertake  to  make  an  action  for  the  penalty 
an  exdusive  means  of  enforcing  it,  and  only  provides  that 
it  may  be  thus  sued  for  and  recovered.  Tliere  is  nothing 
in  the  terms  of  the  act  specifically  undertaking  to  restrict 
the  Govemmoit  to  this  method  of  enforcing  the  law.  It 
is  not  to  be  presumed,  in  the  absence  of  language  clearly 
indicating  the  contrary  intention,  that  it  was  the  purpose 
of  Congress  to  take  from  the  Government  the  well- 
recognized  method  of  enforcing  such  a  statute  by  indict- 
moit  and  criminal  proceedings."  And  then,  alter  com- 
menting upon  the  diange  in  §  4  whereby  the  words  ''shall 
be  unlawful"  were  replaced  by  "shall  be  a  misdemeanor," 
and  observing  that  the  only  puri)ose  in  this  was  to  make 
dear  the  right  of  the  Government  to  prosecute  as  for  a 
crime,  it  was  further  said  (p.  199):  "Congress  having 
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declared  the  acts  in  question  to  constitute  a  misdemeanor, 
and  having  provided  that  an  action  for  a  penalty  may  be 
prosecuted,  we  think  there  is  nothing  in  the  terms  of  the 
statute  which  will  cut  down  the  right  of  the  Government 
to  prosecute  by  indictment  if  it  shall  choose  to  resort 
to  that  method  of  seeking  to  punish  an  alleged  offender 
against  the  statute.  Nor  does  this  conclusion  take  away 
any  of  the  substantial  rights  of  the  citizen.  He  is  entitled 
[meaning  in  a  prosecution  by  indictment]  to  the  constitu- 
tional protection  which  requires  the  Government  to  pro- 
duce the  witnesses  against  him,  and  no  verdict  against 
him  can  be  directed,  as  mi^t  be  the  case  in  a  civil  action 
for  the  penalty.  Hepner  v.  United  States^  213  U.  S. 
103/' 

The  latest  case  in  this  court  bearing  upon  the  subject 
is  Chicago,  Burlington  &  Qaincy  Railway  Co.  v.  United 
States,  220  U.  S.  559,  which  was  an  action  to  recover 
penalties  incurred  by  the  violation  of  the  Safety  Appliance 
Acts  of  Congress.  In  the  trial  court  the  Government 
prevailed,  and  when  the  judgment  came  here  for  review 
the  railway  company  contended  that  the  action,  was  in 
effect  a  criminal  prosecution  and  in  consequence  not  con- 
trolled by  the  prior  decision  in  St.  Louis,  Iron  ML  & 
Southern  Railway  Co.  v.  Taylor,  210  U.  S,  281,  a  strictly 
civil  case  arising  imder  the  same  statutes  and  upon  which 
the  Government  relied;  but  it  was  held  otherwise,  the 
court  saying  (p.  578):  "This  contention  is  unsound,  be- 
cause the  present  action  is  a  civil  one." 

It  is  a  necessary  conclusion  from  these  cases  (1)  that,  as 
respects  a  pecimiary  penalty  for  the  conunission  of  a 
public  offense,  Congress  competently  may  authorize,  and 
in  this  instance  has  authorized,  the  enforcement  of  such 
penalty  by  either  a  criminal  prosecution  or  a  civil  action; 
(2)  that  the  present  action  is  a  civil  one  and  appropriate 
under  the  statute;  and  (3)  that,  if  not  directed  otherwise, 
such  an  action  is  to  be  conducted  and  determined  accord- 
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ing  to  the  same  rules  and  with  the  same  incidents  as  are 
other  civil  actions. 

It  is  of  no  moment  in  this  case  that  the  act  penalized, 
which  theretofore  was  declared  unlawful  and  styled  an 
offense,  was  by  the  statute  of  1907  denominated  a  mis- 
demeanor, for  the  purpose  in  that,  as  was  explained  in 
United  States  v.  Stet^enson,  was  merely  to  make  clear  the 
Government's  alternative  right  to  prosecute  as  for  a 
crime.  There  was  no  purpose  to  revoke  the  existing  right 
to  resort  to  a  civil  action  or  to  take  from  the  action  any 
of  the  usual  incidents  of  a  civil  case.  Indeed,  a  purpose 
to  the  contrary  is  shown  by  the  reenactment,  without 
change,  of  the  provision  authorizing  the  action.  It  not 
only  specifies  who  shall  have  the  civil  right  of  recovery, 
but  also  the  mode  of  its  exercise  and  enforcement;  for  it 
declares  that  the  penalty  "may  be  sued  for  and  recovered  " 
by  the  United  States,  or  by  any  person,  including  the 
alien,  who  shall  first  bring  the  action  in  his  own  name  and 
for  lis  own  benefit,  "as  debts  of  like  amount  are  now 
recovered  in  the  courts  of  the  United  States."  This 
plainly  contemplates  that  the  proceedings  in  the  action 
are  to  be  in  conformity  with  the  recognized  mode  of  adju- 
dicating and  enforcing  debts  of  like  amount  in  those 
courts,  and  this  whether  the  action  be  by  the  Govern- 
ment or  by  an  individual. 

While  the  defendant  was  entitled  to  have  the  issues 
tried  before  a  jury,  this  right  did  not  arise  from  Article  III 
of  the  Constitution  or  from  the  Sixth  Amendment,  for 
both  relate  to  prosecutions  which  are  strictly  criminal 
in  their  nature  {Counselman  v.  Hitchcock,  142  U.  S.  647, 
563;  United  States  v.  Zucker,  161  U.  S.  475,  481;  Callan 
V.  Wilson,  127  U.  S.  540,  549),  but  it  did  arise  out  of  the 
fact  that  in  a  civil  action  of  debt  involving  more  than 
twenty  dollars  a  jury  trial  is  demandable.  And  while  in  a 
strictly  criminal  prosecution  the  jury  may  not  return  a 
verdict  against  the  defendant  unless  the  evidence  estab* 
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lishes  his  guilt  beyond  a  reasonable  doubt,  in  civil  actions 
it  is  the  duty  of  the  jury  to  resolve  the  issues  of  fact 
according  to  a  reasonable  preponderance  of  the  evidence, 
and  this  although  they  may  involve  a  penalized  or  crim- 
inal act. 

So,  in  providing  that  the  penalty  may  be  sued  for  and 
recovered  as  debts  of  like  amount  are  recovered,  we  think 
it  was  intended  that  a  reasonable  preponderance  of  the 
proof  should  be  sufficient,  that  being  one  of  the  recognized 
incidents  of  an  action  of  debt  as  well  as  of  other  civil 
actions. 

This  is  the  view  which  other  Federal  courts  have  gen« 
erally  applied  in  the  administration  of  statutes  authoriz- 
ing a  civil  recovery  of  such  penalties.  United  States  v. 
Braum,  24  Fed.  Gas.  1248;  S880  Boxes  of  Opium  v.  United 
States,  23  Fed.  Rep.  367;  Hawloetz  v.  Kass,  25  Fed.  Rep. 
765;  The  Good  T&nplar,  97  Fed.  Rep.  651 ;  United  States  v. 
Southern  Pacific  Co.,  162  Fed.  Rep.  412;  New  York  CerOral 
&  Hudson  River  Railroad  Co.  v.  United  States,  165  Fed. 
Rep.  833;  Untied  States  v.  Illinois  Central  Railroad  Co., 
170  Fed.  Rep.  542;  Atdiison,  Topeka  &  Santa  Fe  Railway 
Co.  V.  United  States,  178  Fed.  Rep.  12;  St.  Louis  SauOi- 
western  Railway  Co.  v.  UnUed  States,  183  Fed.  Rep.  770. 
And  such,  also,  is  the  prevalent  course  of  decision  in  the 
state  courts.  4  Wigmore  on  Evidence,  §  2498;  People  v. 
Briggs,  114  N.  Y.  56;  State  v.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Co.,  122  Iowa,  22;  Hiichcock  v.  Munger,  15 
N.  H.  97;  Sparta  v.  Lewis,  91  Tennessee,  370;  O'Connell  v. 
O^Leary,  145  Massachusetts,  311,  312;  Mun^on  v.  Atwood, 
30  Connecticut,  102;  Staie  v.  Kansas  City  &c  Co.,  70 
Mo.  App.  634;  Deveaux  v.  Clemens,  17  Ohio  C.  C.  83; 
Semon  v.  People,  42  Michigan,  141;  Walker  v.  State,  6 
Blackf.  1;  Rcberge  v.  Bumham,  124  Massachusetts,  277* 
In  the  last  case  the  Supreme  Judicial  Court  of  MaseuMdiu- 
setts,  in  applying  this  measure  of  persuasion  in  an  action 
for  a  penalty,  said: 
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"The  rule  of  evidence  requiring  proof  beyond  a  reason- 
able doubt  is  generally  applicable  only  in  strictly  criminal 
proceedings.  It  is  founded  upon  the  reason  that  a  greater 
degree  of  probability  should  be  required  as  a  ground  of 
judgment  in  criminal  cases,  which  affect  life  or  liberty, 
than  may  safely  be  adopted  in  cases  where  civil  rights  only 
are  ascertained.  2  Russell  on  Crimes  (7th  Am.  ed.)»  727. 
It  often  happens  that  civil  suits  involve  the  proof  of  acts 
which  expose  the  party  to  a  criminal  prosecution.  Such 
are  proccKsdings  under  the  statute  for  the  maintenance  of 
bastard  children,  proceedings  to  obtain  a  divonce  for 
adultery,  actions  for  assaults,  actions  for  criminal  conver- 
sation or  for  seduction,  and  others  which  might  be  named. 
And  in  such  actions,  which  are  brought  for  the  deter- 
mination of  civil  ri^ts,  the  general  rule  applicable  to  civil 
suits  prevails,  that  proof  by  a  reasonable  preponderance  of 
the  evidence  is  suflScient." 

Tlie  cases  upon  which  the  defendant  relies  do  not  com- 
pel or  lead  to  a  different  conclusion.  While  in  United  States 
V.  The  Brig  Burdetty  9  Pet.  682,  language  was  used  giving 
color  to  the  contention  that  in  an  action  such  as  this  the 
true  measure  of  persuasicm  is  that  applied  in  criminal 
prosecutions,  the  court  was  careful  in  LiUenthdVe  Tobacco 
V.  United  States,  97  U.  S.  237,  to  point  out  (pp.  266-267) 
the  distinction  in  this  regard  between  criminal  prosecutions 
and  dvil  cases,  and  to  show  (p.  272)  that  the  case  of  The 
Burdett  is  not  an  authority  for  disregarding  the  distinction 
and  that  in  an  action  to  enforce  a  forfeiture  the  jury,  if 
satisfied  of  the  truth  of  the  charge  upon  which  tibe  for- 
feitiire  depends,  "may  render  a  verdict  for  the  Govern- 
ment, even  though  the  proof  falls  short  of  what  is  required 
in  a  criminal  case  prosecuted  by  indictment."  In  Chaffee 
&  Co.  V.  United  States,  18  Wall.  516,  the  trial  court,  prob- 
ably in  deference  to  ^hat  was  said  in  the  case  of  The 
BuardeUf  had  instructed  the  jury  that  proof  beyond  a  rea- 
sonable doubt  was  essential  to  a  recovery;  but  as  the  Gov- 
vol,  ccxxxii— 4 
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ernment  had  a  verdict  and  judgment  and  was  not  in  a 
position  to  assign  error  upon  the  instruction^  the  case 
hardly  can  be  regarded  as  settling  the  propriety  of  such 
an  instruction,  especially  as  in  Coffey  v.  United  Staies,  116 
U.  S,  436,  443,  thu-teen  years  later,  it  was  plainly  assumed 
that  in  such  actions  the  true  measure  of  persuasion  is  not 
proof  beyond  a  reasonable  doubt  but  the  preponderating 
weight  of  the  evidence.  The  cases  of  Boyd  v.  United 
States,  116  U.  S.  616,  and  Lees  v.  United  States,  150  U.  S. 
476,  are  without  present  application,  for  they  deal  with 
the  guaranty  in  the  Fifth  Amendment  to  the  Constitution 
against  compulsory  self-incrimination,  which,  a§  this  court 
has  held,  embraces  proceedings  to  enforce  penalties  and 
forfeitures  as  well  as  criminal  prosecutions  and  is  of  broader 
scope  than  are  the  guaranties  in  Article  III  and  the  Sixth 
Amendment  governing  trials  in  criminal  prosecutions. 
Counselman  v.  Hitchcock,  142  U.  S.  547,  563;  United  States 
v.  Zucker,  161  U.  S.  475,  4:81;Hepner  v.  United  States,  213 
U.  S.  103,  112.  See  also  CaUan  v,  Wilson,  127  U.  S.  540, 
649;  Schick  v.  United  States,  195  U,  S.  65,  68. 

We  conclude  that  it  was  error  to  apply  to  this  case  the 
standard  of  persuasion  applicable  to  criminal  prosecu- 
tions; and  the  judgment  is  accordingly  reversed,  with  a 
direction  for  a  new  trial. 

Judgment  reversed. 
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SWIFT  V.  Mcpherson. 

ERROB  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  SOUTH 

DAKOTA. 

No.  77.    Argued  November  14,  I013.*-Decided  Januaiy  5, 1914. 

While  there  may  be  a  presumption  that  a  dismiBsal  in  equity  without 
qualifying  words  is  a  final  decision  on  the  merits,  that  presiunption 
of  finality  disappears  when  the  record  shows  that  the  court  did  not 
pass  upon  the  merits  but  dismissed  the  bill  on  any  ground  not 
going  to  the  merits. 

The  scope  of  a  decree  dismissing  a  bill  in  equity  must  in  all  cases  be 
measured  not  only  by  the  allegations  of  the  bill  but  by  the  ground  of 
demurrer  or  motion  on  which  the  dismiBflal  is  based.  VicMmrg  v. 
HeMon,  231  U.  S.  259. 

A  decree  of  the  Circuit  Court  of  the  United  States  dismissing  a  bill  in 
equity  on  motion  of  the  parties  and  not  for  want  of  merit  hdd,  in 
this  case,  not  to  be  a  bar  to  a  subsequent  suit  in  the  state  court  on  the 
same  cause  of  action,  and  the  refusal  of  the  state  court  to  treat  the 
decree  as  conclusive  on  points  left  open  did  not  deprive  the  defend- 
ant of  any  Federal  right. 

27  So.  Dak.  296,  affirmed. 

McPherson,  as  Assignee  of  Miller,  brought  sxiit  against 
Swift  in  a  Circuit  Court  of  South  Dakota,  seeking  to 
establish  his  rights  to  an  undivided  one-half  interest  in 
certain  land  then  in  the  possession  of  Swift.  The  defend- 
ant denied  that  McPherson  had  any  interest  in  the  prop- 
erty. He  further  claimed  that  McPherson  had  once 
before  brought  a  similar  suit  which,  after  being  removed 
to  the  Circuit  Court  of  the  United  States,  had  been  dis- 
missed and  that  this  dismissal  finally  adjudicated  the 
matters  at  issue  in  favor  of  Swift  and  against  McPherson. 
The  record  in  the  former  suit  was  set  out  in  the  answer; 
and  as  the  pleadings  in  the  two  cases  both  deal  with  the 
same  matters,  it  will  conduce  to  brevity  to  state  the  facts 
in  narrative  form. 
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Swift^  on  May  8,  1888,  purchased  a  tract  of  land  in 
Deadwood,  South  Dak.,  pajrmg  therefor  $18,500  and  tak- 
ing the  deed  in  his  own  name.  Miller,  who  was  a  resident 
of  Deadwood,  had  been  active  in  securing  the  land  and, 
on  May  14,  1888,  Swift  and  he  niade  a  contract  which 
recited  that  Miller  ''had  purchased  the  land  for  Swift  and 
for  joint  account.''  For  his  services  in  collecting  the  rents 
and  looking  after  the  property.  Miller  was  to  receive  one- 
half  of  the  net  profits,  first  deducting  8  per  cent,  interest 
on  the  purchase  price  of  $18,500.  "In  consideration  of 
Miller's  agreement  to  pay  Swift  one-half  of  any  ultimate 
loss  that  might  accrue  on  said  purchase.  Swift  agreed  that 
Miller  should  receive  one-half  of  the  profits  ultimately 
accruing  from  the  sale  of  the  property  over  and  above  the 
purchase  price" — $18,500. 

Miller  died  January  12,  1891,  and  his  Administrator 
obtained  an  order  for  the  sale  of  Miller's  interest  in  the 
land  described  in  the  agreement  with  Swift.  After  ad- 
vertisement, this  interest  was  sold  to  McPherson  for 
$5,005.  Thereupon,  on  May  18,  1893,  McPherson  filed 
in  the  state  court  a  bill  against  Swift,  which  was  removed 
to  the  United  States  Circuit  Court,  In  it  McPherson  set 
out  his  pm-chase  of  Miller's  interest,  and  alleged  that  at  all 
times  since  Miller's  death,  the  land  could  have  been  sold 
for  a  sum  largely  in  excess  of  $18,500,  but  that  Swift  had 
neglected  to  sell  or  to  account  for  the  rents  and  profits. 
McPherson,  in  the  bill,  tendered  Swift  $9,250,  one-half 
of  the  original  purchase  price  and  demanded  a  conveyance 
and  an  accounting.  Swift's  demurrer  having  been  over- 
ruled he  answered,  alleging,  among  other  things,  that  the 
original  contract  had  been  fraudulently  procured  by 
Miller,  but  claiming  that  if  originally  valid,  it  was  a  mere 
contract  of  employment  which  had  been  revoked  by  the 
death  of  Miller,  and  which,  therefore,  could  not  pass  to 
McPherson  under  the  Administrator's  sale. 

A  replication  was  filed.    Several  terms  passed  without 
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any  testimony  haying  been  taken  and  Swift  finaUy  notified 
MePherson  that  he  would  accept  the  tender  of  $9|250  and 
recognize  him  as  a  partner  and  joint  owner  on  the  tenns 
stated  in  the  bill.  McPherson  made  no  reply  to  this  offer 
and  thereupon  Swift  filed  a  petition  in  the  cause  reciting 
McPherson's  refusal  to  pay  the  $9,250  tendered  in  the 
bill,  renewed  his  offer  to  accept  the  tender,  and  asked 
leave  to  withdraw  from  his  answer  those  paragraphs  which 
set  up  an  affirmative  defense  and  ''to  submit  to  a  decree 
in  plaintiff's  favor  on  such  termB  as  might  by  the  court 
be  found  equitable  and  just.'' 

A  copy  of  this  petition  was  served  on  McPhersoni  who 
was  required  to  show  cause  why  it  should  not  be  granted. 

At  the  February  term  (1896)  McPherson  appeared  in 
person  and  by  his  solicitors,  filed  a  response  under  oath 
in  which  he  moved  the  court  to  dismiss  his  bill  of  com- 
plaint, stating  that  his  tender  had  been  made  at  a  time 
when  the  value  of  the  property  was  such  that  it  could 
have  been  sold  at  a  price  to  net  a  profit;  that  Swift  had 
declined  to  accept  the  tender  and  the  property  was  now 
much  depreciated  in  value;  and  that  the  tender  had  been 
withdrawn  before  the  procurement  of  the  order  to  show 
cause.  McPherson's  response  concluded  by  the  statement 
that  ''the  contract  does  not  require  this  affiant  to  pay 
any  iMurt  of  the  purchase  money  for  the  property,  but  the 
same  is  to  be  paid  at  affiant's  option  out  of  the  proceeds 
of  the  sale;  and  while  he  was  willing  to  have  paid  the 
$9,250  at  the  time  the  tender  was  made,  the  defendant's 
refusal  for  an  unreasonable  time,  and  the  depreciation  of 
the  value  was  so  great  that  affiant  is  not  willing  now  to  ex- 
ceed the  strict  letter  of  the  contract  in  reference  to  the 
mode  and  manner  of  reimbursing  the  defendant  for  the 
original  purchase  price,  wherefore  he  prays  the  court  to 
discharge  the  order  to  riiow  cause  and  to  dismiss  the  com- 
plaint herein  as  prayed  for  in  this  motion." 

After  argmnei^t  by  counsel,  the  court  made  an  order  re- 
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citing  that  ''the  cause  coining  on  to  be  heard  on  the  ap- 
plication of  Swift  for  leave  to  withdraw  pars.  13  and  14  of 
his  answer  and  to  submit  to  a  decree  in  plaintiff's  favor  on 
such  terms  as  might  be  equitable  .  .  .  and  the  re- 
sisting affidavit  of  the  plaintiff  who,  at  the  same  time,  by 
his  solicitors  moved  to  dismiss  the  bill  •  .  •  and  the 
court  having  heard  the  matter  upon  the  affidavit,  bill  of 
complaint,  verified  answer  and  replication,  it  is  ordered 
that  Swift's  application  be  denied,  and  it  is  further  ad- 
judged and  decreed  that  this  suit  and  bill  of  com- 
plaint •  •  •  be  and  the  same  is  hereby  dismissed  and 
that  defendant  have  and  recover  of  the  plaintiff,  McPher- 
son,  the  costs  of  this  suit."  The  defendant  excepted,  but 
there  is  no  record  of  any  appeal  having  been  taken  by 
Swift. 

In  June,  1901,  five  years  later,  McPherson  brought  the 
present  suit  in  the  state  court  alleging  that  Swift  had 
collected  large  sums  by  way  of  rent  on  the  land  and  the 
sale  of  lots,  which  sums  were  more  than  sufficient  to  reim- 
burse Swift  for  the  purchase  price  of  $18,500,  interest 
and  expenses,  and  Ihat  upon  an  accounting,  McPherson 
would  be  entitled  to  one-half  of  these  net  profits  and  to  an 
imdivided  one-half  of  the  lots  remaining  unsold.  Mc- 
Pherson prayed  for  such  relief  and  for  partition. 

The  defendant  answered,  attacking  the  validity  of  the 
contract.  He  also  set  out  the  proceedings  in  the  former 
suit  and  pleaded  that  decree  of  dismissal  by  the  United 
States  Circuit  Court  as  a  bar  to  the  present  suit. 

The  trial  resulted  in  Swift's  favor,  but  the  decree  was 
reversed  by  the  Supreme  Court  of  the  State.  22  S.  Dak. 
165.  On  the  second  trial  the  court  foimd  that  there  had 
been  no  fraud  on  Miller's  part;  that  the  contract  wafhnot 
one  of  employment  but  created  an  interest  in  the  property 
which  was  assignable;  that  McPherson  was  the  owner 
thereof  by  virtue  of  the  Administrator's  sale;  that  Swift 
had  received  $103,436  from  rental  and  sale  of  land,  and. 
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that  after  proper  deductions  there  was  a  net  profit  of 
$22^374.  A  decree  was  thereupon  entered  in  favor  of 
McPherson  for  $11^187  and  also  for  an  undivided  one- 
half  of  over  100  city  lots  remaining  unsold.  On  appeal  the 
decree  was  affirmed  (27  S.  Dak.  296)  and  the  case  was 
then  brought  here  by  writ  of  error. 

Mr.  Edwin  Van  Cise,  with  whom  Mr.  WtUiam  H.  Beck, 
Mr.  Frank  L.  Grant  and  Mr.  PhiUp  8.  Van  Cise  were 
on  the  brief ^  for  plaintiff  in  error. 

Mr.  Norman  T.  Mason^  with  whom  Mr.  Chambers  KeUar 
and  Mr.  James  G.  Stanley  were  on  the  brief;  for  defendant 
in  error. 

Mb.  Justice  Lamar,  after  making  the  foregoing  state* 
ment  of  facts,  delivered  the  opinion  of  the  court. 

In  the  record  there  are  sixty  assignments  of  error  in- 
volving many  rulings  of  the  trial  coiu*t  and  the  construction 
of  the  contract.  We  can  only  consider  those  which  present 
the  Federal  question  that,  in  failing  to  sustain  the  plea 
of  res  judicatay  the  court  denied  plaintiff  a  right  arising 
under  the  laws  of  the  United  States.  The  refusal  of  the 
state  court  to  treat  the  decree  of  the  United  States  cotuii 
as  a  bar  to  the  present  action  is  said  to  have  impaired  the 
obligation  of  that  decree  as  a  contract;  denied  the  full 
faith  and  credit  to  which  it  was  entitled  and  deprived 
Swift  of  it  as  ptoperty  without  due  process  of  law.  But 
all  these  contentions  finally  resolve  themselves  into  the 
single  question  as  to  whether  the  dismissal  was  on  the 
merits  finally  adjudicating  that  McPherson  had  no  en- 
forceable ri^ts  imder  the  contract  which  was  the  basis 
of  that  suit. 

Ordinarily,  such  a  question  is  answered  by  a  mere 
inspection  of  the  decree — the  presumption  being  that  a 
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diflmiflflal  in  equity,  without  qualifying  words,  is  a  final 
decision  on  the  merits.  That  presumption  of  finality, 
however,  disappears  whenever  the  record  shows  that  the 
court  did  not  pass  upon  the  merits  but  dismissed  the  bill 
because  of  a  want  of  jurisdiction,  for  want  of  parties, 
because  the  suit  was  brought  prematurely,  because  the 
plaintiff  had  a  right  to  file  a  subsequent  bill  on  the  same 
subject-matter,  or  on  any  other  groimd  not  going  to  the 
merits.  The  scope  of  such  decree  must  in  all  cases  be 
measured  not  only  by  the  allegations  of  the  bill,  but  by 
the  groimd  of  the  demurrer  or  motion  on  which  the  dis- 
missal was  based.  Hughes  v.  United  States,  4  WaU.  232, 
237;  Mayor  of  Vicksburg  v.  Hensan,  231  U.  S.  269. 

IVom  an  examination  of  this  record  it  is  evident  that 
the  dismiHRal  by  the  United  States  court  was  not  for  want 
of  merit  in  the  bill,  because  the  demurrer  had  already  been 
overruled.  It  was  not  for  insufficiency  of  the  testimony, 
because  none  had  been  taken  though  answer  and  rep- 
lication had  been  filed.  It  was  not  a  dismiaaal  after  a 
hearing  on  bill  and  answer  alone,  for  the  defendant  was 
asking  to  withdraw  his  affirmative  defense  and  insisting 
that  a  decree  be  entered  in  favor  of  McPherson.  It  was 
not  a  dismissal  as  on  a  retraxit,  for  the  plaintiff  not  only 
did  not  renounce  his  cause  of  action,  but,  in  his  motion 
asserted  his  rights  imder  a  contract  which  provided  for 
a  future  adjustment  of  profits  and  liabilities,  whenever 
the  amount  of  profits  or  losses  was  ultimately  determined 
by  the  actual  sale  of  the  land. 

McPherson  seems,  at  first,  to.  have  assumed  that  it 
was  not  necessary  to  wait  until  the  property  had  been 
sold,  but  that  by  a  then  present  payment  of  19,260  he 
could  at  once  acquire  title  to  an  undivided  half  interest 
in  the  lots.  His  tender  of  that  sum  was  however  declined 
by  Swift  who,  a  year  or  more  later,  finally  decided  to  ac- 
cept the  money  and  asked  that  a  decree  be  entered  in 
McPherson's  favor.    McPherson  then  refused  to  pay  what 
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he  had  previously  offered,  explaining  in  his  response  to 
Swift's  motion,  that  since  the  rejection  of  the  tender  the 
land  had  decreased  in  value  and,  asserting  that  he  was  not 
then  willing  to  do  more  than  was  required  by  the  contract 
— ^under  which  he  could  wait  until  the  ultimate  sale  of  the 
property  to  determine  what,  if  anything,  he  was  bound 
to  pay.  He  thereupon  ''moved  the  court  to  dismiss  the 
bill  as  prayed  for  in  this  motion/'  The  motion  was 
granted,  and  Swift  excepted. 

The  record  presented  an  unusual  and  somewhat  ludi- 
crous shifting  of  positions,— with  the  defendant  insisting 
that  a  decree  be  entered  against  himself;  the  complainant 
resisting  a  decree  in  his  favor;  and  the  defendant,  with 
no  cross-bill  filed,  excepting  to  a  dismissal.  Of  course 
this  reversal  of  position  does  not  change  the  legal  effect 
of  the  decree,  but  it  serves  to  emphasize  the  fact  that  it 
was  not  a  decree  against  plaintiff  on  the  merits,  but  one 
based  on  McPherson's  motion  which  asserted  a  contract 
fixing  liability  and  giving  him  rights  dependent  on  the 
ultimate  outcome  of  the  investment.  The  court  did 
not  decide  what  those  rights  were,  nor  did  it  adjudicate 
that  a  suit  to  enforce  them  could  not  thereafter  be  filed. 
The  decree  not  being  on  the  merits  could  not  be  a  bar  to 
such  subsequent  suit  in  a  state  or  United  States  court 
{Texas  Co.  v.  Stames,  128  Fed.  Rep.  183).  The  refusal 
to  treat  the  decree  as  conclusive  of  a  point  which  had 
been  left  open  did  not  deprive  Swift  of  any  Federal  right 
and  the  judgment  of  the  Supreme  Court  of  South  Dakota 
must  be 
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NATIONAL  SAFE  DEPOSIT  COMPANY  v.  STEAD, 
ATTORNEY  GENERAL  OF  THE  STATE  OF 
ILLINOIS. 

ERROB  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS. 
No.  138.    Argued  December  16,  1913.— Decided  Januazy  5, 1914. 

The  word  ^'possession"  is  more  or  less  ambiguous,  and  is  mterchange- 
ably  used  to  describe  both  actual  and  constructive  possession;  and 
not  decided  in  this  case  whether  the  contents  of  a  safe  deposit  box 
are  in  possession  of  the  renter  or  of  the  Deposit  Company. 

The  State  has  power  to  regulate  the  incidents  of  distribution  of  prop- 
erty within  the  State  belonging  to  decedents,  and  can  prescribe  times 
and  conditions  for  delivery  thereof  by  safe  deposit  companies;  and 
a  statute  operating  to  seal  safe  deposit  boxes  for  a  reasonable  period 
after  the  death  of  the  renter  is  not  an  imconstitutional  deprivation 
of  property  without  due  process  of  law,  and  so  hdd  as  to  §  9  of  the 
Inheritance  Tax  Law  of  Illinois  of  1909. 

Such  a  statute  does  not  impair  the  obligation  of  the  charter  of  a  safe 
deposit  company  if  it  provides  the  conditions  imder  which  delivery 
shall  be  made  to  the  proper  parties  within  a  reasonable  period. 

The  prohibition  in  the  Fourth  Amendment  against  unreasonable 
searches  and  seizures  does  not  apply  to  the  States.  Lhyd  v.  DoUison, 
194  U.  S.  445. 

Contracts  for  joint  rental  of  safe  deposit  boxes  are  made  in  the  light  of 
the  State's  power  to  legislate  for  the  protection  of  the  estate  of  any 
joint  renter,  and  a  statute  preventing  withdrawal  of  contents  for  a 
reasonable  period  does  not  impair  the  contract  between  the  deposit 
company  and  the  renters. 

The  renter  of  a  safe  deposit  box  cannot  object  to  a  state  statute  affect- 
ing his  right  to  open  the  box  after  death  of  a  joint  renter  which  was  in 
force  when  the  rental  contract  was  made. 

250  Illinois,  584,  affirmed. 

By  the  act  of  July  1, 1909,  the  Illinois  legislature  passed 
an  Inheritance  Tax  Law  like  that  considered  in  Magoun 
V.  Illinois  Trust  &  Savings  Bank,  170  U.  S.  283.  The  ninth 
section  of  the  statute  provides  in  substance: 

That  no  safe  deposit  company,  corporation  or  person 
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having  in  possession  or  under  control  securities  or  assets 
belonging  to  or  standing  in  the  name  of  a  decedent,  or  in 
the  joint  name  of  the  decedent  and  another  person,  or  in 
the  name  of  a  partnership  of  which  he  was  a  member — 
shall  deliver  such  assets,  to  the  legal  representative  of  the 
deceased  or  to  the  siuvivor  of  the  jointr-holders  or  to  the 
partnership  of  which  he  was  a  member,  without  ten  days' 
notice  to  the  Attorney  General  and  Treasurer  of  the  State, 
who  were  authorized  to  examine  the  securities  at  the  time 
of  the  delivery.  It  was  further  provided  that  no  delivery 
should  be  made  unless  such  holder  should  retain  a  suflBi- 
cient  portion  of  the  assets  to  pay  the  state  tax  thereafter 
assessed,  unless  such  state  officers  gave  consent  in  writjmg. 
Failure  to  give  the  notice  or  to  retain  such  amoimt  ren- 
dered the  deposit  company,  corporation  or  person,  liable 
for  the  tax  and  to  a  penalty  of  $1,000. 

On  March  15, 1910,  the  National  Safe  Deposit  Company 
filed  in  the  Circuit  Court  of  Cook  County,  Illinois,  a  bill 
against  the  Treasurer  and  Attorney  General,  aUeging  that 
the  Company  was  incorporated  in  1881  to  do  a  safe  deposit 
business  and  that  in  pursuance  of  its  charter  it  had  erected 
a  building  with  large  vaults  into  which  13,291  safe  deposit 
boxes  had  been  built  and  9,702  rented — ^317  to  partner- 
ships and  4,104  were  held  jointly  by  more  than  one  person. 
That  prior  to  July  1,  1909,  it  had  made  yearly  contracts 
for  the  rental  of  said  boxes,  most  of  which  were  still  of 
force.    The  rent  contracts  recited  that  in  consideration  of 

$ paid,  the  Company  "had  rented  to  — \ 

safe  No. in  the  vaults  of  this  company  for  the 

term  of  one  year,"  and  that  its  liability  was  limited  to  the 
exercise  of  ordinary  diligence  in  preventing  the  opening 
of  the  safe  by  any  person  other  than  the  renter  or  his  duly 
authoriased  representative.  "No  one  except  the  renter,  or 
his  deputy  to  be  designated  in  writing  on  the  books  of  the 
company,  or  in  case  of  death,  his  le^  representative,  to 
have  access  to  the  safe."    .     .     .    No  renter  will  be 
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permitted  to  enter  the  vaults  except  in  the  presence  of  the 
vaultkeeper.  In  case  of  loss  of  key  or  combination  the 
lock  will  be  changed  at  the  expense  of  the  renter.    .    .    • 

The  bill  alleged  that  the  safes  could  be  opened  only  by 
two  keys^  or  two  combioations,  one  of  which  keys  or  com- 
binations was  hAd  by  or  known  only  to  the  rentel*,  the 
other  being  held  or  known  only  by  the  company's  agents. 
So  that  it  required  the  joint  act  of  the  customer  and  the 
Company  to  secure  access  to  the  contents, — ^the  Company 
having  no  right  or  means  of  access  to  the  box  itself ,  nor 
did  :t  possess  any  knowledge  or  information  as  to  the 
ownership  of  the  securities  deposited  therein. 

Tho  bUl  further  alleged  that  notwithstanding  these  f acts, 
the  defendants  insisted  that  the  Deposit  Company  had 
such  possession  or  control  of  the  contents  as  to  make  it  in- 
cumbent upon  it  to  prevent  access  thereto  by  all  persons 
for  ten  days  after  the  death  of  the  sole  or  joint-renter;  that 
this  deprived  the  Deposit  Company  of  the  right  to  do  the 
business  for  which  it  had  been  chartered,  made  it  break  its 
contract  that  it  would  allow  no  one  except  the  renter  or 
his  agent  or  representative  to  have  access  to  the  boxes  ; 
interfered  wiUi  its  business  by  depriving  the  representsr 
tive  and  survivor  of  their  right  to  use  the  box  and  con- 
tents; imposed  upon  the  Deposit  Company  the  risk  of  de- 
termining who  was  the  owner  of  the  contents  of  ^e  box 
and  imposed  the  duty  of  acting  as  a  tax-collecting  agent 
for  the  State.  The  bUl  also  alleged  that  the  Company  had 
been  threatened  with  suits  by  depositors  if  it  yielded  to 
the  command  of  such  void  act.  In  order  to  prevent  a 
multiplicity  of  suits  and  to  avoid  the  iieavy  statutory 
penalties  the  Company  prayed  that  the  defendants  be 
enjoined  from  enforcing  the  statute  against  it. 

The  defendants'  demurrer  was  sustained.  That  ruling 
was  affirmed  by  the  Supreme  Coiu*t  of  Illinois,  three 
judges  dissenting  (250  Illinois,  584).  The  case  was  then 
brought  here  by  writ  of  error. 
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Mr.  George  Packard  and  Mr.  John  S.  MiBer,  with 
whom  Mr.  Merritt  Starr  was  on  the  brief,  for  i^aintiff  in 
error: 

The  relation  of  bailor  and  bailee  does  not  exist  between 
the  safe  deposit  company  and  its  customers;  it  is  rather 
that  of  lessor  and  lessee  of  a  diminutive  room  called  a 
box.    TuUock  V.  MuJmne,  184  U.  S.  513. 

Only  in  exceptional  cases  does  the  company  assume 
a  right  of  forcible  entry. 

The  elements  of  possession,  control  and  bailment  are 
absolutely  wanting.  Union  Trust  Co.  v.  WUson^  198 
U.  S.  530,  537;  Moore  v.  Mansfield,  182 -Massachusetts, 
302;  2  Ency.  Sup.  Ct.  Reps.  783;  Story  on  Baihnents 
(9th  ed.),  §2;  Jones  on  Bailments,  1;  Schouler's  Bail- 
mente,  §  2-  Security  Wardumsing  Co.  v.  Handy  206  U.  S. 
415,  421. 

The  State  has  no  vested  financial  right  in  the  estate 
or  property  by  which  the  tax  is  measured.  Kochersperger 
V.  Drake,  167  Illinois,  122;  Merrifisld  v.  The  People,  212 
Illinois,  400;  KnowUon  v.  Moore,  178  U.  S.  41,  47;  Magoun 
V.  Itt.  Savings  Bank,  170  U.  S.  283;  Home  Ins.  Co.  v. 
New  York,  134  U.  S.  594;  FlirU  v.  Stone-Tracy  Co.,  220 
U.  S.  107,  162. 

Where  an  impairm^it  of  contract  or  a  deprivation  of 
property  rights  without  due  process  are  relied  upon,  this 
court  will  determine  for  itself  the  existence  and  nature 
of  the  contract  or  the  property  right.  Hoadley  v.  San 
Francisco,  124  U.  S.  645;  Scott  v.  McNeal,  154  U.  S. 
34,  45. 

The  statute  deprives  the  company  of  the  right  to  pur- 
sue a  lawful  business,  free  from  legislative  burdens  which 
are  not  imposed  through  such  police  regulations  as  are 
consistent  with  constitutional  guaranties.  The  right  to 
contract  is  property  in  this  sense. 

S^tion  9  of  the  act  imposes  possession,  control  and 
power  of  transfer.    It  incorrectly  assumes  that  a  deposit 
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company  has  in  its  possession  or  under  its  control  the  con- 
tents of  its  rented  boxes  and  can  deliver  or  transfer  the 
same. 

"  Possession"  means  exercise  of  power  over  a  corporate 
thing,  at  pleasure,  to  the  exclusion  of  all  others.  Union 
Trust  Co.  V.  Wilson,  198  U.  S.  530,  637;  Rice  v.  Frayser, 
24  Fed.  Rep.  460,  463;  GiUceson-Sloss  Co.  v.  London,  53 
Arkansas,  403;  Smith  v.  Race,  76  JUinois,  491. 

''Control"  has  no  legal  or  technical  meaning  apart  from 
its  popular  sense,  and  is  synonymous  with  ''manage." 
Ure  V.  Ure,  185  Illinois,  216,  218. 

Taking  possession  and  control  and  the  right  to  posses- 
sion and  control  from  the  box  lessee's  personal  represent- 
ative and  bestowing  it  on  the  safe  deposit  lessor  against 
its  consent,  in  direct  conflict  with  the  basic  principle 
of  the  safety  deposit  business,  is  a  legislative  interference 
amounting  to  a  deprivation  without  process  of  law,  of  the 
latter's  right  to  carry  on  its  lawful  business.  State  v. 
Peel  Splint  Co.,  36  W.  Va.  856;  State  v.  GoodmU,  33 
W.  Va.  179;  AUgeyer  v.  Louisiana,  165  U.  S.  589;  Oulf 
&c.  Ry.  V.  EUis,  165  U.  S.  150,  154;  CarroU  v.  Oremwich 
Ins.  Co.,  199  U.  S.  409;  BraceviUe  Coal  Co.  v.  People,  147 
Illinois,  69. 

A  lawful  vocation  is  not  to  be  arbitrarily  and  vexa- 
tiously  burdened.    People  v.  Steele,  231  Illinois,  351. 

There  is  no  process  of  law.  The  mere  passage  of  the 
act  making  interference  with  plaintiff  in  error's  business 
possible  is  not  due  process  of  law.  DoAJidson  v^  New 
Orleans,  96  U.  S.  97,  102;  Hurtado  v.  Califomia,  110  U.  S. 
516,  535;  Smyth  v.  Ames,  169  U.  S.  527. 

The  privilege  of  contracting  is  both  a  liberty  and  a 
property  right.  Matthews  v.  People,  202  Illinois,  401; 
WiUiams  v.  Fears,  179  U.  S.  270,  274;  Bailey  v.  People, 
190  Illinois,  28,  33. 

To  force  an  office  or  duty  on  one  against  his  will  offends 
the  right  of  contract. 
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The  Idw  makes  the  safe  deposit  company  in  effect  a 
trustee  of  its  customers'  property. 

To  impose  upon  one  a  trusteeship  without  his  consent, 
deprives  him  of  his  property  right  of  contract.  Bethune 
V.  Dougherty y  21  Georgia,  257;  Underbill  on  Trusts  (Am. 
ed.),  190;  Perry  on  Trusts,  |  259;  28  Am.  &  Eng.  Ency. 
of  Law,  971;  39  Cyc.  77,  252;  Taylor  v.  HolmeSy  14  Fed. 
Rep.  498,  509;  Beckett,  Trusts  &  Trustees,  §  548. 

As  lessors  of  rented  space,  there  is  unjust  discrimina- 
tion and  arbitrary  action  of  government,  in  imposing 
burdens  on  them  not  placed  on  other  lessors  of  space. 
Missouri  v.  Lewis,  101  U.  S.  22,  31;  Barbier  v.  Connolly, 
113  U.  S.  27,  31;  Hayes  v.  Missouri,  120  U.  S.  68,  71; 
Duncan  v.  Missouri,  152  U.  S.  377;  Gulf  &c.  Ry.  v.  Ellis, 
165  U.S.  150, 165. 

The  legislative  grant  to  carry  on  the  business  of  safety 
deposit  is  impaired.  The  act  is  not  a  regulation  of  a 
charter  right.  Venner  v.  Chicago  City  Ry.,  246  Illinois, 
170,176. 

The  existence,  scope  and  effect  of  the  contract  claimed 
to  be  impaired,  is  open  for  determination  by  this  court,  as 
part  of  the  Federal  question  involved.  Mobile  &c.  R.  R.  v. 
Tennessee,  153  U.  S.  486,  494;  Douglas  v.  Kentucky,  168 
U.  S.  488,  502;  Louisville'Gas  Co.  v.  Citizens  Gas  Co.,  115 
U.  S.  683,  697;  St.  Paul  Gas  Co.  v.  St.  Paul,  181  U.  S.  143; 
Terre  Haute  &c.  R.  R.  v.  Indiana,  194  U.  S.  579,  589; 
Powers  V.  Detroit  &c.  R.  R.,  201  U.  S.  543,  556. 

The  act  deprives  safe  deposit  companies  of  their  prop* 
erty  right  to  pursue  a  lawful  calling  by  the  imconstitu- 
tional  invasion  of  their  customers'  rights.  Lampasas  v. 
BeK,  180.  U.S.  276. 

Ilie  company  is  directly  affected  by  the  unconstitutional 
operation  of  the  law.  The  outrage  of  its  customers'  rights 
destroys  its  business.  Chadwick  v.  Kelley,  187  U.  S.  540, 
647;  Hooker  v.  Burr,  194  U.  S.  419;  Standard  Stock  Food 
Co.  V.  Wright,  225  U.  S.  540,  550. 
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Much  of  the  business  of  safety  deposit  is  with  joint  box 
renters.  A  surviving  joint  box  renter,  having  a  right  of 
exclusive  access  to  the  joint  box,  by  being  denied  access 
to  his  own  property,  is  deprived  of  Uberty  and  property 
without  due  process  and  is  deniedthe  equal  protection  of 
the  laws.    City  v.  Wells,  236  Illinois,  129,  132. 

The  superimposed  construction  of  the  act  that  the  law 
extends  to  surviving  business  partners  of  business  co- 
partnerships holding  boxes  in  the  partnership  name,  is 
unconstitutional.  Where  one  is  clothed  with  the  State's 
powers,  his  acts  are  those  of  the  State.  Raynumdv.  Chicago 
Traction  Co.,  207  U.  S.  20, 35;  Chicago  <fcc.  R.  R.v.  Chicago, 
166  U.  S.  233. 

That  the  purpose  of  the  act  is  to  effectuate  the  ascer- 
tainment and  collection  of  a  tax,  does  not  justify  its  sum- 
mary disregard  of  constitutional  rights. 

Extreme  departures  from  law  and  justice  are  not  per- 
mitted even  in  the  case  of  tax  collection.  Twrpin  v.  Lemon, 
187  U.  S.  51, 58;  C,  B.  &  Q.  Ry.  v.  City,  166  U.  S.  226, 236; 
Henderson  Bridge  Co.  v.  Henderson,  173  U.  S.  615;  Con- 
noUy  V.  Union  Sewer  Pipe  Co.,  184  U.  S.  563. 

The  citizen,  be  he  individual  or  corporation,  must  be 
protected  from  the  arbitrary  action  of  government. 
Twining  v.  New  Jersey,  211  U.  S.  101. 

Mr.  Patrick  J.  Lucey,  Attorney  General  of  the  State  of 
Illinois,  with  whom  Mr.  Lester  H.  Strawn  was  on  the 
brief,  for  defendants  in  error: 

The  charter  rights  of  plaintiff  in  error  are  qualified  and 
limited  by  §9  of  the  General  Incorporation  Act  th^i  in 
force,  which  provided  that,  the  General  Assembly  shall 
at  all  times  have  power  to  prescribe  such  r^ulations  and 
provisions  for  corporations  formed  imder  the  act  as  it 
may  deem  advisable.  DanviUe  v.  Water  Co.,  178  Illinois, 
299,  306;  Water  Co.  v.  Freeport,  180  U.  S.  587,  596;  Union 
Traction  Co.  v.  Chicago,  199  Illinois,  484,  638;  People  v. 
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Ro9e,  207  Illinois,  352;  White  Machine  Co.  v.  Harris,  252 
Illinois,  361. 

This  court  will  f oUow  the  construction  placed  upon  such 
a  statute  by  the  Supreme  Court  of  the  State  of  Illinois. 
Covington  v.  Kentucky,  173  U.  S.  231, 237. 

The  safe  deposit  company  is  in  the  position  of  a  bailee 
for  hire.  Mayer  v.  Bransinger,  180  Illinois,  110;  Lockwood 
V.  Manhattan  Storage  Co.,  50  N.  Y.  Supp.  974;  Cv^aeen  v. 
jSo.  Cal.  Savings  Bank,  133  California,  534;  Roberts  v. 
Safe  Deposit  Co.,  123  N.  Y.  57;  Safe  Deposit  Co.  v.  PoUock, 
85Pa.  St.  391. 

The  act  does  not  make  the  safe  deposit  company  an 
involuntary  tax  collector.  Carstairs  v.  Cochran,  193  U.  S. 
10;  United  States  v.  B.  &  0.  R.  Co.,  17  Wall.  322;  National 
Bank  v.  Comnumwealfft,  9  Wall.  353;  Citizens  National 
Bank  v.  Kentucky,  217  U.  S.  443;  2  Cooley  on  Taxation 
(3ded.),832. 

Statutes  have  frequently  required  agents  to  return  for 
taxation  property  in  their  possession,  and  made  such 
agents  liable  for  the  tax  if  they  surrender  the  property 
without  the  tax  thereon  being  paid.  Waiton  v.  Westwood, 
73  lUmois,  125;  Ottawa  Glass  Co.  v.  McCabe,  81  Illinois, 
556;  Lockwood  v.  Johnson,  106  Illinois,  334. 

The  right  to  take  property,  either  real  or  personal,  by 
inheritance  or  by  bequest  or  devise  is  purely  a  statutory 
right  and  one  which  rests  wholly  within  legislative  enact- 
ment, and  the  State,  acting  in  its  sovereign  capacity,  by 
appropriate  legislation,  may  regulate  and  control  the  devo- 
lution of  property  after  the  death  of  the  owner.  Kocher- 
sperger  v.  Drake,  167  Illinois,  122;  In  re  Speed,  216  Illinois, 
l23;  In  re  MvJfards,  217  Illinois,  242;  In  re  Oram,  242 
Illinois,  212;  Magimn  v.  lU.  Tr.  &  Sav.  Bank,  170  U.  8. 283. 

Where  there  is  a  succtesion  tax  due  the  State,  the  State 
has  a  vested  mterest.  In  re  Stanford,  126  California,  112; 
In  re  Graves,  242  Illmois,  212;  Magoun  v.  lU.  Tr.  A  Sav. 
Bank,  170  V.  8.  283. 
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As  to  contracts  made  after  the  act  complained  of  was 
passed,  the  act  is  not  contrary  to  the  impairment  clause 
of  the  Constitution.  Lehigh  Water  Co.  v.  EdsUm,  121  XT.  S. 
388;  BlacksUme  v.  Miller,  188  U.  S.  189. 

Inspection  has  always  been  permitted.  See  Succession 
Duty  Act  of  England  of  1853,  16  &  17  Vict.,  c.  51,  §  49; 
English  Finance  Act  of  1894,  §  8;  Norman's  Digest  of 
Death  Duties  (3d  ed.),  2, 174. 

See  also  Illinois  Administration  Act  of  1845,  Rev.  Stat. 
of  Illinois,  1845,  c.  109,  par.  90,  p.  556.  Also  the  act  of 
1869,  Hurd's  Rev.  Stat.,  1912,  c.  3,  pars.  8^-9,  pp.  25-6. 

The  imreasonable  search  aAd  seizure  provision  of  the 
Foiu*th  Amendment  does  not  prevent  a  State  from  adopts 
ing  effectual  means  to  collect  a  tax:  which  it  has  imposed. 
Flint  V.  Stone-Tracy  Co.,  220  U.  S.  107,  176;  Int.  Com. 
Comm.  V.  Brimson,  154  U.  S.  447;  Int.  Conu  Comm.  v. 
Baird,  194  U.  S.  25. 

Any  legal  procedmre  enforced  by  public  authority 
whether  sanctioned  by  age  and  custom  or  newly  devised 
in  the  discretion  of  tJie  legislatmre  in  furtherance  o£  the 
general  public  good  must  be  held  to  be  due  process  of  law. 
Hurtado  v.  California,  110  U.  S.  537;  Davidson  v.  New 
Orleans,  96  U.  S.  97;  FlirU  v.  Stone^Tracy  Co.,  220  U.  S.  107. 

The  mere  temporary  invasion  of  one's  possession  to 
determine  a  right  is  not  the  taking  of  property  without 
due  process  of  law.  MorUarui  Co.  v.  St.  Louis  Mining  Co., 
152  U.  S.  161. 

The  liberty  of  contract  guaranteed  by  the  court  against 
deprivation  without  due  process  of  law  is  the  liberty  of 
natural  and  not  artificial  persons.  Western  Turf  Assn.  v. 
Oreeriburg,  204  XJ.  S.  359,  363;  Northwestern  Life  Ins.  Co. 
V.  Biggs,  203  U.  S.  243,  255. 

Mb.  Justice  Lamar,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  court. 

The  Illinois  Inheritance  Tax  Law  operates  to  seal  safe 
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deposit  boxes  for  at  least  ten  days  after  the  death  of  the 
renter.  In  view  of  the  imcertainty  as  to  who  mi^t  own 
the  contents  of  boxes,  standing  in  the  joint  name  of  the 
deceased  and  others,  the  statute  sealed  their  boxes  also 
for  a  like  period.  The  act  further  provided  that  in  neither 
case  could  the  securities  be  removed  except  after  notice 
to  officers  designated  by  the  State,  and  even  then  the 
Company  was  required  to  retain  possession  of  enough  of 
the  assets  to  pay  the  State's  tax.  The  Deposit  Company 
insists  that  this  statute  violated  the  Fourteenth  Amend- 
ment, for  that,  without  due  process  of  law,  it  imposed  upon 
the  Company  a  duty  as  to  property  over  which  it  had  no 
control;  required  it  to  assume  the  risk  of  determining  who 
was  the  true  owner,  and  forced  upon  it  the  obligations  and 
liabilities  of  a  tax-collecting  agent  of  the  State.  In  the 
court  below  and  on  the  argument  here,  the  validity  of  the 
section  under  review  was  said  to  depend  upon  the  relation 
between  the  Company  and  the  renter — it  being  argued  for 
the  State  that  the  contract  was  one  of  bailment  where,  on 
the  death  of  the  bailor,  the  Deposit  Company,  as  bailee, 
was  boimd  to  surrender  the  securities  to  the  owner  or 
person  having  a  right  thereto,  one  of  whom,  in  each  case, 
was  the  State  to  the  extent  of  its  tax.  On  the  other  hand, 
the  complainant  insisted  that  if  there  was  no  possession 
in  fact  there  could  be  no  possession  in  law;  and  that  if  no 
possession  existed  it  was  beyond  the  power  even  of  the 
le^slature  to  charge  the  Company  with  liabilities  that 
could  only  arise  out  of  a  possession  actually  existing. 

This  is  one  of  that  class  of  cases  which  illustrate  the 
fact  that,  both  in  common  speech  and  in  legal  terminology, 
there  is  no  word  more  ambiguous  in  its  meaning  than 
Possession.  It  is  interchangeably  used  to  describe  actual 
possession  and  constructive  possession  which  often  so 
shade  into  one  another  that  it  is  difficult  to  say  where  one 
ends  and  the  other  begins.  Union  Trust  Co.  v.  Wilson,  198 
U.  S.  530,  537.    Custody  may  be  in  the  servant  and  pos- 
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session  in  the  master;  or  title  and  right  of  control  may  be 
in  one  and  the  property  within  the  protection  of  the  house 
of  another;  as  in  Bottom  v.  Clarke,  7  Cush.  487, 489,  where 
such  possession  of  a  locked  trunk  was  held  not  to  include 
possession  of  the  contents.  So  that,  as  pointed  out  by 
Pollock  and  Wright  in  their  work  on  the  subject,  con- 
troversies arising  out  of  mixed  possession  have  inevitably 
led  to  many  subtle  refinements  in  order  to  determine  the 
rights  of  conflicting  claimants,  or  to  lay  the  proper  charge 
of  ownership  in  prosecutions  for  larceny  of  goods  belon^g 
to  one  in  the  custody  of  another  or  f oimd  by  the  defend- 
ant. 

In  the  present  case,  however,  the  Federal  question  pre- 
sented by  the  record  does  not  call  for  a  decision  as  to  the 
exact  relation  between  the  parties  during  the  life  of  the 
renter, — ^whether  there  was  a  strict  bailment;  whether  the 
renter  was  in  possession  pf  the  box  with  the  Deposit  Com- 
pany as  guard  over  the  contents;  whether  the  property 
was  in  the  custody  of  the  Company  with  the  renter  having 
a  license  to  enter  the  building  and. remove  the  securities; 
or  whether,  as  held  in  People  v.  Mercantile  Safe  Deposit 
Co.  (Sup.  Ct.  App.  Div.  143  N.  Y.  Supp.  849),  construing  a 
similar  statute  of  New  York — ^the  relation  was  that  which 
exists  between  tenants  and  landlord  of  an  office  biiilding 
who  keeps  imder  his  control  the  general  means  of  access 
to  the  building  and  offices  therein,  but  as  to  which  offices 
and  their  contents,  the  rights  of  the  tenants  are  exclusive. 
The  Illinois  Supreme  Court  held  that  the  relation  created 
by  the  Deposit  Company's  contract  was  that  of  bailor  and 
bailee.  That  construction  by  the  state  court  is  control- 
ling, unless,  as  claimed  by  the  complainant,  it  makes  the 
statute  violate  the  Fourteenth  Amendment  as  being  an 
arbitrary  attempt  to  create  liabilities  arising  out  of  pos- 
session, where  there  was  no  possession  in  fact. 

Certainly  the  person  who  rented  the  box  was  not  in 
actual  possession  of  its  contents.    For  the  valuables  were 
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in  a  safe  built  into  the  company's  vault  and  therefore  in  a 
sense  "under  the  protection  of  the  house."  The  owner 
could  not  obtain  access  to  the  box  without  being  admitted 
to  the  vault,  nor  could  he  open  the  box  without  the  use 
of  the  companjr's  master  key.  Both  in  law,  and  by  the 
express  provisions  of  the  contract,  the  company  stood  in 
such  relation  to  the  property  as  to  make  it  liable  if,  during 
the  lifetime  of  the  owner,  it  negligently  permitted  imau- 
thorized  persons  to  remove  the  contents,  even  though 
it  might  be  under  color  of  legal  process.  Rcherts  v.  Safe 
Deposit  Company,  123  N.  Y.  57;  Mayer  v.  Brensinger,  180 
Hlhiois,  110.  After  his  death,  it  would  be  likewise  liable  if 
it  permitted  imauthorized  persons,  be  they  heirs,  legal 
representatives,  or  joint-renters,  to  take  the  property  of 
the  decedent.  In  the  exercise  of  its  power  to  provide  for 
the  distribution  of  his  property,  the  State  could  make  it 
unlawful,  except  on  conditions  named,  for  his  personal 
representative  to  receive  or  the  holder  to  deliver,  effects 
belonging,  or  apparently  belonging,  in  whole  or  in  part, 
to  the  deceased.  As  the  State  could  provide  for  the  ap- 
pointment of  administrators,  for  the  distribution  to  heirs 
or  l^atees  of  all  the  property  of  the  deceased  and  for  the 
payment  of  a  tax  on  the  transfer,  it  could,  of  course,  legis- 
late as  to  the  incidents  attending  the  collection  of  the  tax 
and  the  time  when  the  administrator  or  executor  could 
take  possession.  If,  before  representatives  were  appointed 
any  one,  having  the  goods  in  possession  or  control,  deliv- 
ered them  to  an  unauthorized  person  he  would  be  held 
liable  as  an  executor  de  eon  tort.  The  fixing  by  this  statute 
of  the  time  and  condition  on  which  delivery  might  be  made 
by  a  depofidt  company  was  also,  in  effect,  a  limitation  on 
the  right  of  the  heir  or  representatives  to  take  possession. 
If  they  had  no  right  to  receive  except  on  compliance  with 
the  statutory  conditions,  neither  could  the  Safe  Deposit 
Company,  as  bailee  or  custodian,  surrender  the  contents 
except  upon  like  compliance  with  statutory  conditions. 
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The  contention  that  the  Company  could  not  be  arbi- 
trarily charged  with  the  duty  of  supervising  the  delivery 
and  determining  to  whom  the  securities  belonged  is  an- 
swered by  the  fact  that  in  law  and  by  contract  it  had  such 
control  as  to  make  it  liable  for  allowing  unauthorized 
persons  to  take  possession.  Both  by  the  nature  of  its 
business  and  the  terms  of  its  contract  it  had  assumed  the 
obligation  cast  upon  those  having  possession  of  property 
claimed  by  different  persons.  If  the  parties  could  not 
agree  as  to  who  owned  the  securities  the  Company  had  the 
same  remedy  by  Bill  of  Interpleader  that  was  afforded  all 
others  confronted  with  similar  conditions.  There  was 
certainly  nothing  arbitrary  or  imreasonable  in  compelling 
one,  who  had  received  such  control  of  property  from  an- 
other, to  surrender  it  after  his  death  only  to  those  having 
the  right  thereto.  Nor  was  there  any  deprivation  of 
property,  nor  any  arbitrary  imposition  of  a  hability,  in 
requiring  the  Company  to  retain  assets  sufficient  to  pay 
the  tax  that  might  be  due  to  the  State.  There  are  many 
instances  in  which,  by  statute,  the  amount  of  the  tax  due 
by  one  is  to  be  reported  and  paid  by  another — as  in  the 
case  of  banks  required  to  pay  the  tax  on  the  shares  of  a 
stockholder.  National  Bank  v.  Commonwealth,  9  Wall. 
353,  363.  These  conclusions  answer  the  other  constitu- 
tional objections  and  make  it  imnecessary  to  deal  with  each 
of  them  separately  at  length. 

It  is  contended  that  the  statute  impaired  the  complain- 
ant's charter  power  to  do  a  safe  deposit  business.  But  it 
no  more  interferes  with  the  right  of  the  Company  to  do 
that  business  than  it  does  with  the  right  of  a  private  per- 
son to  contract  to  take  possession  or  control  of  securitiea 
belonging  to  another.  But,  having  regard  to  the  radical 
change  wrought  by  the  death  of  the  owner  and  the  sub- 
sequent duty  to  make  delivery  to  one  authorized  by  law 
to  receive  possession,  the  statute  points  out  when  and  on 
what  conditions  such  dehvery  may  be  made  to  the  per- 
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sonal  representative,  surviving  partners  or  persons  jointly 
interested. 

The  objection  that  the  act,  in  directing  the  state  officers 
to  inspect  the  contents  of  the  box,  operates  as  an  unrea- 
sonable search  and  seizure  raises  no  Federal  question,  since 
the  prohibition  on  that  subject  in  the  Fourth  Amendment, 
does  not  apply  to  the  States.  Ohio  ex  rel.  Lloyd  v.  DoUisoriy 
194  U.  g.  445,  447. 

The  claim  that  the  statute  compels  the  company  to 
break  its  contract  with  joint-renters  and  deprives  the 
latter,  for  ten  days,  of  access  to  the  box  and  the  right  to 
use  it  or  remove  the  contents  is  without  merit.  The 
Company,  joint-renters  or  firms,  each  made  the  contract 
in  the  li^t  of  the  State's  power  to  legislate  for  the  protec- 
tion of  the  estate  of  any  one  of  the  joint-renters  or  part- 
ners, that  might  die  dining  the  term.  As  it  now  appears 
that  all  of  the  rentals  were  from  year  to  year,  and  that 
all  had  expired  before  final  hearing  and  were  renewed 
after  the  passage  of  the  law,  it  can  also  be  said  that  all 
such  contracts  of  joint-rental  are  made  in  the  light  of  the 
provisions  of  this  particular  statute.  The  boxes  were 
leased  with  the  knowledge  that  the  State  had  so  legislated 
as  not  only  to  protect  the  interests  of  one  d3dng  after  the 
rental,  but  also  to  secure  the  payment  of  the  state  tax  out 
of  whatever  might  be  foimd  in  the  box  belonging  to  the 
deceased. :  The  inconvenience  was  one  of  the  not  imrea- 
sonable  incidents  of  the  joint-relationship. 

Jtidgment  affirmed. 
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UNITED  STATES  v.  BUCHANAN. 

BBBOR  TO  THE  DISTRICT  COURT  OF  THB  UNITIDD  STATES 
FOR  THE  DISTRICT  OF  COLORADO. 

No.  589.    Argued  Deoember  3,  1913.— Decided  January  6,  1914. 

The  term,  "  Public  lands  subject  to  settlement  or  entry/'  does  not  in- 
clude lands  that  have  been  entered  and  a  certificate  of  entry  obtained 
therefor,  and  §  3  of  the  act  of  February  25, 1885,  c.  149, 23  Stat.  322, 
does  not  apply  to  such  lands. 

An  entry  withdraws  the  land  from  entry  or  settlement  by  another  and 
s^^regates  it  from  the  public  domain,  and  the  possessory  right  ac- 
quired by  the  entiyman  is  in  the  nature  of  private  property  and 
entitled  to  protection  as  such;  and  interference  with  the  peaceable 
possesion  of  the  entryman  is  not  punishable  under  a  Federal  statute 
applicable  only  to  public  lands  still  subject  to  entry. 

The  Grand  Jury  for  the  District  of  CJolorado  indicted 
Buchanan  for  a  violation  of  the  act  '^to  prevent  unlawful 
occupancy  of  the  public  land*"  The  indictment  charged 
that  in  February,  1907,  one  Edward  Scott  made  a  home- 
stead entry,  at  the  proper  office,  of  a  qUarter-«ection  of 
land  in  Colorado,  and  died,  March  28,  1910,  leaving  the 
homestead  entry  in  full  force  and  effect;  that  thereafter 
''his  heirs  were  in  lawful  possession  of  and  were  engaged 
in  cultivating  the  said  homestead  land  for  the  purpose  of 
protecting  their  right  as  heirs  to  the  same,  until  May  9, 
1911,  when  the  defendant,  Buchanan,  wilfully,  wickedly, 
unlawfully  and  feloniously  did  prevent  and  obstruct  said 
heirs  from  peaceably  entering  upon  and  establishing  a 
settlement  and  residence  on  the  said  homesteaded  land 
of  the  United  States  subject  to  settlement  and  entry  under 
the  public  land  laws."  The  defendant  demurred  on  the 
ground  that  the  facts  charged  did  not  constitute  an  offense 
punishable  under  §3  of  the  act  of  February  25,  1885, 
c.  149,  23  Stat.  321,  322,  which  provides: 
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''Sbc.  3.  That  no  person,  by  force,  thieatis,  mthnidation, 
or  by  any  fencing  or  inclosing,  or  any  other  unlawful 
means,  shall  prevent  or  obstruct,  .  .  .  any  person 
from  peaceably  entering  upon  or  establishing  a  settlement 
or  residence  on  any  tract  of  public  land  subject  to  settle- 
ment or  entry  under  the  public  land  laws  of  the  United 
States." 

The  defendant's  demurrer  was  sustained  and  the  Gov- 
ernment brought  the  case  here  under  the  Criminal  Appeals 
Act. 

Mr.  Aasiftant  Attorney  Oeneral  Knaebely  with  whom 
Mr.  S.  W.  WiUiama  was  on  the  brief,  for  the  United 
States: 

The  third  section  of  the  act  of  February  25, 1885,  was 
intended  for  the  protection  of  the  right  of  a  homestead 
claimant  to  continue  his  settlement  and  residence  through- 
out the  period  required  by  the  homestead  law,  no  less 
than  for  the  protection  of  his  right  to  initiate  settlement 
and  residence;  and  the  ruling  of  the  trial  court  to  the 
contrary  was  error.  Bvford  v.  HotOz,  133  U.  S.  320; 
Cameron  v.  United  States,  148  U.  S.  301 ;  Camfield  v.  United 
States,  167  U.  S.  618;  Didkey  v.  Turnpike  Co.,  37  Kentucky, 
113;  OoUxmda  CatOe  Co.  v.  UniUd  States,  201  Fed.  Rep. 
281;  Heks  of  Stevenson  v.  Cunningham,  32  L.  D.  650; 
State  v.  Rogers,  107  Alabama,  444;  United  States  v.  Lacher, 
134  XT.  S.  624;  United  States  v.  Mills,  190  Fed.  Rep.  613; 
United  States  v.  Perry,  45  Fed.  Rep.  759;  see  also  Revised 
Statutes,  §2291;  Black's  Law  Diet.  436;  Cong.  Rec., 
vol.  15,  pt.  5,  pp.  4768-4783;  C!ong.  Rec.,  vol.  16,  pt.  1, 
p.  622;  Id.,  pt.  2,  pp.  1456, 1478;  Report  H.  R.,  No.  1325, 
48th  Gong.,  1st  Sess.;  Sen.  Ex.  Doc,  No.  127, 48th  Ck)ng., 
1st  Sess.;  Sen.  Rep.,  No.  979,  48th  Cong.,  2d  Sess. 

Mr.  S.  E.  Naugle,  with  whom  Mr.  C.  W.  Waterman 
was  on  the  brief,  for  defendant  in  error. 
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Mb.  Jttstice  Lamab,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  court* 

The  statute,  under  which  the  defendant  was  indicted, 
makes  it  unlawful  to  prevent  "any  person  from  peaceably 
entering  upon  or  establishing  a  settlement  or  residence  on 
public  land,  subject  to  settlement  or  entry."  The  indict- 
ment charges  that  the  defendant  prevented  the  heirs  of  the 
homesteader  "from  entering  upon  and  establishing  a 
settlement  and  residence  on  homesteaded  lands  of  the 
United  States  subject  to  settlement  and  entry."  This 
difference  between  the  language  of  the  statut^"  public 
land  of  the  United  States" — and  the  charge  in  the  indict- 
ment— "homesteaded  land  of  the  United  States" — ^raises 
the  question  whether,  after  entry  and  before  patent,  land 
covered  by  a  homestead  claim  is  public  land  within  the 
meaning  of  the  act  "to  prevent  imlawful  occupancy  of 
the  public  land." 

In  construing  the  statute  it  must  be  remembered  that 
at  the  time  of  its  passage  in  1885,  by  tacit  consent  of  the 
Government,  any  person  could  graze  sheep  and  cattle 
upon  any  part  of  the  public  domain.  Bvford  v.  HotUz, 
133  U.  S.  320,  326;  Light  v.  United  States,  220  U.  S.  623, 
535.  Many  availed  themselves  of  this  privilege  and  the 
cattle  of  different  owners  fed  together  on  the  open  prairie, 
no  one  claiming  that  thereby  any  exclusive  right  had 
been  acquired.  The  first  fences  were  built  only  around 
very  small  areas.  But  from  this  small  beginning  the 
practice  rapidly  grew,  until  in  some  cases  vast  tracts  were 
fenced  in  by  herdsmen  who  treated  the  land  as  though 
it  was  their  own  property,  5  H.  R.  1325,  48th  Cong.  1st 
Sess.  These  imlawful  fences  not  only  closed  the  roads  and 
obstructed  the  mails,  but  there  were  occasions  in  which 
citizens  were  prevented  from  peaceably  taking  possession 
of  these  enclosed  public  lands  and  by  settlement  thereon 
securing  the  right  to  enter  the  same  at  the  Raster's  office. 
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Under  these  circumstances  Congress  passed  the  act 
intended  to  protect  the  rights  of  the  United  States  as 
proprietor,  by  making  unlawful  ''all  inclosures  of  any 
public  land";  to  prevent  obstruction  of  the  roads;  to 
create; a  method  for  summary  removal  of  fences;  and  to 
provide  a  punishment  for  those  who  prevented  others 
from  entering  upon  or  establishing  a  settlement  on  public 
land  subject  to  settlement  or  entry.  But  all  its  provisions 
related  to  public  lands — ^not  to  private  lands;  to  land 
subject  to  entry — ^not  to  land  which  had  been  entered  in 
the  Register's  office;  to  land  subject  to  settlement — ^not  to 
land  on  which  a  settlement  had  already  been  established. 
For,  as  shown  by  the  context,  the  word  "established" 
did  not  mean  ''to  fix  unalterably"  (Osborne  v.  San  Diego 
Co. J  178  U.  S.  22,  39),  but  to  create  or  set  up  the  settle- 
ment which  had  to  be  made  prior  to  entry  at  the  Register's 
office  in  the  case  of  a  preSmptor  and  could  be  so  made  in 
the  case  of  a  homesteader.  Rev.  Stat.,  §§  2289,  2259, 
2263,  2264,  act  of  May  14,  1880;  21  Stat.  140,  c.  89,  §  3. 
Steams  v.  UniUd  States,  152  Fed.  Rep.  900,  902  (10);  4 
Op.  of  Atty.  Gen.  493.  These  provisions  refer  not  to  some- 
thing to  be  done  in  the  future  but  to  a  settlement  already 
completed  and  require  that  within  thirty  days  after  this 
finished  act,  proof  of  such  settlement  shall  be  made. 
When,  on  that  proof,  or  compliance  with  other  statutory 
conditions,  entry  was  made,  the  Prefimptor  or  Home- 
steader was  entitled  to  possession  and  could  protect  him- 
self by  legal  proceedings  against  intrusion  by  cattlemen 
or  others.* 

^Ssc.  2289.  Eveiy  person  who  is  the  head  of  a  family  .  .  . 
shaU  be  entitled  to  enter  one-quarter  section  ...  of  unappro- 
priated pablic  land.    .    .    . 

Sbc.  2269.  Every  person,  being  the  head  of  a  family  .  •  .  who 
has  made,  or  hereafter  makes,  a  settlement  in  person  on  the  public 
lands  subject  to  preemption,  and  who  inhabits  and  improves  the  same, 
and  who  has  erected  or  shall  erect  a  dwelling  thereon,  is  authorized  to 
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The  indictment  here  charges  that,  after  having  entered 
this  quarter-section  at  the  Register's  office,  Moore  re- 
mained in  possession  for  three  years  and  that  when  he 
died  the  homestead  was  in  full  force  and  was  thereafter 
maintained  by  his  heirs.  This  negatives  any  idea  of 
abandonment.  It  implies  that  he  not  only  entered  the 
land  at  the  proper  office,  but  had  established  a  settlement, 
erected  a  dwelling,  and  both  acquired  and  maintained  that 
"inceptive  right"  which  "was  the  commencement  of 
title."  Chotard  v.  Pop(^,  12  Wheat.  586,  588;  Hoofnagk 
V.  Anderson,  7  Wheat.  212. 

The  land  covered  by  the  homestead  of  Moore  was 
therefore  not  public  land  of  the  United  States  subject  to 
entry  or  settlement.  For,  "in  no  just  sense  can  land  be 
said  to  be  public  lands  after  they  have  been  entered  at  the 
land  office  and  a  certificate  of  entry  obtained.  If  public 
lands  before  the  entry,  after  it  they  are  private  property." 
Wisconsin  R.  R.  Co.  v.  Price  County,  133  U.  S.  496,  506; 
Svar  V.  Morris,  227  U.  S.  524-528.  The  entry  by  Moore 
withdrew  the  land  from  entry  or  settlement  by  any  other, 

enter  with  the  Register  of  the  land  office  .  .  .  any  number  of 
acres  not  exceedmg  160  .  .  .  upon  paying  to  the  United  States 
the  mmimiim  price  of  such  land. 

Sbg.  2263.  Prior  to  any  entries  being  made  under  the  provisionfl  of 
§  2259,  proof  of  the  settlement  and  improvement  thereby  required 
shall  be  made  to  the  satisfaction  of  the  Register.    .    .    . 

Sbc.  2264.  When  any  person  settles  or  improves  a  tract  of  land  sub- 
ject at  the  time  of  settlement  to  private  entry,  and  intends  to  purchase 
the  same  under  the  preceding  provisions  of  this  chapter,  he  shall, 
within  thirty  days  after  the  date  of  such  settlement,  file  with  the  reg- 
ister of  the  proper  district  a  written  statement,  describing  the  land 
settled  upon  and  declaring  his  intention  to  claim  the  same  under  the 
preemption  laws;  and  he  shall,  moreover,  within  twelve  months  after 
the  date  of  such  settlement,  make  the  proof,  affidavit,  and  payment 
her^before  required.  If  he  fails  to  file  such  written  statement,  or  to 
make  such  affidavit,  proof,  and  payment  within  the  several  pmods 
named  above,  the  tract  of  land  so  settled  and  improved  shall  be  subject 
to  the  entry  of  any  other  purchaser. 
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and  segr^ated  the  quarter-section  from  the  public  domain. 
The  l^al  title  remained  in  the  Government  until  patent 
issued;  but  as  against  all  except  the  United  States  he  was 
the  lawful  possessor  clothed  with  an  inceptive  title  (Sturr 
V.  Beck,  133  U.  S.  641,  647,  649;  Bunker  HiU  Co.  v.  United 
States,  226  U.  S.  648,  660),  which  entitled  him  to  maintam 
suits  in  equity  or  actions  at  law  to  obtain  redress  for  a 
violation  of  his  ix)Ssessory  rights.  RusaianrAmencan  Co. 
v.  United  States,  199  U.  S.  570,  577.  The  homesteader 
having  thus  acquired  the  right  to  ''treat  the  land  as  his 
own''  so  far  as  was  necessary  to  carry  out  the  purposes  of 
the  statute  {Shiver  v.  United  States,  169  U.  S.  491,  497), 
it  is  apparent  that  this  right  was  in  the  nature  of  private 
property,  and  entitled  to  protection  as  such.  Interference 
with  the  possession  of  the  homesteader  or  his  heirs  living 
on  land  thus  withdrawn  from  entry  was  not  pimishable 
under  a  Federal  statute  applicable  only  to  public  lands 
subject  to  entry. 

This  view  is  sustained  by  the  terms  of  the  statute  and  is 
in  accord  with  the  policy  to  leave  the  protection  of  such 
possessory  claims  to  the  laws  of  the  several  States.  Con- 
gress could  have  legislated  so  as  to  make  the  statute 
applicable  until  patent  issued.  But  instead  of  doing  so, 
it  left  the  homesteader,  who  had  acquired  a  possessory 
title,  to  avail  hin[iself  of  the  same  rights  that  were  open  to 
others  holding  lands,  by  title  absolute  or  inchoate.  In 
both  cases  there  was  right  of  possession,  and  in  both  cases 
wrongs  against  possession  could  be  redressed.  Such  seems 
to  have  been  the  practical  construction  of  the  statute  since 
its  passage,  twenty-eight  years  ago,  for  we  are  cited  to 
no  case  in  which  a  prosecution  has  been  instituted,  in  a 
Federal  court,  against  one  interfering  with  the  possession 
of  a  homesteader  after  entry  and  before  patent. 

JvdgmerU  affirmed. 
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LAPINA  V.  WILLIAMS,  COMMISSIONER  OF  IM- 
MIGRATION. 

CERTIOBARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
SECOND  CIRCUIT. 

No.  7.    Submitted  December  1,  1913.— Decided  January  5,  1914. 

The  authority  of  Congress  over  the  admission  of  aliens  to  the  United 
States  is  plenary. 

Congress  may  exclude  aliens  altogether,  or  it  may  prescribe  the  tenns 
and  conditions  upon  which  they  may  come  into  or  remain  in  this 
country. 

The  provisions  of  the  Inmiigration  Act  of  1907  respecting  admission 
and  deportation  apply  to  an  alien  who,  having  remained  in  this 
country  for  more  than  three  years  after  first  entry,  and  having  gone 
abroad  for  a  temporary  purpose  with  the  intention  of  returning, 
again  seeks  and  gains  admittance  to  the  United  States. 

The  immigration  acts  of  1903  and  1907  were  revisions  or  compilations 
with  some  modifications  of  previous  acts  pertaining  to  the  same 
subject,  and  those  acts  having  confined  the  exclusion  and  deportation 
provisions  to  "alien  immigrants"  and  that  term  having  been  con- 
strued as  not  including  aliens  once  admitted  and  returning  after 
temporary  absence,  the  omission  of  the  word  "immigrant"  and 
application  of  those  {provisions  to  "aliens"  will  be  construed  as 
indicating  an  intention  to  extend  the  act  to  all  aliens,  whether  enter- 
ing for  the  first  time  or  returning  after  a  temporary  absence. 

Debates  in  Congress  are  unreliable  as  a  source  from  which  to  discover 
the  meaning  id  the  language  employed  in  an  act,  and  this  court  is 
not  disposed  to  go  beyond  the  reports  of  the  committees. 

It  is  only  in  a  doubtful  case  that  the  titie  of  an  act  can  control  the 
meaning  of  the  enacting  clauses,  and  so  hdd,  that  the  use  of  the  word 
"inmiigration"  in  the  titie  of  the  act  of  1907  cannot  overcome  the 
fact  as  evidenced  by  the  act  itself  that  Congress  intended  its  provi- 
sions to  apply  to  all  aliens  and  not  exclusively  to  alien  immigrants. 
Taylor  v.  United  States,  207  U.  S.  120,  distinguished. 

179  Fed.  Rep.  839,  affirmed. 

The  facts,  which  involve  the  deportation  provisions  of 
the  Alien  Immigration  Act  of  1907,  are  stated  in  the 
opinion. 
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Mr.  WiUiam  Hawkins  for  petitioner: 

The  majority  of  the  Circuit  Courts  of  Appeals  are  in 
petitioner's  favor, — ^four  as  against  two.  For  those 
against  petitioner's  contention,  see  Ex  parte  Hoffman, 
179  Fed.  Rep.  839;  Taylor  v.  United  States,  152  Fed.  Rep. 
1;  reversed,  207  U.  S.  120;  United  States  v.  Sprung,  187 
Fed.  Rep.  905.  In  favor  of  petitioner's  contention,  see 
Rodgers  v.  United  States,  152  Fed.  Rep.  346;  and  see  also 
191  Fed.  Rep.  979;  Redfem  v.  Halpert,  186  Fed.  Rep.  161; 
United  States  v.  Aultman,  148  Fed.  Rep.  1022;  United 
States  V.  Nakashima,  160  Fed.  Rep.  842.  And  see  also 
District  Court  cases,  Re  Petterson,  166  Fed.  Rep.  536; 
Re  While,  166  Fed.  Rep.  1007;  Re  Kleibs,  128  Fed.  Rep. 
656;  Re  Funaro,  164  Fed.  Rep.  152;  Re  Crawford,  165 
Fed.  Rep.  830. 

The  petitioner,  in  the  eye  of  the  law,  was  a  domiciled 
alien  resident,  and  therefore  not  within  the  scope  of  the 
Immigration  Act  of  1907. 

She  did  not  put  herself  in  motion  to  quit  the  country, 
sins  animo  revertendi.    The  Venus,  8  Cranch,  280. 

Domicile  is  largely  a  matter  of  intention.  See  Mc- 
Crary  on  Elections,  Appx.,  2d  ed.,  449,  561. 

A  man  may  acquire  a  domicile  or  residence  if  he  be 
personally  present  in  a  place  and  elect  that  as  his  home. 
Behrensmeyer  v.  Krdtz,  135  Illinois,  591 ;  Cdbh  v.  Smith, 
88  Illinois,  201;  Wilson  v.  Marshall,  80  Illinois,  78. 

In  the  Western  States  where  petitioner  lived  there  is  no 
distinction  between  resident  aliens  and  citizens  except  as 
to  voting  and  holding  public  office.  State  v.  Fowler,  41 
La.  Ann.  380. 

The  words  '^aliens  "  and  ''alien  "  as  used  in  the  immigra- 
tion statutes  existing  prior  to  1903  and  1907,  were  both 
construed  uniformly  by  the  Federal  courts  as  referring 
to  ''alien  immigrants"  exclusively.  Mqffiit  v.  United 
States,  128  Fed.  Rep.  375;  United  States  v.  Burke,  99  Fed. 
Rep.  895. 
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Under  the  1891  act  a  person  in  drcumstanoeB  similar 
to  the  one  at  bar  did  not  come  within  the  scope  of  the 
immigration  statutes.  Be  Pamara;  51  Fed.  Rep.  275; 
Re  Martorelli,  63  Fed.  Rep,  437;  Be  Mcdola,  67  Fed.  Rep. 
114. 

The  use  of  the  word  ''aliens"  in  acts  of  1903  and  1907, 
instead  of  ''alien  immigrants/'  does  not  indicate  any 
intention  on  the  part  of  Congress  to  make  the  statutes  of 
1903  and  1907  apply  to  an  alien  statused  as  in  the  case  at 
bar.  United  States  y.  Dauphin,  20  Fed.  BjBp.%2S;OoodeU 
V.  Jackson,  20  Johns.  722;  Taylor  v.  Delancey,  2  Caine's 
CaseS;  151;  Dominick  v.  Michael,  4  Sandf.  409. 

Where  the  language  of  a  statute  is  ambiguous  or  other- 
wise doubtful;  or,  being  plain,  a  literal  construction  would 
lead  to  such  absurdity,  hardship  or  injustice,  as  to  render 
it  irrational  to  impute  to  the  law-making  power  a  purpose 
to  produce  or  permit  such  result,  the  title  may  be  resorted 
to  as  tending  to  throw  light  upon  the  legislative  intent  of 
its  scope  or  operation.  United  States  v.  Fisher,  2  Cranch, 
386;  Holy  Trinity  Church  v.  United  States,  143  U.  S.  462; 
Coosaw  Mining  Co.  v.  SouOi  Carolina,  144  U.  S.  563; 
Binns  v.  United  States,  194  U.  S.  486. 

For  Congressional  history  of  the  alien  immigration 
acts,  see  57th  Cong.  H.  R.  12199;  Cong.  Rec.,  1st  Sess., 
57th  Cong.  Vol.  35,  Pt.  6,  pp.  5757,  5764,  5767;  9  Sen. 
Rep.  No.  2119,  57th  Cong.,  1st  Sess.,  Cong.  Rec.  Vol.  36, 
Pt.  1,  pp.  97,  105,  129;  Vol.  36,  Id.,  p.  2805;  Cong.  Rec. 
Vol.  36,  p.  134,  57th  Cong.,  2nd  Sess.,  Sen.  Doc.  62, 
57th  Cong.,  1st  Sess.,  Vol.  6,  Sen.  Doc.,  Serial  No.  4421, 
pp.  100-102, 195,  402,  405,  410,  450, 466. 

The  Government's  present  contention  is  negatived  by 
the  statistical  rules  issued  by  the  government  depart^ 
ment.  See  government  print  dated  1908, — approved  by 
Secretary  Straus,  Jime  22, 1907,  Rule  30. 

The  Government's  present  contention  was  not  recog* 
nized  by  the  Secretary  of  Commerce  and  Labor  at  the 
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time  the  1907  act  was  enacted, — and  long  afterwards. 
The  Department's  own  written  response  to  Congress 
proves  this.  See  60th  Ck)ng.,  2d  Sess.,  H.  R.  Doc.  No. 
1494,  Letter  of  Feb.  25, 1909,  from  the  Secretary  of  Com- 
merce and  Labor  transmitting  a  response  to  the  inquiry 
of  the  House  as  to  admission  of  aliens  into  the  United 
States.  See  United  States  v.  Ala.  B.  B.  Co.,  142  U.  S. 
621. 

The  words  "alien"  and  "aliens''  and  "passengers" 
had  been  used  in  four  previous  immigration  statutes 
as  meaning  "immigrant."   Be  Lea,  126  Fed.  Rep.  233. 

If  a  domiciled  alien  who  has  taken  out  his  first  papers 
goes  abroad  and  is  subjected  to  pains  by  a  government 
other  than  that  of  his  origin,  the  United  States  Am- 
bassadors have  been  held  justified,  on  proper  showing, 
to  interfere  on  behalf  of  such  inchoate  citizen.  See 
Foreign  Relations  of  U.  S.,  1884,  p.  552. 

Penal  statutes  are  to  be  strictly  construed.  The  rule  is 
founded  on  the  tenderness  of  the  law  for  the  rights  of  the 
individual.  United  States  v.  WiUberger,  6  Wheat.  95; 
Hackfeld  v.  United  States,  197  U.  S.  442;  Canfara  v. 
WiUiams,  186  Fed.  Rep.  354. 

Mr.  Assistant  Attorney  Oeneral  Denison  and  Afr.  Francis 
H.  McAdoo  for  respondent: 

For  an  earlier  case  on  this  question  see  BugajeurUg  v. 
Adoww,228U.S.585. 

The  word  ''alien"  as  used  in  the  later  immigration 
statutes  does  not  mean  "alien  immigrant,"  but  is  in- 
tended to  cover  any  "alien"  entering  the  country,  whether 
or  not  previously  here. 

Neither  in  the  section  itself  nor  elsewhere  does  the  act 
place  any  restriction  on  the  word  "alien." 

The  elinunation  by  Congress  of  the  word  "immigrant" 
throughout  the  act  was  a  positive  indication  of  an  in- 
tention to  withdraw  the  restriction  on  the  word  "alien" 
VOL.  ccxxxii — 6 
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which  its  presence  in  the  prior  acts  had  been  held  by  the 
courts  to  imply. 

The  administrative  construction  supports  the  construc- 
tion given  by  the  court  below. 

The  policy  of  the  act  is  against  the  restoration,  by  con- 
struction, of  the  restricting  words.  AvUman  v.  United 
States,  148  Fed.  Rep.  1022;  Barlinv.  Rodgera,  191  Fed.  Rep. 
970;  Ex  parte  Crawford,  165  Fed.  Rep.  830;  Frick  v.  Lewis, 
195  Fed.  Rep.  693;  Funaro  v.  Watcham,  164  Fed.  Rep. 
152;  Ex  parte  Hoffman,  179  Fed.  Rep.  839;  In  re  Kleibs, 
128  Fed.  Rep.  656;  Lem  Mom  Sing  v.  United  States,  158 
U.  S.  538;  Low  Wah  Suey  v.  Backus,  225  U.  S.  460;  In  re 
Maiola,  67  Fed.  Rep.  114;  In  re  MartoreUi,  63  Fed.  Rep. 
437;  MoffiM  v.  United  Stales,  128  Fed.  Rep.  375;  23  Opin- 
ions Attorney  General,  p.  278;  In  re  Ota,  96  Fed.  Rep.  487; 
In  Panzara,  51  Fed.  Rep.  275;  Ex  parte  Petterson,  166 
Fed.  Rep.  536;  Prentiss  v.  Stathakos,  192  Fed.  Rep.  469; 
Redfem  v.  Halpert,  186  Fed.  Rep.  150;  Rodgers  v.  Bucks- 
haum,  152  Fed.  Rep.  346;  Sibray  v.  United  States,  185 
Fed.  Rep.  401;  Sinischalchi  v.  Thomas,  195  Fed.  Rep. 
701;  Taylor  v.  United  States,  207  U.  S.  120;  Taylor  v. 
United  States,  152  Fed.  Rep.  1;  United  States  v.  AvUman, 
143  Fed.  Rep.  922;  United  States  v.  Nakashima,  160  Fed. 
Rep.  842;  United  States  v.  Sprung,  187  Fed.  Rep.  903; 
United  States  v.  ViUet,  173  Fed.  Rep.  500;  White  v.  Hook, 
166  Fed.  Rep.  1007. 

If  a  restriction  on  the  word  "alien"  is  to  be  implied, 
it  should  cover  persons  bona  fide  domiciled  and  not  this 
petitioner.  Barlin  v.  Rodgers,  191  Fed.  Rep.  971 ;  Ex  parte 
Petterson,  166  Fed.  Rep.  536. 

Me.  JuHncE  Pitney  delivered  the  opinion  of  the  court. 

The  petitioner,  an  unmarried  woman  and  a  native  of 
Russia,  came  to  the  United  States  in  the  year  1897  or 
1898,  at  the  age  of  about  twelve  years,  accompanied  by 
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a  man  who  had  promised  to  marry  her,  and  during  the 
four  years  immediately  following  she  practiced  prostitu- 
tion in  the  CSty  of  New  York  and  supported  her  com- 
panion with  the  proceeds  of  her  prostitution;  she  then 
left  that  city,  and  thereafter  continuously  practiced  pros- 
titution in  various  parts  of  the  United  States,  including 
different  towns  and  cities  in  the  States  of  Washington, 
Arizona,  and  Texas.  In  the  month  of  March,  1908,  she 
returned  to  Russia  for  the  purpose  of  visiting  her  mother, 
intending  at  the  same  time  to  return  to  this  country; 
she  reentered  the  United  States  at  the  port  of  New  York 
in  June,  1908,  accompanied  by  her  mother,  at  which  time 
petitioner  falsely  represented,  for  the  purpose  of  facilitat- 
ing her  landing,  that  she  was  Mrs.  Joseph  Fiore,  and  the 
wife  of  an  American  citizen;  at  the  time  of  this,  her  second 
entry,  she  intended  to  continue  the  practice  of  prostitu- 
tion in  the  United  States,  and  almost  immediately  upon 
being  admitted  she  engaged  in  that  practice,  and  was 
continually  engaged  in  it  imtil  September  21,  1909,  on 
which  date  she  was  arrested  in  a  house  of  prostitution  in 
Phoenix,  Arizona,  upon  a  warrant  of  arrest  duly  issued 
by  the  Acting  Secretary  of  Commerce  and  Labor  under 
the  provisions  of  the  Immigration  Act  of  February  20, 
1907,  c.  1134,  34  Stat.  898.  Upon  a  hearing  properly 
accorded  to  her,  the  foregoing  facts  were  established,  and 
an  order  of  deportation  was  made  upon  the  ground  that 
she  was  a  prostitute  and  was  such  at  the  time  of  her 
entry  into  the  United  States;  that  she  entered  the  United 
States  for  the  purpose  of  prostitution;  and  that  she  had 
been  found  an  inmate  of  a  house  of  prostitution  and 
practicing  the  same  within  three  years  after  her  entry. 
She  obtained  a  writ  of  habeas  corpus,  which,  after  a  hearing, 
was  dismissed  by  the  District  Court  for  the  Southern 
District  of  New  York.  Upon  appeal,  the  Circuit  Court 
of  Appeals  affirmed  the  order  of  dismissal  {svh  nam.  Ex 
parte  Hoffman,  179  Fed.  Rep.  839).  The  present  writ  of  car- 
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tiorari  was  then  allowed  because  of  the  division  of  judicial 
opinion  upon  the  question  presented,  which  is  whether 
the  provisions  of  the  Inunigration  Act  of  1907  respecting 
admission  and  deportation  apply  to  an  alien  such  as 
the  petitioner,  who,  having  remained  in  this  country  for 
more  than  three  years  (in  this  instance  for  more  than  ten 
years),  after  first  entry,  and  having  gone  abroad  for  a 
temporary  purpose  and  with  the  intention  of  returning, 
again  seeks  and  gains  admittance  into  the  United  States. 
The  pertinent  provisions  of  the  act  of  1907  are  set  forth 
in  the  margin.^  So  far  as  the  present  question  is  con- 
cerned, the  act  is  not  materially  different  from— certainly 
not  less  stringent  than — ^the  act  d  March  3,  1903  (32 
Stat.  1213,  c.  1012).  The  Circuit  Court  of  Appeals  in  the 
present  case  followed  its  own  decision  in  Taylor  v.  United 
StateSf  152  Fed.  Rep.  1,  which  was  based  upon  the  act  of 

1  Sec.  2.  That  the  following  classes  of  aliens  shall  be  excluded  from 
admission  into  the  United  States:  .  .  .  prostitutes,  or.  women  or 
pris  coining  into  the  United  States  for  the  purpose  of  prostitution  or  for 
any  other  immoral  purpose;    ...    34  Stat.  898. 

Sec.  3.:  .  .  •  any  alien  woman  or  girl  who  shall  be  found  an  in- 
mate of  a  house  of  prostitution  or  practicing  prostitution,  at  any  time 
within  three  years  after  she  shall  have  entered  the  United  States,  shall 
be  deemed  t6  be  unlawfully  within  the  United  States  and  shall  be  de- 
ported as  provided  by  sections  twenty  and  twenty-one  of  this  Act.  34 
Stat.  890. 

Skc.  20.  That  any  alien  who  shall  enter  the  United  States  in  violation 
of  law,  .  .  .  shall,  upon  the  warrant  of  the  Secretary  of  Com- 
merce and  Labor,  be  taken  mto  custody  and  deported  to  tiie  coimtiy 
whence  he  came  at  any  time  within  three  years  after  the  date  <rf  his 
entry  into  the  United  States.  34  Stat.  904. 

Sec.  21.  That  in  case  the  Secretary  of  Commerce  and  Labor  shaU  be 
satisfied  that  an  alien  has  been  found  in  the  United  States  in  violation 
of  this  Act,  or  that  an  alien  is  subject  to  deportation  under  the  provi- 
dons  of  this  Act  or  of  any  law  of  the  United  States,  he  shall  cause  such 
alien  within  the  period  of  three  years  after  landing  or  entry  ther^  to 
be  taken  into  custody  and  returned  to  the  countiy  whence  he  came,  as 
provided  by  section  twenty  of  this  Act,    .    •    •    34  Stat.  905. 
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1903,  and  in  which  it  was  held  that  while  the  provisions 
of  the  act  of  March  3, 1891  (26  Stat.  1084,  c.  551)  had  be^n 
construed  as  restricted  to  ''alien  immigrants/'  the  act  of 
1903  had  been  so  framed  as  to  cover  aliens  whether  im- 
migrants or  not.  In  behalf  of  the  petitioner  it  is  contended 
that  the  court  erred  in  its  judgment  as  to  the  purpose  of 
Congress  in  modifying  the  language  of  previous  acts  on 
adopting  the  revision  of  1903,  and  that  this  act  and  the 
act  of  1907,  as  well  as  those  that  preceded  them,  when 
properly  construed,  refer  to  ''alien  immigrants"  exclu- 
sively. 

The  acts  of  1903  and  1907  being  revisions  or  compila- 
tions (with  some  modifications)  of  previous  acts  pertaining 
to  the  same  general  subject-matter,  a  reference  list,  in 
chronological  order,  is  for  conveni^ce  set  forth  in  the 
margin.^ 

1  noaORATIGN  ACTS. 

Bev.  Stat,  title  ''LxunigratioQ,"  §§  2158-2164. 

''An  act  supplementary  to  the  acts  in  relation  to  immigration/' 
approved  March  3, 1875, 18  Stat.  477,  c.  141. 

"An  act  to  regulate  Immigration/'  approved  August  3,  1882,  22 
Stat.  214,  c.  376. 

''An  act  to  prohibit  the  importation  and  migration  of  fordgners  and 
aliens  under  contract  or  agreement  to  perform  labor  in  the  United 
States,  its  Territories,  and  the  District  it  Columbia,''  approved  Feb- 
ruary 26, 1885,  23  Stat.  332,  c.  164. 

"An  act  to  amend  an  act  to  prohibit  the  importation  and  immigra- 
tion of  foreignerB  and  aliens  under  contract  or  agreement  to  perform 
labor  in  theUnited  States,  its  Territories,  and  the  District  of  Columbia," 
approved  February  23, 1887,  24  Stat.  414,  c.  220. 

"An  act  making  appropriations  to  supply  deficiencies,"  etc.,  ap- 
proved October  19,  1888,  containing  clauses  amending  acts  of  Feb- 
ruary 26, 1885,  and  of  February  23, 1887, 25  Stat.  565, 566, 567,  c.  1210. 

"An  act  in  amendment  to  the  various  acts  relative  to  immigration 
and  the  importation  of  aliens  under  contract  or  agreement  to  perform 
labor,"  approved  March  3, 1891, 26  Stat.  1084,  c.  551. 

"An  act  to  facilitate  the  enforcement  of  the  immigration  and  con- 
tiBCtJabor  laws  of  the  United  States,"  approved  March  3,  1893,  27 
Stat.  569, 6. 206. 
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In  a  number  of  cases  in  the  Federal  District  and  Circuit 
Courts,  it  was  held  that  the  provisions  of  the  act  of 
March  3,  1891,  and  the  acts  that  preceded  it,  relating  to 
the  exclusion  and  deportation  of  persons  arriving  in  the 
United  States  from  fore^  countries,  were  confined  in 
their  operation  to  ''alien  immigrants '';  and  that  this  term 
did  not  include  aliens  previously  resident  in  this  country, 
who  had  temporarily  departed  with  the  intention  of  re- 
turning. In  re  Pamara  (1892),  51  Fed.  Rep.  275;  In  re 
MartoreUi  (1894),  63  Fed.  Rep.  437;  In  re  Maiola  (1895), 
67  Fed.  Rep.  114;  In  re  Ota  (1899),  96  Fed.  Rep.  487. 
The  same  view  was  expressed  by  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  in  MoffiU  v.  United  States 
(1904),  128  Fed.  Rep.  375. 

Upon  the  reasoning  and  authority  of  these  cases,  a 
similar  construction  was  given  to  the  act  of  1903  in  United 
Stales  V.  AuUman  Co.  (1906),  143  Fed.  Rep;  922  (affirmed 
by  the  Circuit  Court  of  Appeals,  148  Fed.  Rep.  1022),  the 
attention  of  the  comli  apparently  not  having  been  directed 
to  the  question  whether  any  significant  change  had  been 
made  in  the  law  by  the  revision  of  1903. 

But  in  Taylor  y.  United  States  (1907),  152  Fed.  Rep.  1, 
which  was  a  review  by  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit  of  a  judgment  of  conviction  upon  an 
indictment  for  a  misdemeanor  for  permitting  an  alien 
sailor  to  land  in  New  York,  contrary  to  §  18  of  the  act  of 

"An  act  making  appropriations  for  sundry  civil  expenses,"  etc., 
approved  August  18,  18d4,  containing  clauses  amending  inmugration 
laws,  28  Stat.  372,  390,  391,  c.  301. 

"An  act  to  regulate  the  immigration  of  aliens  into  the  United  States," 
approved  March  3, 1903, 32  Stat.  1213,  c.  1012. 

"An  act  to  regulate  the  immigration  of  aliens  into  the  United 
States,"  approved  February  20, 1907, 34  Stat.  898,  c.  1134. 

"An  act  to  amend  an  act  entitled  'An  act  to  regulate  the  immigra- 
tion of  aliens  into  the  United  States,'  approved  February  tufentieth, 
nineteen  hundred  and  seven,"  approved  March  26, 1910, 36  Stat.  263, 
c.  128. 
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1903,  which  made  it  the  duty  of  the  owners,  officers,  and 
agents  of  any  vessel  bringing  an  alien  to  the  United  States 
to  adopt  due  precautions  to  prevent  the  landing  of  any 
such  alien,  etc.,  the  court  reviewed  the  changes  made  by 
Congress  in  the.  revision  of  1903,  '^ following  decisions  of 
the  courts  which  tended  to  relax  the  provisions  of  earlier 
acts,''  and,  finding  that  §  18  of  the  act  of  1903  substan- 
tially reSnacted  a  part  of  §  8  of  the  act  of  1891,  employing 
the  term  ''alien"  in  the  place  of  the  term  ''alien  immi- 
grant,'' and  that  similar  changes  were  made  in  other  parts 
of  the  act,  came  to  the  conclusion  that  the  change  evinced 
an  intent  of  Congress  to  use  the  word  ''alien"  in  its  ordi- 
nary and  unqualified  meaning.  This  decision  was  reviewed 
in  titiis  court,  and  the  judgment  was  reversed,  but  up<m  the 
ground  (207  U.  S.  120, 124)  that  §  18  did  not  apply  to  the 
ordinary  case  of  a  sailor  deserting  while  on  shore  leave. 

Shortiy  after  the  decision  of  the  Circuit  Court  of  Appeals 
in  the  Tayhr  Case,  the  Circuit  Court  of  Appeals  for  the 
Third  Circuit,  in  Rodgera  v.  United  States,  ex  rd.  Bucks- 
baum  (1907),  152  Fed.  Bep.  346,  held  that  the  provision  of 
§  2  of  the  act  of  1903,  enimierating  the  classes  of  aliens 
to  be  excluded  from  admission  into  the  United  States,  and 
amonggt  them  ''persons  afflicted  with  a  loathsome  or  with 
a  dangerous  contagious  disease,"  and  the  provision,  of 
§  19,  for  the  deportation  of  "aliens  brought  into  this  coun- 
try in  violation  of  law,"  could  not  be  construed  so  as  to 
extend  to  aliens  domiciled  in  this  country;  affirming  In  re 
Buchdmm,  141  Fed.  Rep.  221.  In  United  States  v. 
NakasMma  (1908),  160  Fed.  Rep.  842,  the  Circuit  Court 
.of  Appeals  for  the  Ninth  Circuit  adopted  the  same  view 
of  the  act  of  1903  expressed  in  the  Avltman  and  Buchshaum 
cases,  rejecting  that  adopted  by  the  Court  of  Appeals  in 
Taylor  v.  United  States. 

On  the  other  hand,  the  latter  decision  has  been  followed 
in  a  number  of  cases  arising  under  the  act  of  1907,  which 
in  this,  respect  does  not  materially  differ  from  the  act  of 
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1903.  Ex  parte  Petlersan  (1908),  166  Fed.  Rep.  636; 
United  StcOes  v.  Hook  (1908),  166  Fed.  Rep.  1007;  United 
Statea  v.  ViOet  (1909),  173  Fed.  Rep.  500;  Ex  parte  Hoff- 
man (1910),  179  Fed.  Rep.  839  (being  the  case  now  under 
review);  Sibray  v.  United  States  (1911),  186  Fed.  Rep. 
401;  United  States  v.  WiUiams  (1911),  186  Fed.  Rep.  364; 
United  States  v.  Sprung  (1910),  187  Fed.  Rep.  903;  Frick 
V.  Lewis  (1912),  195  Fed.  Rep.  693;  Siniscalchi  v.  Thomas 
(1912)j  195  Fed.  Rep.  701.  Contra,  Re4fem  v.  Halpert 
(1911),  186  Fed.  Rep.  150;  and  see  United  States  v. 
Rodgers  (1911),  191  Fed.  Rep.  970. 

The  authority  of  Congress  over  the  general  subject* 
matter  is  plenary;  it  may  exclude  aliens  altogether,  or 
prescribe  the  terms  and  conditions  upon  which  they  may 
come  into  or  remain  in  this  coimtry.  Chinese  Exdusion 
Case,  130  U.  S.  681, 603;  Nishimura  Ekiu  v.  United  States, 
142  U.  8.  661,  669;  Fang  Yve  Ting  v.  United  States,  149 
U.  S.  698,  713:  Lem  Moon  Sing  v.  United  States,  168  U.  S. 
638,  647. 

The  question,  therefore,  is  not  the  power  of  Congress, 
but  its  intent  and  piupose  as  expressed  in  legislation.  The 
cases  that  have  held  the  immigration  acts  not  to  apply  to 
domiciled  aliens  returning  after  a  temporary  absence  have 
been  rested  in  part  upo!n  the  use  of  the  term  '^immigra- 
tion'' in  the  titles  of  the  respective  acts,  and  in  part  upon 
the  employment  of  that  or  similar  terms  in  the  enacting 
clauses. 

As  authority  for  a  liberal  interpretation  of  the  acts,  two 
decisions  of  this  court  have  at  times  been  referred  to, 
which  have,  however,  little,  if  any,  present  pertinency. 
Holy  Trinity  Church  v.  United  States,  143  U.  S.  467,  held 
that  the  Contract-labor  Law  of  February  26,  1886  (23 
Stat.  332,  c.  164),  did  not  forbid  a  contract  for  employing 
a  clergyman.  The  «ct  was  construed  according  to  its 
spirit  rather  than  its  letter,  and  in  view  of  its  title,  the 
evil  intended  to  be  remedied,  the  circumstances  surroimd- 
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ing  the  appeal  to  Ck>ngress  for  legislation,  and  the  reports 
of  committees  in  each  House,  it  was  held  to  be  the  legis* 
lative  purpose  simply  to  stay  the  influx  of  cheap  unskilled 
labor.  Since  this  decision,  an  express  exception  has  been 
made  of  '' ministers  of  any  religious  denomination.''  In 
LauOwBewv.  United  States,  144  U.  S.  47,  this  court  held 
that  the  provision  of  the  Chinese  Restriction  Act  of 
May  6,  1882  (22  Stat.  58,  c.  126,  §  6)  as  amended  by  act 
of  July  5,  1884  (23  Stat.  115,  c.  220),  requiring  every 
Chinese  merchant  coming  into  this  country  to  procure 
and  produce  a  certificate  from  the  Chinese  Government, 
did  not  apply  to  Chinese  merchants  already  domiciled  in 
the  United  States,  who,  having  left  this  country  for  some 
temporary  purpose,  sought  to  reenter  it  upon  their  return 
to  their  homes  here.  But  this  decision  was  based  in  part 
upon  the  language  of  the  particular  statute  and  in  part 
upon  the  fact  that  our  treaty  with  China  gave  to  Chinese 
merchants  domiciled  in  the  United  States  the  right  of 
egress  and  ingress,  and  the  other  rights,  privil^es,  and 
immunities  enjoyed  in  this  country  by  the  citizens  or  sub- 
jects of  the  most  favored  nation. 

The  legislative  history  of  the  act  of  1903  demonstrates 
that  the  elimination  of  the  word  ^'immigrant"  and  other 
equivalent  qualifying  phrases  was  done  deliberately.  The 
bill  originated  in  the  House  of  Representatives,  where 
the  Committee  Report  declared  that  its  general  purpose 
was  ''to  bring  togeth^  in  one  act  scattered  legislation 
heretofore  enacted  in  regard  to  the  immigration  of  aliens 
into  the  United  States  ...  to  amend  such  portions 
thereof  as  have  been  foimd,  either  as  the  reBult  of  expe- 
rience in  administering  the  law  or  of  judicial  decision,  to 
be  inadequate  to  accomplish  the  piupose  plainly  intended 
thereby;  and  to  add  thereto  such  further  provisions  as 
seemed  to  be  demanded  by  the  consensus  of  enli^tened 
public  opinion."  H.  Rept.  982,  57th  Cong.,  Ist  Sess. 
The  report  of  the  Senate  Committee  likewise  explained 
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the  bill  as  being  in  the  main  a  reenactment  of  exiBting  laws 
on  the  subject  of  immigration^  stating — ^''The  necessity 
for  such  reenactment  is  due  in  part  to  the  fact  that,  as  a  re- 
wU  of  judicial  dedsiana,  as  well  as  of  administrative  ex- 
perience, the  efficiency  of  such  laws  to  accomplish  the 
evident  purpose  of  their  enactment  has  been  shown  to  be 
materially  less  than  appeared  to  be  the  case  at  the  time  of 
such  enactment,  and  therefore  a  new  expression  of  the 
legislative  will  upon  the  subject  of  immigration  has  be- 
come desirable."  The  Senate  inserted  the  word  ''immi- 
grant" in  one  place,  but  it  was  eliminated  in  conference. 
S;  Rept.  2119,  67th  Cong.,  1st  Sess.;  S.  Doc.  62,  57th 
Cong.,  2d  Sess.  Cong.  Record,  Vol.  36,  p.  2949,  57th 
Cong.,  2d  Sess. 

Counsel  for  petitioner  cites  the  debates  in  Congress  as 
indicating  that  the  act  was  not  understood  to  refer  to 
any  oth^  than  immigrants.  But  the  unreliability  of  such 
debates  as  a  source  from  which  to  discover  the  meaning  of 
the  language  employed  in  an  act  of  Congress  has  been 
frequently  pointed  out  {United  States  v.  Trana-^Missauri 
Freight  Aas'n,  166  tJ.  S.  290,  318,  and  cases  cited),  and 
we  are  not  disposed  to  go  beyond  the  reports  of  the  com- 
mittees. Holy  Trinity  Church  v.  United  States,  143  U.  S. 
467,  463;  Binns  v.  United  States,  194  U.  S.  486, 496;  John- 
son V.  Southern  Pacific  Co.,  196  U.  S.  1,  19. 

It  is  earnestly  insisted  that  the  omission  of  the  word 
'' immigrant''  is  of  little  consequence,  because  it  does  not 
apply  at  all  to  the  excluding  section.  It  is  said  that  the 
words  ''ahen  immigrant"  did  not  occur  in  the  acts  of 
1875, 1882, 1885,  or  1887,  and  did  not  occur  in  the  exclud- 
ing section  of  the  act  of  1891,  but  only  in  its  eighth  section 
— ^that  which  related  to  manifesting.  But  in  the  act  of 
1893,  "To  facilitate  the  enforcement,"  etc.,  each  section 
was  made  to  apply  to  "alien  immigrants."  The  force  of 
the  argument  pretty  well  disappears  when  we  recall  that  it 
was  in  spite  of  the  absence  of  the  word  "immigrant "  in  the 
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exdudiBg  clause  that  courts  had  held  that  because  the 
word  occurred  m  the  title  and  in  other  provisions  of  the 
pertinent  acts,  the  excluding  clauses  likewise  were  con- 
fined to  immigrants^  in  the  sense  of  aliens  who  had  no 
domicile  in  this  country.  Of  course,  there  were  other 
considerations;  the  extreme  hardship  in  individual  cases 
where  the  aliens  had  long  been  resident  in  this  country, 
and  the  practically  imcontrolled  authority  of  the  execu- 
tive officers  of  the  Government,  being  among  them.  But, 
whatever  considerations  may  have  combined  to  bring 
about  the  judicial  interpretation  of  the  acts  that  preceded 
the  Revision  of  1903,  the  committee  reports  already  cited 
sufficiently  show  that  the  language  of  the  new  act  was 
chosen  not  for  the  purpose  of  adopting,  but  in  order  to 
avoid,  that  interpretation. 

Upon  a  review  of  the  whole  noatter,  we  are  satisfied  that 
Congress,  in  the  act  of  1903,  sufficiently  expressed,  and 
in  the  act  of  1907  reiterated,  the  purpose  of  applying  its 
prohibition  against  the  admission  of  aliens,  and  its  man- 
date for  their  deportation,  to  all  aliens  whose  history,  con- 
dition or  characteristics  brought  them  within  the  de- 
scriptive clauses,  irreq>ective  of  any  qualification  arising 
out  of  a  previous  residence  or  domicile  in  this  country. 

The  excluding  section  as  found  in  the  act  of  1907  con- 
tains in  its  own  language  the  clearest  answer  to  the  entire 
argument  for  the  petitioner.  It  reads  as  follows  (34  Stat. 
898,  c.  1134,  §  2): ''That  the  following  classes  of  aliens  shall 
be  excluded  from  admission  into  the  United  States:  All 
idiots,  imbeciles,  feeble-minded  persons,  epileptics,  insane 
persons,  and  persons  who  have  been  insane  within  five 
years  previous;  persons  who  have  had  two  or  more  attacks 
of  insanity  at  any  time  previously;  paupers;  persons  likely 
to  become  a  public  charge;  professional  beggars;  persons 
afflicted  with  tuberculosis  or  with  a  loathsome  or  danger- 
ous contagious  disease;  persons  not  comprehended  within 
any  of  the  foregoing  excluded  classes  who  are  found  to  be 
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and  are  certified  by  the  ftxamining  surgeon  as  being  men- 
tally or  physically  defective,  such  mental  or  physical 
defect  being  of  a  nature  which  may  affect  the  ability  of 
such  alien  to  earn  a  living;  persons  who  have  been  con- 
victed of  or  admit  having  committed  a  felony  or  other 
crime  or  misdemeanor  involving  moral  turpitude;  polyg- 
amists,  or  persons  who  admit  their  belief  in  the  practice 
of  polygamy,  anarchists,  or  persons  who  believe  in  or 
advocate  the  overthrow  by  force  or  violence  of  the  Gov- 
ernment of  the  United  States,  or  of  all  government,  or  of 
all  forms  of  law,  or. the  assassination  of  public  officials; 
prostitutes,  or  women  or  girls  coming  into  the  United 
States  for  the  purpose  of  prostitution  or  for  any  other  im- 
moral purpose;  persons  who  procure  or  attempt  to  bring 
in  prostitutes  or  women  or  girls  for  the  purpose  of  prosti- 
tution or  for  any  other  immoral  purpose;  persons  herein- 
after called  contract  laborers,  who  have  been  induced  or 
solicited  to  migrate  to  this  country  by  offers  or  promises 
of  employment  or  in  consequence  of  agreements,  oral, 
written  or  printed,  express  or  implied,  to  perform  labor 
in  this  coimtry  of  any  kind,  skilled  or  unskilled; "  etc.,  etc. 
None  of  these  excluded  classes  (with  the  possible  excep- 
tion of  contract  laborers,  whose  exclusion  depends  upon 
somewhat  different  considerations)  would  be  any  less  un- 
desirable if  previously  domiciled  in  the  United  States. 
And  besides,  the  section  contains  its  o^  specific  provisos 
and  limitations,  and  these,  on  familiar  principles,  strongly 
tend  to  negative  any  other  and  implied  exception. 

There  remains,  therefore,  only  the  use  of  the  word 
'^immigration''  in  the  title  of  the  act  to  furnish  support 
for  petitioner's  contention.  But  it  is  only  in  a  doubtful 
case  that  the  title  of  an  act  can  control  the  meaning  of 
the  enacting  clauses,  and  there  is  no  such  doubt  here. 
United  States  v.  Fisher,  2  Granch,  358,  386;  Holy  Trinity 
Church  V.  United  States,  143  U.  S.  457, 462;  Coasaw  Mining 
Co.  V.  South  CaroUna,  144  U.  S.  560,  563;  Patterson  v. 
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Bark  Eudara,  190  U.  S.  169,  173;  ComeU  v.  Coyne,  192 
U.  S.  418, 430. 

It  was  not  intended,  in  the  opinion  of  this  court  in 
Taylor  v.  Unitei  States,  207  IT.  S.  120,  126,  to  mtimate 
an  opinion  with  respect  to  the  construction  of  §  18  of  the 
act  of  1903  that  is  inconsistent  with  the  result  now 
reached.  There  the  Circuit  Court  of  Appeals  (one  judge 
dissenting)  had  construed  that  section  as  excluding  even 
the  ordinary  sailor,  if  an  alien;  basing  this  construction 
upon  the  changes  wrought  by  Congress  in  the  nevision  of 
1903.  This  court,  speaking  by  Mr.  Justice  Holmes,  said: 
"A  reason  for  the  construction  adopted  below  was  found 
in  the  omission  of  the  word  'immigrant'  which  had 
followed  'alien'  in  the  earlier  acts.  No  doubt  that  may 
have  been  intended  to  widen  the  reach  of  the  statute, 
but  we  see  no  reason  to  suppose  that  the  omission  meant 
to  do  more  than  to  avoid  the  suggestion  that  no  one  w^ 
within  the  act  who  did  not  come  here  with  intent  to 
remain.  It  is  not  necessary  to  regard  the  change  as  a 
mere  abbreviation,  although  the  title  of  the  statute  is 
'An  act  to  regulate  the  immigration  oi  aliens  into  the 
United  States.'''  Of  course,  this  language  was  employed 
with  reference  to  the  facts  of  that  case,  and  was  not  in- 
tended to  negative  a  purpose  on  the  part  of  Congress  to 
bring  within  the  reach  of  the  statute  aliens  who  had  pre- 
viously resided  in  this  country.  In  that  case  there  was 
no  element  of  previous  residence. 

Judgment  affirmed. 
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ABIZONA. 

No.  68.    Submitted  November  13,  1913.— Dedded  January  5,  1914. 

On  an  appeal  from  the  territorial  court  this  court  cannot  consider 
errors,  not  fundamental  in  character,  which  might  have  been,  but 
were  not,  brought  under  review  in  the  appellate  court  below. 

Where  the  local  practice  of  the  Territory  requires  specific  assigpments 
ef  error  and  treats  all  others  as  waived,  and  the  transcript  filed  here 
does  not  contain  the  assignment  of  errors  below,  this  court  confines 
itself  to  errors  mentioned  in  the  opinion  of  the  appellate  court  below. 

Whether  an  accident  did  or  did  not  occur  in  a  manner  theoretically 
impossible  according  to  expert  opinions  of  defendant's  witnesses,  is 

•  properly  submitted  to  the  jury  if  there  is  evidence  to  sustain  the 
plaintiff's  contention,  and  if  the  court  cannot  hold  as  a  conclusion 
of  law  that  the  accident  could  not  possibly  have  occurred  in  that 
manner. 

One  employed  for  only  a  few  days,  and  whose  duties  did  not  include  in- 
spection of  the  equipment  or  care  respecting  its  condition,  hMf  not 
chargeable  as  matter  of  law  with  assumption  of  risk  on  the  ground  of 
presumed  knowledge  of  a  defect  in  the  condition  of  the  equipment, 
there  being  no  direct  evidence  that  he  knew  of  it. 

Where  the  fact  is  in  dispute  as  to  whether  a  defect  in  a  machine  is  such 
as  to  render  its  use  dangerous,  it  cannot  be  properly  held  as  matter 
of  law  that  the  risk  is  obvious  even  to  one  who  knew  of  the  defect. 

An  employ^  assumes  the  risk  of  dangers  normally  incident  to  the  occu- 

.  pation  in  which  he  voluntarily  engages,  so  far  as  they  are  not  at- 
tributable to  the  employer's  negligence;  but  the  employ^  has  a  right 
to  assume  that  his  employer  has  exercised  proper  care  with  respect 
to  providing  safe  appliances  for  the  work,  and  is  not  to  be  treated  as 
MHiiming  the  risk  arising  from  a  defect  that  is  attributable  to  the 
employer's  negligence,  until  the  employ6  becomes  aware  of  such  de- 
fect, or  unless  it  is  so  plainly  observable  that  he  may  be  presumed  to 
have  known  of  it. 

In  order  to  charge  an  employ6  with  the  assimiption  of  a  risk  attributable 
to  a  defect  due  to  the  employer's  negligence  it  must  appear  not  only 
that  he  knew  (or  is  presumed  to  have  known)  of  the  defect,  but  that 
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he  knew  it  endangered  his  safety;  or  else  such  danger  must  have  been 
so  obvious  that  an  ordinarily  prudent  person  under  the  circumstances 
would  have  appreciated  it. 

Questions  of  admissibility  of  evidence  are  for  the  determination  of  the 
trial  court,  whether  its  admission  depends  upon  matter  of  law  or  ctf 
fact,  and  the  finding  upon  such  a  question  is  not  subject  to  reversal 
on  appeal  or  error  if  fairly  supported  by  the  evidence;  and  so  hdd  as 
to  the  exclusion  of  evidence  dOfered  by  defendant  to  prove  remarks 
made  by  a  third  person  in  presence  of  the  plaintiff  before  the  injury 
as  to  defects  in  the  appliance  used  by  him. 

The  territorial  appellate  court  having  held  that  while  in  case  of  an 
excessive  verdict  for  unliquidated  damages  tainted  with  passion  or 
preju(Uce  a  new  trial  should  be  granted  and  the  verdict  not  simply 
reduced,  the  trial  judge  is  in  the  better  position  to  judge  if  the  ver- 
dict is  merely  excesave  and  should  be  allowed  to  stand  if  voluntarily 
reduced  by  the  plaintiff  to  a  reasonable  amount,  this  court  sees  no 
reason  for  disturbing  that  decision,  there  being  no  constitutional 
obstacle  to  the  practice. 

13  Arizona,  270,  affirmed. 

The  facts,  which  involve  the  validity  of  a  verdict  and 
judgment  for  damages  for  personal  injuries  obtained  in 
the  territorial  courts,  are  stated  in  the  opinion. 

Mr.  Eugene  S.  Ives  for  plaintiffs  in  error: 

In  order  to  justify  the  court  in  sending  case  to  the  jury 
the  evidence  must  clearly  tend  to  sustain  a  verdict  for 
plaintiff.  Root  v.  Fay,  5  Arizona,  19;  Randall  v.  JR.  JR.  Co.y 
109  U.  S.  478;  Richardson  v.  Powers,  11  Arizona,  31. 

Where  facts  proved  are  equally  consistent  with  the  ab- 
sence of  negligence  as  of  its  existence,  the  question  should 
not  be  submitted  to  the  jury.  McFadden  v.  Campbell,  34 
N.  Y.  Supp.  136;  Bavlec  v.  Railroad  Co.,  69  N.  Y.  356- 

If  the  injury  may  have  resulted  from  one  of  two  causes 
for  only  one  of  which  the  d^endant  is  liable,  plaintiff 
must  show  with  reasonable  certainty  that  the  cause  for 
which  the  defendant  is  liable  produced  the  result.  Warner 
V.  R.  R.  Co.,  178  Missouri,  at  p.  134;  Pierce  v.  Kile,  80 
Fed.  Rep.  865;  EUison  v.  Truesdaie,  49  Minnesota,  240. 
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A  verdict  based  on  conjecture  will  not  be  permitted. 
Wheelan  v.  EaUway  Co.,  86  Iowa,  167;  B.  &  0.  R.  R.  v. 
State,  71  Maryland,  699;  Cumberland  &  P.  R.  Co.  v.  State, 
73  Alaryland,  74. 

An  expert  witness  in  testifying  as  to  the  condition  of  the 
velocipede  which  caused  the  accident  must  state  specific 
facts  and  not  his  conclusion  that  its  condition  was  very 
bad.    McMahon  v.  Dvbuque,  107  Iowa,  62. 

In  cross-examination  of  an  expert  witness  it  is  proper 
to  ask  the  witness  if  other  causes  may  not  have  produced 
the  result.  6  Ency.  of  Evi.  632;  Schlenker  v.  State,  9 
Nebraska,  241. 

An  answer  to  a  question  to  which  the  opposing  tounsel 
objected,  cannot  be  stricken  out  upon  motion  of  the  party 
who  propounded  it.    Hogan  v.  Shuart,  11  Montana,  498. 

Evidence  offered  by  the  defendant  as  to  a  conversation 
which  the  plaintiff  might  have  heard  is  admissible,  and 
it  is  for  the  jury  to  determine  whether  the  plaintiff  actually 
overheard  such  conversation.  Bush  v.  McCarty,  127 
Georgia,  308;  Berry  v.  House,  1  Tex.  Civ.  App.  662;  Wright 
V.  StewaH,  130  Fed.  Rep.  906;  1  Wigmore  on  Ev.,  §  261. 

The  court  may  call  and  examine  a  witness  who  has  not 
been  called  by  the  parties.    8  Ency.  PL  &  Pr.  72. 

The  fact  that  evidence  is  cumulative  is  no  reason  for 
excluding  it.  3  Ency.  Ev.  929  and  note  39;  Barhyte  v. 
Summers,  68  Michigan,  34;  S.  Danmlle  v.  Jacobs,  42  III. 
App.  633. 

Where  the  servant  had  the  opportunity  to  know  or  in 
the  exercise  of  reasonable  or  ordinary  care  should  have 
known  the  risks  to  which  he  is  exposed  in  the  course  of  his 
employment,  he  will  be  held  to  have  assumed  them.  26 
Cyc.  1196,  n.  99;  26  Cyc.  1204,  n.  17;  Thomas  v.  Mo.  Pac. 
Ry.  Co.,  109  Missouri,  187;  Thompson  on  Negligence, 
1008;  H.  &  T.  C.  R.  Co.  v.  Fowler,  66  Texas,  46;  Larson  v. 
R.  R.  Co.,  43  Minnesota,  423;  Ragon  v.  Ry.  Co.,  97  Mich- 
igan, 265;  Perigo  v.  Ry.  Co.,  52  Iowa,  276;  EmnsviUe  Ry. 
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Co.  V.  Henderson,  134  Lidiana,  636;  LirUon  Coal  Co.  v. 
PareonSj  15  Lid.  App.  69. 

Mr.  Edward  H.  Thomas  for  defendant  in  error. 

Mr.  Jttsticb  Pn*NEY  delivered  the  opinion  of  the  court. 

This  is  a  review  of  a  judgment  of  the  Supreme  Court  of 
Arizona,  rendered  prior  to  Statehood,  aflSrming  the  judg- 
ment of  one  of  the  territorial  district  courts,  in  an  action 
brought  by  Hall  against  the  Railway  Company  to  recover 
damages  for  personal  injuries.  Hall  was  in  the  employ 
of  the  Company  as  chaimnan,  and  on  April  23, 1907,  was 
engaged,  with  another  employ^  named  Ryan,  in  measur- 
ing distances  for  locating  mile-posts  along  the  line  of  its 
railway.  For  purposes  of  transportation  they  used  a 
three-wheeled  gasoline  car  or  'Velocipede''  furnished  by 
the  Company.  This  car  had  two  wheels  on  the  right-hand 
side,  over  which  were  the  engine,  a  seat  for  the  use  of  the 
operator,  and  a  seat  in  front  for  another  person;  the  third 
wheel — or  "pony  wheel,"  as  it  was  called — ^was  a  small 
wheel  on  the  left-hand  side  nearly  opposite  the  front  wheel 
on  the  right-hand  side,  and  fastened  to  the  machine  by  a 
bar  extending  across.  The  wheels,  like  the  ordinary  car 
wheel,  had  inside  flanges  designed  to  keep  the  treads  of 
the  wheels  upon  the  tracks.  On  the  day  mentioned,  Hall 
and  Ryan  ware  upon  this  car  traveling  upon  the  line  of 
railway,  Ryan  operating  the  machine  and  Hall  sitting 
in  front.  While  running  at  a  speed  of  from  eight  to  twelve 
miles  an  hour  the  car  suddenly  left  the  track,  going  to  the 
left,  the  side  on  which  the  "pony  whed''  was  located. 
Hall  was  thrown  in  front  and  run  over,  sustaining  severe 
injtuies.  The  ground  relied  upon  to  support  a  recovery 
of  damages  from  the  employer  was  that  the  flange  upon 
the  third  wheel  was  worn  and  cracked  in  a  manner  that 
rendered  its  use  dangerous;  that  the  defect  was  of  such  a 
VOL.  ccxxxii— 7 
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character  that  it  would  have  been  discovered  in  the  course 
of  reasonable  inspection;  and  that  by  reason  of  this  defect 
the  machine  left  the  track.  The  company  denied  negli- 
gence on  its  party  set  up  contributory  negligence,  and 
averred  that  Hall  knew  or  had  opportimity  to  know  the 
condition  of  the  car,  and  that  he  assumed  the  risk  of  injury 
resulting  from  the  alleged  defect.  Upon  the  trial  the  jury 
returned  a  verdict  in  his  favor  for  $10,000.  The  Company 
moved  for  a  new  trial,  and,  pending  this  motion,  Hall 
voluntarily  remitted  S5,000  from  the  amoimt  of  the  ver- 
dict. Thereafter  the  trial  court  denied  the  motion,  and 
entered  judgment  in  Hall's  favor  for  $5,000  and  costs. 
From  this  judgment  and  from  the  order  denying  the  mo- 
tion for  new  trial  the  Company  appealed  to  the  territorial 
Supreme  Court,  which  affirmed  the  judgment,  as  already 
stated.    13  Arizona,  270. 

This  writ  of  error  is  sued  out  by  the  Railway  Company 
and  the  sureties  upon  the  supersedeas  bond  that  was  given 
for  the  purposes  of  the  appeal  to  the  territorial  Supreme 
Court.  A  reversal  of  the  judgment  is  sought  because  of 
alleged  trial  errors. 

At  the  outset  we  lay  aside  certain  assignments  of  error 
filed  in  this  court  that  are  designed  to  raise  various  ques- 
tions which  do  not  appear,  from  anything  in  the  record 
before  us,  to  have  been  presented  to  the  territorial  Su- 
preme Court  for  its  consideration.  It  is  inadmissible  for 
this  court  to  consider  errors,  not  fundamental  in  their 
character,  which  might  have  been  but  were  not  brought 
under  review  in  the  appellate  court  below;  for  it  is  that 
court's  judgment  which  is  alone  subject  to  our  review. 
The  impropriety  of  allowing  a  party,  conceiving  himself 
to  have  suffered  from  an  erroneous  ruling  of  a  trial  court 
in  a  matter  not  jurisdictional,  nor  essential  to  the  founda- 
tion of  the  action,  but  involving  a  mere  noatter  of  proce- 
dure, to  invoke  the  judgment  of  this  court  thereon, 
without  availing  himself  of  the  opportunity  for  a  review 
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thereof  in  the  appropriate  appellate  court  of  the  Territory, 
has  been  repeatedly  pointed  out.  Montana  Railway  Co. 
V.  Warren,  137  U.  S.  348,  351;  San  Pedro  &  Canon  Del 
Agua  Co.  v.  United  States,  146  U.  S.  120,  136;  Jordan 
Mining  Co.  v.  SoeUtS  dee  Mines,  164  U.  S.  261,  264. 

The  local  practice  required  specific  assignments  of  error, 
and  treated  errors  not  thus  assigned  as  being  waived. 
Arizona  Rev.  Stat.  1901,  pars.  1523  and  1586;  Supreme 
Court  Rules  3  and  6;  4  Arizona,  ix  and  xi;  35  Pac.  Rep. 
vi  and  vii;  Daggs  v.  Phoenix  Naff  I  Bank,  5  Arizona,  409, 
415;  County  of  Santa  Cruz  v.  Barnes,  9  Arizona,  42,  49; 
Bail  V.  Hartman,  9  Arizona,  321,  327.  The  transcript 
filed  here  does  not  contain  the  assignments  of  error  below, 
so  that  there  is  nothing  to  show  what  errors  were  assigned 
or  relied  upon  in  the  territorial  Supreme  Court,  except 
as  they  receive  particular  mention  in  its  opinion.  Con- . 
fizung  our  attention  to  these,  the  questions  presented  are 
the  following: 

First,  it  is  contended  that  the  trial  court  ought  to  have 
mstructed  the  jury  to  retiun  a  verdict  in  favor  of  the  de- 
fendant, and  this  upon  the  ground  that  there  was  no  evi- 
dence to  sustain  a  recovery,  unless  it  could  be  found  in  the 
proof  of  the  defective  condition  of  the  flange  of  the 
''pony  wheel'^'  it  being  at  the  same  time  contended  to  be  a 
physical  impossibility  that  this  defect  in  the  flange  could 
have  caused  the  accident.  The  wheel  itself  was  in  evi- 
dence as  an  exhibit,  and  it  was  testified  that  the  inside  of 
the  flange,  where  it  came  next  to  the  rail,  was  irregularly 
worn;  or,  as  a  witness  put  it, — "cut  in  different  places 
so  that  it  is  very  rough,  and  it  would  have  a  tendency 
(for  a  person  to  look  at  it)  to  show  hard  and  soft  places 
in  the  wheel."  This  witness  declared  that  this  condition 
of  the  wheel  would  cause  it  to  ''bounce  and  leave  the 
track."  Another  witness  testified  that  there  were  "three 
gouged  out  places"  in  the  flange,  and  (in  effect)  that  if  one 
of  these  diould  strike  a  protruding  joint  between  rails 
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''the  sharp  edge  of  the  flange  would  mount  that  rail  and 
go  off."  It  is  insisted,  however,  that  by  the  uncon- 
troverted  testimony  the  car,  at  the  time  of  the  accident, 
was  traveling  upon  a  curve  towards  the  left,  and  was 
therefore  necessarily  impelled  by  centrifugal  force  to- 
wards the  ri^t,  so  that  the  defective  flange  was  drawn 
away  from  the  rail  and  was  performing  no  function.  The 
theory  is  that  the  centrifugal  force  must  have  kept  the 
right-hand  wheels  constantly  bearing  upon  the  inside  of 
the  outer  or  right-hand  rail,  and  that  therefore  in  the 
absence  of  some  extraneous  cause,  it  was  impossible  for 
the  car  to  be  thrown  toward  the  left.  We  are  unable  to 
say  as  a  conclusion  of  law,  that  such  a  car,  while  running 
upon  a  curve  towards  the  left,  at  a  speed  of  from  eight  to 
twelve  miles  an  hour,  and  with  interior  flanges  upon  the 
right-hand  wheeb  preventing  it  from  leaving  the  track 
on  that  side,  would  not  be  occasionally  thrown  with  a 
lurch  away  from  the  right-h^nd  rail  and  against  the 
opposite  rail,  even  were  the  car  at  the  time  traveling  upon 
a  constant  curve.  But  however  this  may  be,  there  was 
evidence  from  which  the  jiuy  might  reasonably  infer 
that  at  the  point  where  the  car  left  the  track  it  was  just 
leaving  the  curve  and  going  upon  a  tangent.  At  this  point 
it  might  naturally  be  subjected  to  a  lurch  that  would  throw 
its  weight  with  momentum  against  the  left-hand  rail  and 
thus  bring  into  operation  the  tendency  of  the  ''pony 
wheel''  to  moimt  the  rail  because  of  the  worn  condition  of 
the  mside  of  the  flange.  And,  as  already  mentioned,  the 
car  in  fact  went  off  the  track  towards  the  left.  Therefore, 
upon  this  question,  the  case  was  proparly  submitted  to 
the  jury. 

The  motion  for  direction  of  a  verdict  seems  to  have  been 
rested  upon  the  additional  ground  that  the  alleged  defect 
was  so  obvious  that  its  existence  must  hAve  been  known 
to  the  plaintiff,  and  that  he  therefore  assumed  the  risk. 
There  was  no  direct  evidence  that  he  knew  of  the  defect, 
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and  it  does  not  appear  to  have  been  a  part  of  his  duties 
to  inspect  the  machine  or  the  wheel,  or  to  look  after  their 
condition.  He  had  been  employed  for  only  three  or  four 
days  in  work  that  required  him  to  ride  upon  the  car,  and 
at  the  utmost  it  was  a  question  for  the  juiy  whether  the 
defective  condition  of  the  wheel  was  so  patent  that  he 
should  be  presumed  to  have  known  of  it.  And  then,  the 
question  whether  the  defect  was  such  as  to  render  the 
use  of  the  car  dangerous  was  in  dispute  at  the  trial;  hence, 
it  could  not  be  properly  held  that  the  risk  was  indisputably 
obvious,  even  to  one  who  knew  of  the  defect.  It  is  quite 
clear,  therefore,  that  a  verdict  could  not  properly  have 
boen  directed  in  favor  of  the  defendant  upon  the  ground 
that  the  plaintiff,  in  using  the  car,  had  assmned  an  obvious 
risk. 

There  was  a  request  for  instructions  tb  the  effect  £hat 
the  plaintiff  assumed  the  risk  of  injiuy  from  defects  which 
he  knew,  or  by  the  exercise  of  ordinary  care  in  the  dis- 
ctiarge  of  his  duties  might  have  known,  or  which  he  had 
opportunity  to  know.  These  instructions  the  court 
refused  to  ^ve,  but  charged  the  jiuy  upon  this  question 
— "The  true  test  is  not  in  the  exercise  of  ordinary  care 
to  discover  dangers,  by  the  employ^,  but  whether  the 
defect  is  known  or  plainly  observable  by  him.  An  em- 
ploy6  is  not  charged  by  law  with  the  assumption  of  a  risk 
arising  out  of  defective  appliances  provided  by  his  em- 
ployer, unless  his  employment  was  of  such  a  nature  aa 
to  bring  to  his  attention  and  cause  him  to  realize  and 
comprehend  the  dangers  incident  to.the  use  of  such  appli- 
ances." This,  we  think,  was  a  correct  instruction  under 
the  circumstances  of  the  case.  An  employ^  assumes  the 
risk  of  dangers  normally  incident  to  the  occupation  in 
which  he  voluntarily  engages,  so  far  as  these  are  not 
attributable  to  the  employer's  n^gence.  But  the  em- 
ploy6  has  a  right  to  assume  that  his  employer  has 
exercised  proper  care  with  respect  to  providing  a  safe 
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place  of  work,  and  suitable  and  safe  appliances  for  the 
work,  and  is  not  to  be  treated  as  assuming  the  risk  arising 
from  a  defect  that  is  attributable  to  the  employer's  negli- 
gence, until  the  employ^  becomes  aware  of  such  defect, 
or  imless  it  is  so  plainly  observable  that  he  may  be  pre- 
sumed to  have  known  of  it.  Moreover,  in  order  to  charge 
an  employ^  with  the  assumption  of  a  risk  attributable 
to  a  defect  due  to  the  employer's  negligence,  it  must  ap- 
pear not  only  that  he  knew  (or  is  presmned  to  have  known) 
of  the  defect,  but  that  he  knew  it  endangered  his  safety; 
or  else  such  danger  must  have  been  so  obvious  that  an 
ordinarily  prudent  person  under  the  circxmistances  would 
have  appreciated  it.  Union  Pacific  Railway  Co.  v.  O^Brien^ 
161  U.  S.  451,  457;  Texas  &  Padfijc  Railway  v.  Archibald, 
170  U.  S.  665,  671;  Choctaw,  OklaJioma  &c.  R.  R.  Co.  v. 
McDade,  191  U.  S.  64,  68;  Texas  &  Pacific  Ry.  Co.  v. 
Swearingen,  196  U.  S.  51,  62;  Bums  v.  Delaware  &  At- 
lantic Telegraph  Co.,  70  N.  J.  Law,  745,  752. 

The  next  error  alleged  is  the  refusal  of  the  trial  court 
to  permit  Ryan,  the  operator  of  the  car,  to  testify  to  a 
remark  made,  concerning  the  condition  of  the  wheel, 
on  the  day  before  the  accident.  Ryan  had  testified  that  he 
noticed  the  alleged  defect  at  the  tune  referred  to;  that  he, 
and  Hall,  and  one  Regna,  and  somebody  else,  were  present; 
that  a  conversation  was  had  in  which  Regna  made  a  re- 
mark with  respect  to  the  crack  in  the  wheel;  and  that  this 
remark  was  made  in  his  natural  tone  of  voice  while  Hall 
was  less  than  twenty  yards  away  and  within  hearing 
distance,  and  so  that  he  could  have  heard  it  if  he  had 
been  listening.  It  was  not  shown  that  Hall  made  any 
conament  upon  the  car  or  the  wheel,  or  made  any  answer 
to  Regna's  remark,  or  took  any  part  in  the  conversation. 
Plaintiff's  coimsel  objected  to  the  admission  of  the  con- 
versation on  the  ground  that  it  had  not  been  established 
that  Hall  heard  it,  and  this  objection  was  sustained. 

It  is  insisted  that  the  conversation  was  admissible  as 


Digitized  by 


Google 


GILA  VALLEY  RY.  CX).  v.  HALL.  103 

232  U.  S.  Opinion  of  the  Court. 

proving  notice  to  Hall  of  the  condition  of  the  wheel; 
and  so  it  was,  provided  it  appeared  that  he  heard  it. 
Whether  he  did  hear  it,  was  of  course  a  question  of  fact. 
PlaintifiF  in  error  contends  that  this  should  have  been 
submitted  to  the  jiuy,  with  an  instruction  that  if  they 
believed  Hall  heard  the  conversation  they  might  take 
that  into  consideration  in  determining  whether  he  knew 
the  condition  to  the  wheel  and  the  effect  of  using  it  in  that 
condition. 

We  agree  that  the  testimony  was  such  as  to  render  it  a 
matter  of  doubtful  inference  whether  Hall  heard  the  con- 
versation; but  we  think  this  question  of  fact  was  one  to 
be  determined  by  the  trial  cburt,  and  not  by  the  jury. 
Questions  of  the  admissibility  of  evidence  are  for  the 
determination  of  the  court;  and  this  is  so  whether  its  ad- 
mission depend  upon  matter  of  law  or  upon  matter  of  fact. 
And  the  finding  of  the  trial  judge  upon  such  a  preliminary 
question  of  fact  is  not  subject  to  be  reversed  on  appeal 
or  error  if  it  be  fairly  supported  by  the  evidence,  as  it  is 
in  the  case  before  us.  Bartlett  v.  Smiih^  11  M.  &  W.  483, 
485;  Doe,  dem.  Jenkins  v.  Dairies,  10  Ad.  &  EL,  N.  S.  314, 
323;  Spring  Co.  v.  Edgar,  99  U.  S.  645,  658;  SHUweU  Mfg. 
Co.  V.  Phelps,  130  U.  S.  520,  527;  Inland  &  Seaboard 
Coasting  Co.  v.  Tolson,  139  U.  S.  551,  559;  State  v.  Monich, 
74  N.  J.  Law,  622,  526;  State  v.  Tomassi,  75  N.  J.  Law, 
739,  743;  Gorton  v.  HadseU,  9  Cush.  508,  511.-  And  see 
Tayhe  v.  Riggs,  1  Pet.  591,  697. 

Finally,  it  is  insisted  that  there  was  error  in  entering 
judgment  in  favor  of  the  plaintiff  for  $5,000,  after  the 
residue  of  the  Verdict  of  $10,000  was  retnitted  pending  the 
motion  for  new  trial.  The  argument  is  that  the  voluntary 
remission  of  so  large  an  amount  by  the  plaintiff  was  an 
admission  that  the  verdict  Was  excessive;  that  an  excessive 
verdict  may  not  be  cured  by  a  remitter  where  the  amount 
of  the  damages  cannot  be  measured  by  any  fixed  standard 
or  determined  with  certainty;  that  a  verdict  so  excessive 
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is  conclusive  evidence  that  it  was  the  product  of  prejudice 
on  the  part  of  the  jury,  and  that  this  vice  goes  to  the  entire 
verdict,  and  not  merely  to  the  excess.  The  practice, 
however,  is  recognized  by  the  Civil  Code  (Ariz.  Rev.  Stat. 
1901,  pars.  1450  and  1451),  which  permit  any  party  in 
whose  favor  a  verdict  or  judgment  has  been  rendered 
to  remit  any  part  thereof,  after  which  execution  shall 
issue  for  the  balance  only  of  such  judgment.  In  Northern 
Pacific  R.  R.  Co.  v.  HerbeH,  116  U.  S.  642,  646,  an  action 
in  a  territorial  court  to  recover  damages  for  personal 
injuries  that  necessitated  the  amputation  of  a  leg,  there 
was  a  verdict  in  favor  of  the  plaintiff  for  $25,000,  a  motion 
for  a  new  trial  on  various  grounds,  among  others  that  the 
damages  were  excessive,  and  the  court  ordered  that  a 
new  trial  be  granted  unless  plaintiff  remitted  $15,000  of 
the  verdict,  and,  in  case  he  did  so,  that  the  motion  should 
be  denied.  He  remitted  the  amount,  and  judgment  was 
entered  in  his  favor  for  the  balance,  which  the  Supreme 
Court  of  the  Territory  affirmed.  This  court  held  that  the 
matt^  was  within  the  discretion  of  the  court;  and  this 
even  without  the  sanction  of  a  statute.  The  constitu- 
tional question  involved  was  reexamined  in  Arkanms 
Cattle  Co.  V.  Mann,  130  U.  S.  69,  73,  and  the  decision  in 
the  Herbert  Case  was  adhered  to,  it  being  held  that  the 
practice  under  criticism  did  not  in  any  just  sense  impair 
the  right  of  trial  by  jury. 

In  Southern  Pacific  Co.  v.  TomUnsonf  4  Arizona,  126, 
132,  and  in  Southern  Pacific  Co.  v.  FikhOt,  9  Arizona, 
128,  134,  the  general  practice  was  sustained  by  the  terri<- 
torial  Supreme  Coiui;.  In  the  former  case,  however,  it 
was  said  (4  Arizona,  132)  that  ''if  it  is  apparent  to  the 
trial  court  that  the  verdict  was  the  result  of  passion  or 
prejudice,  a  remittitur  should  not  be  allowed,  but  the  ver- 
dict should  be  set  aside.  In  passing  upon  this  question 
the  court  should  not  look  alone  to  the  amount  of  the  dam- 
ages awarded,  but  to  the  whole  case*''    In  the  FitcheU 
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CaWy  it  appearing  that  the  trial  court  was  of  the  opinion 
that  more  than  half  of  the  damages  awarded  for  the  ap- 
pellee's injm^  feelingb  were  excessive,  the  Supreme  Court 
held  that  evidently  the  verdict  was  not  the  result  of  cool 
and  dispassionate  consideration,  and  that  the  question 
of  the  proper  sum  to  be  awarded  ought  not  to  have  been 
determined  by  the  trial  court,  but  should  have  been 
submitted  to  the  determination  of  another  jury.  In  the 
present  case  (13  Arizona,  276)  the  majority  of  the  court 
declared  they  were  not  prepared  to  adhere  to  the  views 
expressed  in  thie  Fitchett  Case:  that  while  there  is  authority 
for  the  position  that  in  no  case  of  unliquidated  damages 
should  the  court  permit  a  remission  where  the  verdict  is 
excessive,  without  the  consent  of  the  defendant,  the  great 
weight  of  authority  supports  the  practice;  citing  the  de- 
cisions of  this  court  already  referred  to;  and  declaring 
that  while,  if  it  appears  that  the  verdict  is  tainted  with 
prejudice  or  passion,  and  does  not  represent  the  dispas- 
sionate judgmait  of  the  jury  upon  the  question  of  the 
right  of  the  plaintiff  to  recover,  a  new  trial  should  be 
granted,  yet  the  trial  court  is  in  a  better  position  to  de- 
termine this  than  the  appellate  court,  so  that  its  determi- 
nation should  ordinarily  be  accepted.  We  see  no  ground 
for  disturbing  this  decision. 

Judgment  €^prmed. 
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BANK  OF  ARIZONA  v.  THOMAS  HAVERTY 
COMPANY. 

EBROR   TO   TBOS    SUPREME    COURT   OF   THE    TERRITORY    OP 

ARIZONA. 

No.  87.    Submitted  December  4,  1913. — Decided  January  6,  1914. 

In  this  case  this  court  thinks  there  was  sufficient  evidence  as  to  the 
authority  of  the  agent  to  make  the  agreement  to  support  the  verdict 
against  the  principal,  and  that  the  jury  was  warranted  in  finding 
that  an  agreement  had  been  reached  before  certain  questions  re- 
served for  further  consideration  had  been  raised. 

The  evidence  tending  to  show  that  the  agreement  was  a  compromise 
between  a  mortgagee  and  a  lienor  in  view  of  doubts  that  had  arisen 
as  to  which  had  priority,  this  court  agrees  with  the  lower  courts  that 
there  was  no  guaranty  as  to  the  exact  status  of  the  lien  either  as  to 
amount  or  priority. 

Improprieties  in  remarks  of  counsel  in  addressing  the  juiy  may  be 
cured  by  the  instructions  of  the  trial  judge. 

Where  the  record  does  not  show  that  an  objection  was  raised  upon  the 
appeal  to  the  territorial  Supreme  Court  it  cannot  be  considered  by 
this  court.   Gila  Valley  Ry.  v.  HaUj  ante,  p.  94. 

13  Arizona,  418,  affirmed. 

The  facts,  which  involve  the  validity  of  a  verdict  and 
judgment  for  damages  for  breach  of  contract  obtained  in 
the  territorial  courts,  are  stated  in  the  opinion. 

Mr.  WdUer  Bennett  for  plaintiff  in  error: 

Demurrer  to  complaint  should  have  been  sustained;  the 
agency  of  attorneys  at  law  to  bargain  to  buy  claim  was 
not  proved;  the  terms  of  transfer  were  not  a^^eed  upon. 

There  was  misconduct  of  counsel  in  argument  to  jury. 

The  alleged  agreement  violates  the  Statute  of  Frauds. 

Admitting  declaration  of  alleged  agents  to  establish 
agency  was  error. 
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The  questions  to  and  answers  by  attorney  at  law  was 
in  violation  of  rule  of  privilege.  See  Boyle  v.  SmiOvman 
(Pa.),  23  Atl.  Rep.  398;  Chicago  &c.  v.  Judge,  135  111.  App. 
377;  Dow  v.  Town  Ac.  (N.  H.),  44  Atl.  Rep.  489;  Foss  v. 
Smith  (Vt.),  65  Atl.  Rep.  553;  McKenna  v.  McKenna,  118 
111.  App.  240;  Parlin  v.  Orendorff  Co.,  137  HI.  App.  454; 
Wicks  V.  Wheeler,  139  HI.  App.  412. 

Mr.  A.  B.  Browne,  Mr.  Alexander  Britton,  Mr.  Evans 
Broume,  Mr.  J.  L.  B.  Alexander  and  Mr.  George  D.  Christy 
for  defendant  in  error. 

Mb.  Justice  PrrNET  delivered  the  opinion  of  the 
court. 

The  Thomas  Haverty  Company,  defendant  in  error, 
sued  the  Bank  of  Arizona  in  a  District  Court  of  the  Terri- 
tory of  Arizona  to  recover  $9,313.90  upon  a  special  agree- 
ment set  out  in  the  complaint  substantially  as  follows: 
That  in  February,  1908,  the  company  had  a  claim  against 
one  John  Noble  for  $14,306,  for  materials  furnished  and 
work  done  in  the  construction  of  the  Noble  Building,  in 
Phoenix,  Arizona;  that  the  company  had  taken  the  neces- 
sary steps,  under  the  provisions  of  the  mechanics'  lien 
statutes,  to  fibc  a  lien  upon  the  building  and  the  lands  on 
which  it  stood;  that  in  March,  1908,  the  company  insti- 
tuted a  suit  to  enforce  the  lien  and  the  payment  of  the 
claim;  that  Noble,  one  Hugo  Richards,  and  others,  were 
joined  as  defendants  in  that  action;  that  Richards  at  the 
time  held  a  mortgage  upon  the  premises,  which  had  been 
given  to  him  for  the  use  and  benefit  of  the  Bank  of  Arizona, 
the  Bank  being  the  real  party  in  interest;  that  while  the 
action  was  pending,  and  on  or  about  November  30,  1908, 
it  was  agreed  between  the  Bank  and  the  Haverty  Com- 
pany that  if  the  Company  would  prosecute  its  suit  to 
judgment  the  Bank  would  buy  its  demand  and  claim  of 
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lien  and  pay  the  Company  for  it  the  sum  of  19,313.90 
upon  assignment  of  the  judgment  to  the  Bank;  the  sum 
just  mentioned  being  the  amoimt  clauned  by  the  Company 
($14,306)  less  the  simi  of  $4,992.10,  which  was  the  value 
of  two  boilers  and  a  certain  heating  apparatus  and  certain 
tools,  furnished  by  the  Haverty  Company  and  used  in 
the  construction  of  the  building,  and  for  which  the  Com- 
pany claimed  a  lien;  which  boilers,  heating  apparatus  and 
tools  the  Company  was  to  be  at  liberty  to  remove  from 
the  building  if  this  could  be  done  without  injury  thereto; 
that  thereupon  the  Company  agreed  to  sell  to  the  Bank 
its  demand  against  Noble  and  its  claim  for  a  lien  upon  the 
premises,  and  agreed  to  prosecute  the  action  thereon  to 
judgment,  and  to  assign  the  judgment  to  the  Bank;  that 
the  Company  proceeded  with  its  action,  and  recovered 
therein  a  judgment  for  $12,429.22,  with  a  foreclosure  of 
its  lien;  and  that  thereafter  the  Company  was  ready  and 
offered  to  assign  the  judgment  to  the  Bank,  but  the  Bank 
refused  to  receive  it  or  to  pay  the  agreed  sum  of  $9,313.90 
for  it. 

The  Bank,  by  demurrer  to  the  complaint  and  afterwards 
by  answer,  interposed  the  defense  that  the  Company  had 
failed  to  perform  the  agreement,  in  that  it  had  recovered  a 
judgment  for  only  $12,429.22,  and  that  although  the  claim 
for  lien  set  up  by  the  Company  in  its  suit  against  Noble 
was  one  alleged  to  be  prior  and  superior  to  the  lien  of  the 
mortgage  held  by  Richards  for  the  benefit  of  the  Bank,  it 
was  by  the  judgment  in  that  suit  determined  to  be  inferior 
and  subordinate  to  the  Bank's  lien. 

There  was  a  trial  by  jiuy,  in  the  course  of  which  it  ap- 
peared that  the  alleged  agreement,  if  made  at  all,  was 
made  between  attorneys  representing  the  Haverty  Com- 
pany, and  attorneys  representing  the  Bank.  The  prin- 
cipal questions  of  fact  were  whether  the  agreement  was 
made  substantially  as  alleged,  and,  if  so,  then  whether 
the  Bank's  attorneys  were  specially  authoriised  to  make  it. 
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or  whether  the  Bank  afterwards  ratified  their  action  with 
knowledge  of  the  facts.  There  was  a  verdict  for  the  plain- 
tiff far  the  full  amount  claimed^  and^  on  appeal,  the  result- 
ing judgment  was  aflSrmed  by  the  Supreme  Court  of  the 
Territory  (13  Arizona,  418);  whereupon  the  present  writ 
of  error  was  sued  out. 

It  is  insisted  that  the  evidence  fails  to  show  that  the  at- 
torneys who  acted  for  the  Bank  were  authorized  by  it  to 
enter  into  the  aUeged  agreement  to  piu'chase  the  Haverty 
claim.  But  we  think  there  was  sufficient  evidence  to  sup- 
port the  verdict  of  the  jury  in  favor  of  plaintiff  upon  this 
question. 

It  is  also  insisted  that  the  parties  never  in  fact  came  to 
an  agreement,  because  an  item  of  about  $100  for  certain 
freight  charges  was  left  open  for  further  consideration. 
But  the  jiuy  was  warranted  by  the  evidence  in  finding 
that  an  agreement  had  in  fact  been  reached  before  the 
question  respecting  freight  was  raised. 

The  principal  contention  here,  as  in  the  court  below,  is 
that  the  agreement  alleged  and  proved  was  not  per- 
formed, in  that  the  Haverty  Company  did  not  prosecute 
its  claim  to  judgment;  the  claim  having  been  for  $14,306, 
with  a  prior  lien  upon  the  building  and  lots,  but  subject 
to  a  deduction  of  $4,992.10,  provided  the  boilers  and  tools 
could  be  removed  without  injury  to  the  building;  while  the 
judgment  recovered  was  for  $12,429.22,  with  a  lien  sub- 
ordinate to  the  Bank's  mortgage.  We  agree  with  the 
court  below  that  neither  the  averments  of  the  complaint 
nor  the  evidence  at  the  trial  imported  a  guaranty  on  the 
part  of  the  Haverty  Company  as  to  the  exact  amoimt  of 
the  judgment  or  the  precise  status  of  the  lien.  The  evi- 
dence tended  to  show  that  the  agreement  was  made  as  a 
compromise  between  the  Bank  and  the  Haverty  Company, 
in  view  of  doubts  that  had  arisen  whether  in  law  the  lien 
of  the  Haverty  Company  was  entitled  to  priority  over  the 
Bank's  mortgage. 
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Error  is  assigned  respectmg  certain  remarks  made  by 
counsel  for  plaintiff  in  addressing  the  jiuy;  but  if  there  was 
any  impropriety  it  was  cured  by  the  instructions  of  the 
trial  judge. 

The  only  other  point  deserving  notice  is  the  contention 
that  the  motion  of  plaintiff  in  error  (defendant  below)  for 
a  direction  of  a  verdict  in  its  favor  ought  to  have  been 
granted  because  of  §  4,  c.  99,  p.  230,  Session  Laws  1907  of 
Arizona,  which  is  in  effect  that  a  contract  for  sale  of  any 
chose  in  action  of  the  value  of  $500  or  upwards  shall  not 
be  enforceable  unless  some  note  or  memorandum  in  writ* 
ing  be  signed  by  the  party  to  be  charged,  or  his  agent. 
Assuming — ^what  is  not  clear — that  the  point  was  brought 
to  the  attention  of  the  trial  court,  it  is  sufficient  for  present 
purposes  to  say  that  there  is  nothing  in  the  record  to  show 
that  the  question  was  raised  upon  the  appeal  to  the  ter* 
ritorial  Supreme  Court.  Gila  VaUey  &c.  Railway  Co.  v. 
HaU^  anUf  p.  94,  and  cases  cited. 

Judgment  affiirmed. 


ROSS  V.  DAY. 


EBROB  TO  THE  SUFBEME  COUBT  OF  THE  STATE.  OF 
OBJiAHOMA. 

No.  122.    Aigued  December  11,  1913.— Decided  January  5, 1914. 

Whether  parties  had  actually  improved  Cherokee  lands  in  such  sense 
as  to  give  them  a  preferential  right  of  selection  and  allotment  under 
§  11  of  the  act  of  July  1,  1902,  c.  1375,  32  Stat.  716,  is  not  a  mere 
question  of  law  but  one  of  fact  and  law,  and,  as  far  as  it  involves  the 
drawing  of  conect  inferences  from  the  evidence  it  is  a  question  of 
fact. 

Where,  in  such  a  case,  the  whole  controversy  depends  wpoa  whether  the 
allotment  was  in  accord  with  actual  ownership  of  the  improvements 
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thereon  and  there  is  neither  fraud  nor  dear  mistake  of  law  in  the 
dedsion  of  the  Secretary  of  the  Interior  on  final  appeal  to  him,  his 
finding  are  conclusive. 
29  Oklahoma,  186,  affirmed. 

The  facts,  which  involve  the  title  to  certain  lands  al- 
lotted under  the  Cherokee  Indian  Allotment  Act  of  July  1, 
19Q2,  are  stated  in  the  opinion. 

Mr.  Kenneth  S.  Murckisan  for  plaintiffs  in  error: 

The  rights  of  possession  are  to  be  detennined  by  Cher- 
okee laws. 

Plaintiffs  had  no  remedy  at  law. 

The  jurisdiction  and  powers  of  the  Secretary  of  the  In- 
terior in  allotment  of  Cherokee  lands  were  like  those  ex- 
ercised by  the  Land  Department  over  public  lands. 

The  record  made  before  the  referee  in  this  cause  is  the 
only  record  that  this  court  has  the  power  to  examine, 
because,  by  the  constitution  of  the  State  of  Oklahoma,  the 
District  Courts,  even  in  cases  where  appeals  may  be  taken 
to  those  courts,  can  only  try  cases  de  novo,  and,  if  the 
court  had  jurisdiction  at  all  of  this  case,  it  could  only  try 
the  same  upon  the  record  brought  into  the  court  throu^ 
its  own  processes.  See  Cherokee  Nation  v.  Georgia,  5  Pet. 
1;  Cherokee  Nation  v.  Joumeycake,  165  U.  S.  180;  Cherokee 
Trust  Funds,  117  XJ.  S.  228;  Hand  v.  Cook,  92  Pac.  Rep.  3; 
Johnson  v.  Towsley,  13  Wall.  72;  Jones  v.  Germania  Iron 
Co.,  107  Fed.  Rep.  697;  Mackey  v.  Coxe,  18  How.  100; 
Musgrove  v.  Harper ^  94  Pac.  Rep.  187;  Rector  v.  Gibbon, 
111  U.  S.  276;  R.  R.  Co.  v.  Farsyihe,  169  U.  S.  46;  Taltan  v. 
Mayes,  163  U.  S.  376;  United  States  v.  McDanid,  7  Pet. 
1;  United  States  v.  Thvrber,28Fed.  Rep.  66;  UnitedStates 
V.  Winona  &  St.  P.  R.  fi.  Co.,  67  Fed.  Rep.  964;  Wallace 
V.  Adams,  143  Fed.  Rep.  720;  aff'd  204  U.  S.  416. 

Mr.  Jerre  P.  0*Meara,  with  whom  Mr.  James  A.  Veasey 
was  on  the  brief,  for  defendant  in  error: 
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The  findings  of  fact  contained  in  the  decision  of  the 
Secretary  of  the  Interior  are  conclusive  upon  this  court. 

The  Secretary  of  the  Interior  committed  no  errors  of 
law  in  the  decision  sought  to  be  avoided  by  plaintifiFs  in 
error.  See  Vance  v.  Burbank,  101  U.  S.  514;  Quinby  v. 
Cordan,  104  U.  S.  420;  Gomales  v.  French,  164  U.  S.  338; 
Oreenameyer  v.  Coate,  212  U.  S.  434;  Baldwin  v.  Starks, 
107  U.  S.  463;  Sliepley  v.  Cowan,  91  U.  S.  330;  Rosa 
V.  Stewart,  227  U.  S.  530;  United  States  v.  Throckmorton, 
08  U.  S.  61;  Moore  v.  Eohbins,  96  U.  S.  530;  32  Stat.  716. 

Mb.  Justice  Pitnet  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  present  plaintiffs  in 
error  for  the  purpose  of  obtaining  a  decree  declaring  the 
defendant  in  error  to  be  a  trustee  for  the  plaintiffs  with 
respect  to  the  title  to  certain  lands  in  the  Cherokee  Nation 
(a  tract  of  twenty  acres^  and  a  separate  tract  of  ten  acres 
within  the  same  quarter-section),  that  were  allotted  to 
defendant  in  error  under  the  act  of  July  1,  1902,  32  Stat. 
716,  c.  1375.  The  decision  of  the  Oklahoma  Supreme 
Court  in  favor  of  the  latter  is  reported  in  29  Oklahoma, 
186. 

Plaintiffs  are  citizens  by  blood  of  the  Cherokee  Nation, 
and  entitled  to  allotments  under  §  11  of  the  act;  defendant 
is  a  registered  Delaware,  entitled  to  allotment .  under 
§  23.  Defendant  filed  applications  in  the  Cherokee  Land 
Office  for  the  lands  in  controversy  on  May  5,  1904,  and 
they  were  set  apart  to  him  as  portions  of  his  allotment 
selection.  Later,  and  on  July  1  in  the  same  year,  the 
plaintiff,  Robert  B.  Ross,  appeared  at  the  Land  Office  and 
made  application  for  the  same  lands,  a  portion  to  be  set 
apart  to  himself  and  a  portion  for  his  wife.  These  applica- 
tions being  refused  because  the  lands  had  already  been 
selected  by  defendant,  plaintiffs  immediately  brought 
contests,  which  were  consolidated  and  heard  together  by 
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fhe  Commissioner  to  the  Five  Civilized  Tribes,  and  he 
decided  in  favor  of  contestants.  Upon  appeal  to  the  Com* 
missioner  of  Indian  Affairs  this  decision  was  affirmed. 
But  upon  a  f  lU'ther  appeal  to  the  Secretary  of  the  Interior 
there  was  a  decision  against  the  plaintiffs  and  in  favor 
of  defendant.  The  contests  were  based  upon  the  same 
alleged  equity  upon  which  the  present  action  is  founded; 
that  is^  contestants,  admitting  the  prior  allotments  to 
contestee,  insisted  that  his  application  was  subject  to 
their  prior  right  of  selection  upon  the  ground  that  they 
were  the  owners  of  improvements  that  were  upon  the 
property  at  the  time  contestee  entered  upon  it.  The 
question  turns  upon  the  effect  of  §  11  of  the  act  of  July  1, 
1902,  32  Stat.,  p.  717,  already  referred  to,  which  reads  as 
follows:  ''There  shall  be  aUotted  by  the  Commission  to 
the  Five  Civilized  Tribes  and  to  each  citizen  of  the  Chero- 
kee tribe,  as  soon  as  practicable  after  the  approval  by 
the  Secretary  of  the  Interior  of  his  enrollment  as  herein 
provided,  land  equal  in  value  to  one  hundred  and  ten 
acres  of  the  average  allottable  .lands  of  the  Cherokee 
Nation,  to  conform  as  nearly  as  may  be  to  the  areas  and 
boundaries  established  by  the  Government  survey,  which 
land  may  he  selected  by  each  allottee  so  as  to  indude  his 
improvements.^' 

The  findings  of  the  Secretary  were  as  follows:  That  the 
lands  in  question  were  claimed  prior  to  1902  by  a  firm 
of  Johnstone  &  Keeler,  Cherokee  citizens,  and  constituted 
portions  of  a  large  tract  which  was  at  one  time  wholly  or 
partially  inclosed  by  wire  fence;  that  the  members  of 
the  firm  divided  their  holdings  between  them,  and  Keeler 
took  that  part  which  included  the  lands  in  contest;  that  on 
November  1,  1902,  Keeler  transferred  his  possessory  in- 
terest in  this  land,  with  the  improvements  thereon,  to 
the  contestants  by  bill  of  sale;  but  at  this  time  the  fencing 
was  pretty  well  down,  and  the  land  contained  no  improve- 
ments of  material  value,  except  that  about  one  and  a  half 
VOL.  ccxxxn— 8 
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acres  were  under  cultivation  by  one  Bixler,  a  non-citizen 
who  farmed  adjacent  lands^  but  whose  improvement  was 
not  to  be  credited  to  contestants;  that  contestants  did 
nothing  in  the  way  of  placing  improvements  upon  the 
property  until  March  1,  1904,  when  their  son,  Dr.  Ross, 
visited  the  land,  and,  with  the  assistance  of  a  surveyor  and 
two  other  persons,  located  the  lines,  and  indicated  them 
by  setting  posts  or  stakes;  that  these  posts  were  cut  and 
set  by  two  men  in  about  five  hours;  that  some  of  the  posts 
were  about  the  size  of  a  man's  arm,  and  others  were  mere 
stakes  or  poles;  that  they  were  placed  from  50  to  100  feet 
apart,  except  at  the  comers,  where  five  posts  were  set  in 
comparative  proximity;  the  posts  boimding  the  tracts 
were  not  joined,  by  wire  or  otherwise,  so  as  to  make  a 
connected  fence;  and  no  further  act  of  improvement  or 
occupation  was  done  in  behalf  of  the  contestants.  That, 
on  the  other  hand,  the  contestee,  who  had  lived  in  the 
neighborhood  of  the  land  for  about  thirty  years  and 
claimed  to  have  cut  timber,  posts,  and  fuel  upon  it  for 
twenty-five  years  past,  when  he  learned  on  March  1, 1904, 
of  the  efforts  made  by  Dr.  Ross  and  his  party  to  survey 
and  inclose  it,  immediately  purchased  the  necessary 
wire  and  proceeded  to  fence  the  property,  cutting  a  part 
of  the  posts  and  buying  part;  that,  he  being  assisted  by 
his  son,  the  work  required  about  two  and  a  half  dajrs; 
that  in  constructing  this  fence  two  wires  were  used  for 
the  greater  part  of  its  length,  and  the  controverted  tracts 
were  substantially  inclosed;  that  after  thus  fencing  the 
land,  and  before  filing  thereon,  he  erected  a  three-room 
house  at  a  cost  of  about  $250  upon  one  of  the  tracts,  and 
immediately  took  up  his  residence  therein. 

The  Secretary  of  the  Interior  concluded  that  the  fences 
upon  the  tracts  in  question  at  the  time  of  the  alleged 
purchase  by  the  plaintiffs  from  Keeler  were  not  of  sufiS- 
cient  consequence  or  value  in  connection,  with  the  land 
to  be  entitled  to  be  classed  as  improvements;  that  the 
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posts  established  by  Dr.  Ross^  March  1,  1904^  did  not 
constitute  a  lawful  improvement,  but  were  merely  set 
for  the  purpose  of  marking  or  defining  a  prospective  allot* 
ment;  and  further,  that  the  improvements  erected  by 
contestee,  while  built  possibly  later  than  the  former,  were 
of  material  value  to  the  kmd,  and  also  that  contestee 
actually  entered  into  possession. 

The  contention  of  the  plaintiffs  in  error  here,  as  in  the 
court  below,  is  that  under  the  laws  of  the  Cherokee  Na- 
tion and  the  act  of  Congress  they  acquired  the  right  of 
possession  of  the  lands  in  controversy  by  virtue  of  the  bill 
of  sale  from  Keeler,  dated  November  1, 1902,  and  thereby 
succeeded  to  the  same  right  to  allot  these  lands  that  Keeler 
had  before;  that  this  right  was  made  exclusive  by  what  was 
done  on  March  1, 1904,  looking  to  the  placing  of  improve- 
ments upon  the  tracts;  that  this  was  sufficient  to  give 
notice  to  other  citizens  of  the  Cherokee  Nation  of  the 
intention  of  plaintiffs  to  locate  the  lands,  and  that  de- 
fendant was  present  at  the  time  and  had  actual  notice  of 
the  work  done  by  Dr.  Ross.  Reference  is  made  to  the  con- 
stitution of  the  Cherokee  Nation,  Art.  I,  §  2,  and  to  its 
laws  (1892),  §§  706,  761,  and  762.  It  will  not  be  necessary 
to  recite  them  at  length,  because  all  that  is  claimed  with 
respect  to  their  effect  upon  the  present  controversy  was 
conceded  or  assumed  in  the  decision  of  the  Secretary  of 
the  Interior;  that  is,  that  citizens  of  the  Cherokee  Nation 
might  improve  portions  of  the  public  domain  within  the 
Nation,  and  thereby  establish  a  prior  right  to  the  posses- 
sion of  the  improved  lands,  which  right  might  be  trans- 
ferred to  another  citizen  by  a  sale  of  the  improvements. 
The  Secretary  evidently  construed  §  11  of  the  act  of 
Congress  of  July  1,  1902,  as  recognizing  and  confirming 
this  right.  But  he  held  that  no  valuable  interest  was 
acquired  by  plaintiffs  imder  the  purchase  from  Keeler 
because  Keeler  owned  no  improvements  of  material  value. 
He  found  plaintiffs  were  not  entitled  to  credit  for  the 
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small  improvement  of  the  non-citizen  BixleT;  and  there  is 
nothing  before  ns  to  show  that  the  Keeler  bill  of  sale 
included  the  Bixler  improvements^  or  that  Bixler  held  as 
tenant  either  of  Keeler  or  of  plaintiffs.  And  he  held  in 
effect  that  the  question  of  the  sufficiency  of  what  was  done 
by  contestants  on  March  1^  1904,  depended  not  upon 
whether  it  was  sufficient  to  give  notice  to  contestee,  but 
whether  it  was  sufficient  to  constitute  an  improvement 
within  the  meaning  of  the  act  of  Congress.  And  so  the 
whole  controversy  in  effect  depended  upon  whether  the 
allotment  to  defendant  was  in  accord  with  the  ownership 
of  the  actiial  improvements  upon  the  land,  and  the  fact 
respecting  the  improvements  was  the  principal  matter 
to  be  determined  in  the  contest  proceedings,  wherein  the 
final  appeal  was  to  the  Secretary  of  the  Interior. 

In  order  to  obviate  the  established  rule  that  the  decisions 
of  the  Executive  Departments  in  matters  confided  to 
them  by  the  acts  of  Congress  are  not  to  be  disturbed  by 
the  courts  unless  there  be  allegations  of  fraud  raised  in  the 
pleadings  and  established  at  the  trial,  it  is  contended  that 
this  rule  extends  only  to  findings  upon  mere  questions  of 
fact,  and  that  the  decision  of  the  Secretary  of  the  Interior 
upon  the  contest  here  in  question  was  based  solely  upon 
an  erroneous  conclusion  of  law. 

But,  in  our  opinion,  whether  plaintiffs  had  improved 
the  lands  in  such  sense  as  to  give  them  a  preferential 
right  imder  the  statute  was  not  a  mere  question  of  law, 
but  rather  a  mixed  question  of  law  and  fact.  So  far  as  it 
involved  an  appreciation  of  the  .term  ''improvements," 
as  employed  in  the  statute,  it  was  a  question  of  law;  so 
far  as  it  involved  the  drawing  of  correct  inferences  from 
the  evidence  it  was  a  question  of  fact.  At  best,  it  was  a 
close  question,  about  which  reasonable  men  might  well 
differ. 

In  Wkitcomb  v.  WhiUy  214  U.  S.  15, 16,  this  court,  speak- 
ing  by  Mr.  Justice  Brewer,  said:  "The  decision  of  the 
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Land  Department  was  not  rested  aolely  upon  the  fact 
that  White's  formal  application  was  filed  a  few  hours 
before  that  of  the  trustee  for  the  occupants  of  the  town- 
site,  but  rather  chiefly  upon  the  priority  of  the  former's 
equitable  rights.  So  far  as  such  decision  involves  questions 
of  fact  it  is  conclusive  upon  the  coiu*ts  [citing  cases]. 
And  this  rule  is  applied  in  cases  where  there  is  a  mixed 
question  of  law  and  fact,  imless  the  court  is  able  to  so 
separate  the  question  as  to  see  clearly  what  and  where 
the  mistake  of  law  is.  As  said  by  Mr.  Justice  Miller  in 
Marquez  v.  FmWe,  mpra  [101  U.  S.  4731,  p.  476:  'This 
means,  and  it  is  a  sound  principle,  that  where  there  is  a 
mixed  question  of  law  and  of  fact,  and  the  court  cannot 
so  separate  it  as  to  see  clearly  where  the  mistake  of  law  is, 
the  decision  of  the  tribunal  to  which  the  law  has  confided 
the  matter  is  conclusive.'"  And  see  Moore  v.  RohhinSy 
96  U.  S.  530,  535;  Quiriby  v.  Cardan,  104  U.  S.  420,  426; 
Oamales  v.  French,  164  U.  S.  338. 

There  being  no  fraud,  and  no  clear  mistake  of  law  in 
the  decision  of  the  Secretary  of  the  Interior,  his  findings 
are  conclusive  upon  the  parties  in  the  present  controversy. 

Judgment  affirmed. 


BAKNES  V.  ALEXANDER. 

APPEAL  FBOM  THE  SUPREME  COURT  OF  THE  TERRITORY  OF 

ARIZONA. 

No.  109.    Submitted  pecember  1,  1913.— Decided  January  12,  1914. 

Where  the  remarks  in  the  opinion  are  not  neceaeary  to  the  decision, 
which  was  placed  mainly  on  other  grounds,  and  are  contrary  to  an 
earlier  decision,  this  court  is  at  least  warranted  in  treating  the  ques- 
tion as  at  large. 

Ahhough  it  might  be  its  duty  to  do  so,  it  would  be  a  strong  thing  for 
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this  court  to  decide  that  there  was  nothing  to  warrant  a  condusicm, 
whether  of  law  or  of  fact,  sanctioned  by  the  highest  coiut  of  a  Ter- 
ritory that  has  since  become  a  State,  upon  a  matter  no  longer  sub- 
ject to  review  here.    PhoBuiz  Ry,  v.  Landis,  231  TJ.  S.  578. 

An  informal  business  transaction  shoiild  be  construed  as  adopting 
whatever  form  consistent  with  the  facts  as  is  most  fitted  to  reach 
the  result  seemingly  desired.   Sexton  v.  Keadery  225  U.  S.  90. 

It  is  an  ancient  principle  even  of  the  common  law  that  words  of  cov- 
enant may  be  construed  as  a  grant  when  they  concern  a  present 
right. 

In  equity,  a  contract  to  convey  a  specific  object  even  before  it  is  ac- 
quired will  make  a  contractor  a  trustee  as  soon  as  he  gets  title 
thereto. 

An  obligation  to  pay,  but  definitely  limited  to  payment  out  of  the  fund, 
creates  a  lien.  There  should  be  but  one  rule  in  this  respect  and  that 
is  the  one  suggested  by  plain  good  sense. 

Where  parties  have  a  lien  on  a  fund  they  can  follow  it,  as  soon  as  iden- 
tified, into  the  hands  of  others  than  the  person  originally  receiving 
it.   On  this  point  this  court  foUows  the  territorial  court. 

In  this  case  hdd  that  parties  promised  for  a  consideration  a  definite 
portion  of  a  contingent  fee  if  earned  had  a  lien  thereon  when  reodved 
by  the  promisor  that  they  could  follow  and  enforce. 

13  Arizona,  338,  afl&rmed. 

The  facts,  which  involve  the  validity  of  a  judgment 
obtained  by  the  defendants  in  error  against  the  plaintiff  in 
error  in  the  courts  of  the  Territory  of  Arizona,  are  stated 
in  the  opinion. 

Mr.  Eugene  S.  Ives  for  appellants. 

Mr.  J.  L.  B.  Alexander,  Mr.  W.  M.  Seabury,  Mr.  Aldis 
B.  Browne,  Mr.  Alexander  Britton  and  Mr.  Evans  Browne 
for  appellees. 

Mr.  Justice  Holbhes  delivered  the  opinion  of  the  court. 

The  proceeding  out  of  which  this  case  arises  was  brought 
by  the  appellant  Mrs.  Barnes,  for  an  account  of  the  prop- 
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erty  received  in  settlement  of  certain  mining  suits  and  for 
a  recovery  of  one-fourth  of  the  same.  The  defendants^ 
Shattucky  Hanninger  and  Marks^  were  parties  to  these 
suits  and  employed  as  their  attorneys  the  firm  of  Barnes 
and  Martin  and  one  O'ConneU  under  an  agreement  that 
the  lawyers  shbuld  have  as  their  compensation  one-fourth 
of  all  that  was  received  by  the  said  defendants.  It  may 
be  assumed  that  Mrs.  Barnes  represented  this  claim. 
While  the  present  suit  was  pending  another  firm;  whose 
claim  now  is  represented  by  the  appellees,  intervened  and 
clauned  one-third  of  this  contingent  fee  of  one-fourth. 
At  the  trial  it  appeared  that  the  original  defendants  had 
paid  to  O'Connell  the  amount  due;  $18,750.  Pending  the 
suit  O^Connell  paid  over  $10,625  of  this  to  Mrs.  Barnes, 
ret£dning  $6250,  and  paying  Martin,  the  junior  member 
of  the  firm  of  Barnes  and  Martin,  $1875.  The  court 
entered  no  decree  agauist  the  original  defendants  but  did 
decree  that  Mrs.  Barnes  was  Uable  to  the  appellees  for 
$6250,  being  one-third  of  the  contingent  fee.  She  appealed 
to  the  Supreme  Court  of  the  Territory,  but  it  affirmed  the 
judgment  below.  Barries  v.  Shattiick,  13  Arizona,  338. 
The  other  two  appellants  in  this  court  are  the  sureties 
on  her  supersedeas  bond. 

The  main  question  !s  whether  the  facts  set  forth  in  the 
findings  certified  justify  the  conclusion  of  the  courts 
below.  The  whole  matter  rests  on  conversations,  in  one 
of  which  Barnes  said  to  Street  and  Alexander  4f  you  will 
attend  to  this  case  I  will  give  you  one  third  of  the  fee 
which  I  have  coming  to  me  on  a  contingent  fee  from 
Shattuck,  Hanninger  and  Marks.  Mr.  O'ConneU,  who 
is  associated  with  me,  is  entitled  to  the  other  third.'  In 
others  also  he  explained  what  his  firm  was  to  have  and 
told  Street  and  Alexander  that  they  should  get  one-third 
of  that  if  they  would  do  certain  work  that  he  had  not  time 
to  attend  to.  Street  and  Alexander  did  the  work  required, 
it  does  not  matter  whether  it  was  more  or  less; — there 
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was  some  attempt  to  raise  a  question  about  the  fact,  but 
we  regard  it  as  beyond  dispute.  The  only  serious  argu- 
ment is  that,  whatever  they  did,  their  compensation  de- 
pended upon  a  personal  promise  that  gave  them  no  specific 
claim  against  the  fund.  For  this  proposition  reliance  is 
placed  upon  Trist  v.  Child,  21  Wall.  441.  In  that  case 
Child  had  an  agreement  with  Trist  that  Child  should  take 
charge  of  a  claim  of  Trist  before  Congress  and  should 
receive  twenty-five  per  cent,  of  whatever  sum  Congress 
mi^t  allow.  The  suit  alleged  a  lien  on  the  sum  allowed 
and  prayed  that  Trist  mi^t  be  enjoined  from  withdrawing 
the  money  from  the  Treasmy  and  might  be  decreed  to 
pay  the  amount  due.  The  bill  was  dismissed  on  the  ground 
that  the  contract  was  illegal,  but  it  was  added  that  Child 
had  no  lien  because  it  was  forbidden  by  act  of  Congress, 
and  also,  it  was  said,  because  there  was  no  sufficient 
appropriation  of  the  fund,  so  that  the  only  remedy,  if 
there  had  been  one,  would  have  been  at  law.  {Wrighi  v. 
Ellison,  1  Wall.  16;  Chriatmas  v.  Russell,  14  Wall.  69.) 
This  decision,  so  far  as  it  concerns  us  here,  seems  to  have 
overlooked  Wylie  v.  Coxe,  15  How.  415,  which  decided 
that  a  contract  for  a  contingent  fee  out  of  a  fund  awarded 
constituted  a  lien  upon  the  fimd.  The  remarks  in  Trist 
V,  Child  were  not  necessary  to  the  decision  which  was 
placed  mainly  on  other  grounds,  so  that  at  least  we  are 
warranted  in  treating  the  question  as  at  large. 

It  would  be  a  strong  thing  to  decide  that  there  was 
nothing  to  warrant  the  conclusion,  whether  of  law  or  fact, 
sanctioned  by  the  highiest  court  ol  a  Territory  that  since 
has  become  a  State,  upon  a  matter  no  longer  subject  to 
review  by  us.  See  Phoenix  Ry.  Co.  v.  Landis^  231  U.  S. 
678.  But  it  might  be  our  duty  and  we  pass  that  considerar 
tion  by.  We  start,  however,  with  the  principle  that  an 
informal  business  transaction  should  be  construed  as 
adopting  whatever  form  consistent  with  the  facts  is  most 
fitted  to  reach  the  result  seemingly  desired.    jSexton  v. 
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Ke88ler,  225  U.  8.  90,  96,  97.  Obviously  the  only  thing 
mtended  or  desired  was  to  give  the  appellees  a  claim  to 
one-third  of  the  fund  received  by  Barnes  if  and  when  he 
should  receive  it.  It  is  true  that  there  was  in  a  sense  a  res 
as  to  which  present  words  of  transfer  might  have  been  used. 
There  was  a  right  vested  in  Barnes  unless  discharged  to 
try  to  earn  a  fee  contingent  upon  success.  But  in  a 
speculation  of  this  sort  the  parties  naturally  turned  their 
eyes  toward  the  future  and  aimed  at  the  fruits  when  they 
should  be  gained.  They  therefore  used  words  of  contract 
rather  than  of  conveyance;  but  the  important  thing  is  not 
whether  they  used  the  present  or  the  future  tense  but  the 
scope  of  the  contract.  In  this  case  it  lumed  only  at  the 
fund.  Barnes  gave  no  general  promise  of  reward;  he  did 
not  even  give  a  promise  qualified  and  measured  by  success 
to  pay  anything  out  of  his  own  property,  referring  to  the 
fund  simply  as  the  means  that  would  enable  him  to  do  it. 
See  National  City  Bank  v.  Hotchkiss,  231  U.  S.  50,  57. 
He  promised  only  that  if,  when  and  as  soon  as  he  should 
receive  an.  identified  fund  one^third  of  it  should  go  to  the 
appellees.  But  he  promised  that.  At  the  latest,  the 
moment  the  fund  was  received  the  contract  attached  to  it 
as  if  made  at  that  moment.  It  is  an  ancient  principle  even 
of  the  common  law  that  words  of  covenant  may  be  con- 
strued as  a  grant  when  they  concern  a  present  right. 
Sharington  v.  StrotUm,  Plowden,  298, 308.  Hogan  v.  Barry, 
143  Massachusetts,  538.  Ladd  v.  Boston,  151  Massachu- 
setts, 585,  588.  And  it  is  one  of  the  familiar  rules  of 
equity  that  a  contract  to  convey  a  specific  object  even 
before  it  is  acquired  will  make  the  contractor  a  trustee  as 
soon  as  he  gets  a  title  to  the  thing.  Momington  v.  Keane, 
2  DeG.  &  J.  292,  313.  Holroyd  v.  MarshaU,  10  H.  L.  C. 
191,  211. 

The  obligation  of  Barnes  was  as  definitely  limited  to 
payment  out  of  the  fund  as  if  the  limitation  had  been 
stated  in  words,  and  therefore  creates  a  lien  upon  the 
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principle  not  only  of  Wylie  v.  Caxe,  supra^  but  of  IngersoU 
V.  Coram,  211  U.  S.  335,  365-368,  which  cites  it  and  later 
cases.  See  further  to  the  same  point,  Bum  v.  CarvalhOj 
4  My.  &  Cr.  690,  702,  703.  Rodick  v.  GandeU,  1  DeG., 
M.  &  G.  763,  777,  778.  Harwood  v.  La  Grange,  137  N.  Y. 
538,  540.  It  is  suggested  that  there  is  an  American 
doctrine  opposed  to  that  which  is  established  in  England. 
We  know  of  no  such  opposition.  There  is  or  ought  to  be 
but  one  rule,  that  suggested  by  plain  good  sense. 

After  making  their  contracts  the  parties  seem  to  have 
construed  them  as  we  have  done.  Barnes  wrote  to  his 
partner,  when  they  had  succeeded  in  the  cases  concerned, 
in  terms  showing  that  he  regarded  their  own  claim  as 
specific,  'to  have  one-fourth  of  the  ground,'  the  principle 
on  which  this  suit  was  brought;  and  when  a  settlement 
was  to  be  made  he  went  to  Phoenix  and  notified  Street 
and  Alexander.  For  the  same  reason  the  latter  firm  filed 
no  claim  against  the  estate  of  Barnes,  thinking  that  it 
owed  them  nothing  but  that  they  had  one-third  of  the 
contingent  fee.  It  is  not  necessary  to  consider  whether 
the  lien  attached  to  what  we  have  called  the  res,  before 
the  fund  was  received,  as  a  covenant  to  sejb  apart  rents  and 
profits  creates  a  lien  upon  the  land.  Legard  v.  Hodges,  1 
Ves.,  Jr.  477.  It  is  enough  that  it  attached  not  later  than 
that  moment. — ^We  have  considered  the  case  upon  the 
merits.  The  argiunent  upon  them  for  the  appellants  is 
mixed  with  others  as  to  the  sufficiency  of  the  complaint 
in  intervention..  Upon  the  point  of  pleading  we  see  no 
occasion  to  go  behind  the  decision  below.  Phoenix  Ry.  Co. 
V.  Landia,  231  U.  S.  578. 

Another  matter  argued  is  that  the  appellees  should  not 
have  been  allowed  to  prove  the  payment  made  after  the 
suit  was  begun.  But  the  appellees  properly  were  allowed 
to  intervene  in  a  suit  to  recover  the  fund.  Rev,  Stat. 
Arizona,  1901,  §  1278.  London,  Paris  &  American  Bank 
V.  Abrams.  6  Arizona,  87,  90;  LouisviUe,  EvansviUe  &  SU 
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Louis  R.  R.  Co.  V.  WUson,  138  U.  S.  501.  Even  if  their 
lien  was  only  inchoate  when  the  suit  was  begun^  which  we 
do  not  intimate,  they  had  a  right  to  protect  their  interest 
and  of  course  were  not  deprived  of  it  by  the  plaintiff's 
reaching  the  resiQt  that  they  also  desired.  Having  a  lien 
upon  the  fund,  as  soon  as  it  was  identified  they  could 
follow  it  into  the  hands  of  the  appellant  Barnes.  On  this 
point  also  we  shall  go  into  no  question  of  pleading  or  pro- 
cedure but  shall  accept  the  decision  of  the  territorial 
Supreme  Court. 

The  only  remaining  objection  that  seems  to  us  to  need 
a  word  of  answer,  is  that  as  Mrs.  Barnes  only  received 
$10,625,  she  should  not  have  been  charged  with  the  whole 
third,  $6,250.  As  the  lien  of  the  appellees  attached  to  the 
whole  two-thirds  of  the  quarter  remaining  to  Barnes  and 
Martin  after  taking  out  O'Connell's  third,  we  do  not  see 
on  what  groimd  she  coiQd  complain,  if  the  objection  is 
open.  It  seems  probable  that  it  is  only  an  after  thought 
of  counsel  and  that  the  sum  retained  by  Martin  was  what 
would  come  to  him  after  deducting  the  share  of  Street 
and  Alexander's  fee  that  properly  fell  upon  him  as  be- 
tween him  and  his  former  partner's  estate. 

JvdgmerU  affirmed. 
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CAIN  V.  COMMERCIAL  PUBLISHING  COMPANY, 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOB 
THE  SOUTHERN  DISTRICT  OF  MISSISSIPPI. 

No.  797.    SubmittM  January  6»  1914.— Dedded  January  19,  1914. 

Revolutions  in  tiie  practice  and  efficacy  of  tiie  right  of  removal  <rf 
causes  from  the  state  to  the  Federal  court  will  not  lightly  be  pre* 
sumed;  and  so  held  that  the  modification  of  the  prior  law  and  practice 
by  the  Judicial  Ckxle  did  not  take  from  the  Federal  Court  the  power 
it  has  necessarily  possessed  to  pass  not  only  upon  the  merits  of  the 
case,  but  also  upon  the  validity  of  the  process  on  the  question  of 
jurisdiction  over  the  person  of  the  defendant. 
Prior  to  the  adoption  of  the  Judicial  Code  it  was  settled  that: 

The  right  ai^d  the  procedure  of  removal  of  causes  are  to  be  deter- 
mined by  the  Federal  law,  Goldey  v.  Morning  News,  156  U.  S.  618; 
neither  the  legislature  nor  the  judiciary  Of  a  State  can  limit  either 
the  right  or  its  effect.    Id, 

The  Federal  court  has  jurisdiction  according  to  the  Constitution 
and  laws  of  the  United  States.    Id. 

A  suit  must  be  actually  pending  in  the  state  court  before  it  can 

be  removed;  but  its  removal  is  not  an  admission  that  it  was  right- 

f uUy  pending  and  that  defendant  can  be  compelled  to  answer.   Id. 

After  removal  defendant  can  avail  in  the  Federal  court  of  every 

reserved  defenses  to  be  pleaded  in  the  same  manner  as  though  the 

action  had  been  ori^nally  commenced  in  the  Federal  court.    Id. 

Exercising  the  ri^^t  of  removal  and  filing  the  petition  does  not 

amount  to  a  general  appearance. 

These  rules  have  not  been  altered  by  the  adoption  of  §§  29  and  38  of 

the  Judicial  Code. 
The  word  "plead"  in  §  29  Judicial  Code  includes  a  plea  to  the  juris- 
diction. 
Under  the  Conformity  Act,  §  914,  Rev.  Stat.,  a  spedal  appearance  ia  a 
case  removed  to  the  Federal  court  from  the  state  court  of  Mississippi 
does  not  become  a  general  appearance  because  of  the  provisions  to 
that  effect  in  §  3946,  Mississippi  Code  of  1906. 

The  facts,  which  involve  the  construction  and  effect  of 
§§  29  and  38  of  the  Judicial  Code,  are  stated  in  the  opinion. 
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Mr.  MarceUus  Greeriy  Mr.  Gamer  W.  Green  and  Mr. 
MarceUus  Green,  Jr.,  for  plaintiff  in  error: 

This  court  has  jurisdiction  of  this  writ  of  error.  Judi« 
cial  Code,  §  238;  Mechanical  Appliance  Co.  v.  Caetteman, 
215  U.  S.  437;  Datria  v-  Cleveland,  217  U.  S.  157. 

Proceedings  for  removal  are  wholly  the  creature  of 
statute,  and  the  amendment  of  the  Removal  Acts  (26 
Stat.  433,  §§  108, 109, 110, 1  Desty's  Fed.  Pro.,  9th  ed.)  by 
§§  29,  38,  Judicial  Code,  made  the  filing  of  a  petition  for 
removal  a  general  entry  of  appearance,  and  require  the 
party  removing  to  plead  or  demur  to  the  declaration, 
within  thirty  days  after  filing  a  copy  of  the  record  in 
the  Federal  court;  and  thereby,  also,  a  plea  to  the  juris- 
diction of  the  court  for  want  of  proper  service  of  the  writ 
of  summons  in  the  state  court  was  abolished. 

The  words,  "plead,  answer  or  demur  to  the  declaration  *' 
cover  both  conmion  law,  code  and  equity  proceedings,  and 
mean  a  plea  or  demurrer  to  the  declaxation,  and  not  one  in 
abatement  to  the  service  of  the  writ. 

A  plea  in  abatement  to  the  jurisdiction  for  want  of  service 
is  a  plea  to  the  writ  and  not  one  to  the  declaration.  Thornton 
V.  FOzhugh,  10  S.  &  M.  (Miss.)  438 ;  UnOed  States  v.  BeU  Tel 
Co.,  29  Fed.  Rep.  17;  Chamberlain  v.  Lake,  36  Maine,  388. 

If  the  defect  appears  upon  the  face  of  the  record  a 
motion  to  dismiss  the  suit  for  want  of  service  of  the  writ 
is  a  proper  remedy.  Wabash  By.  Co.  v.  Brow,  164  U.  S. 
280;  Goldey  v.  Morning  News,  156  U.  S.  518. 

The  evils  of  delay  and  expense  in  the  proceedings  in 
removed  causes,  under  the  former  Removal  Acts,  had 
grown  up,  and  the  amendment  by  Judicial  Code,  §§  29, 
38,  was  to  expedite  and  compel  a  speedy  hearing  on  the 
merits,  and  to  abolish  delay  in  removal  proceedings  under 
the  practice  theretofore  prevailing,  whereby  a  party  could 
appear,  either  generally  or  specially,  in  his  petition  to  re- 
move (JVabash  By.  Co.  v.  Brow,  supra;  Goldey  v.  Morning 
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News,  supra)  in  answer  to  the  service  of  the  summons,  and 
apparently  be  in  court  and  file*his  petition  for  removal  on 
the  ground  of  diverse  citizenship,  and  thus  defeat  a  speedy 
trial  in  the  state  court  and  then,  after  much  delay,  upon  re- 
moval, defeat  a  trial  in  the  United  States  court  on  the 
ground  that  the  special  appearance  did  not  give  jurisdiction. 

The  Statutes  of  Pleading,  Practice  and  Procedure  of 
Mississippi  constitute  a  part  of  the  jiurisprudence  of  the 
United  States  courts  when  not  in  conflict  therewith,  and 
under  §  3946,  Code  Miss.  1906,  the  filing  of  the  petition 
for  removal  in  the  state  court,  even  though  a  special 
entry  of  appearance,  constituted  a  general  entry  of  ap- 
pearance, and  upon  removal,  under  §§  29,  38  of  Judicial 
Code,  the  defendant  was  compelled  to  plead  to  the  declara- 
tion within  thirty  d|iys  after  the  filing  of  the  record. 
Section  914,  Rev,  Stats.;  Boston  &  M.  R.  B.  Co.  v. 
Gokey,  210  U.  S.  155,  162;  la.  Cent:  R.  R.  Co.  v.  Hamp- 
ton &c.  Co.,  204  Fed..  Rep.  966. 

A  special  is  a  general  entry  of  appearance  imder  §  3946, 
Code  of  1906.  I.  C.  R.  R.  Co.  v.  Swanson,  92  Mississippi, 
485,  492.    See  also  York  v.  Texas,  137  U.  S.  15. 

This  Texas  statute  conflicted  with  the  express  pro* 
visions  of  the  Federal  statutes,  especially  as  to  the  venue 
of  the  jurisdiction  in  the  Federal  court,  and  the  Federal 
statutes  were  held  to  prevail,  but  only  to  the  extent  of  the 
conflict.  Sou.  Pac.  Ry.  Co.  v.  Denion,  146  U.  S.  202; 
Galveston  &c.  Ry.  Co.  v.  Gonzales,  151  U.  S.  496. 

The  rule  followed  in  Wabash  Railway  Co.  v.  Brew,  164 
U.  S.  supra,  and  Goldey  v.  Morning  News,  156  U.  S.  supra, 
obtained  in  States  other  than  those  in  which  a  statute 
like  §  3946  of  the  Code  of  1906  prevailed,  and  are  dis- 
tinguishable because  of  this  fact,  as  well  aa  because  they 
arose  before  the  amendment  by  the  Judicial  Code. 

Mr.  Luke  E.  Wrighi,  Mr.  Lovick  P.  Miles,  Mr.  Roane 
Waring  and  Mr.  Sam.  P.  Walker  for  defendant  in  error: 


Digitized  by 


Google 


CAIN  V,  COMMERCIAL  PUBLISHING  CO.       127 
232  IT.  S.  Argument  for  Defendant  in  Error. 

The  construction  of  the  Judicial  Code  insisted  upon 
by  plaintiff  in  error  would  not  only  be  in  conflict  with 
the  express  language  of  §38  of  that  Code,  but  would 
overrule  a  long  established  practice  and  destroy  a  great 
right  which,  by  repeated  decisions  of  the  Suprenoie  Court 
of  the  United  States,  has  become  fixed  in  our  people. 
Mechxmicdl  Appliance  Co.  v.  Casdeman,  215  U.  S.  439; 
Wabash  Wes^n  Ry.  v.  Brow,  164  U.  S.  271,  278;  Goldey  v. 
Morning  News,  156  U.  S.  518. 

Prior  to  the  Judicial  Code,  the  right  to  plead  to  the 
jurisdiction  of  the  court,  and  to  have  reversal  in  the 
Supreme  Court  of  the  United  States  for  error  in  ruling 
upon  such  plea,  was  recognized  and  guarded  carefully 
by  Federal  statutes.  Sections  1011,  Revised  Statutes,  as 
corrected  by  act  of  February  18,  1875,  c.  80;  act  of  Feb- 
ruary 25, 1889,  25  Stat.  693,  c.  236;  act  of  March  3, 1891, 
26  Stat.  826,  827,  c.  517;  Court  of  Appeals  Act  of  1891, 
as  amended  in  1897. 

It  has  been  expressly  recognized  that  just  such  plea  to 
the  jurisdiction  as  was  filed  in  the  instant  case,  raised  a 
question  of  jurisdiction  reviewable  by  the  Supreme  Court 
of  the  United  States.  Remington  v.  Central  Pac.  R.  Co., 
198  U.  S.  95;  Mechanical  Appliance  Co.  v.  CasUeman,  215 
U.  S.  440. 

The  statutes  of  Mississippi  and  the  decisions  of  its  courts 
are  not  conclusive  upon  Federal  courts  in  determining 
whether  the  defendant  was  suable  in  the  State  of  Missis- 
sippi, or  whether  the  parties  served  were  persons  upon 
whom  service  of  summons  could  be  had,  so  as  to  give  juris- 
diction of  the  defendant.  Nor  would  any  statute  of  Mis- 
sissippi give  jurisdiction  where  facts  necessary  to  give  a 
Federal  court  jurisdiction  did  not  exist.  Mechanical 
Appliance  Co.  v.  Casdeman,  supra.  See  also  Peterson  v. 
Chicago,  R.  I.  &  Pac.  Ry.  Co.,  205  U.  S.  364;  Green  v.  C,  B. 
&  Q.  Ry.  Co.,  205  U.  S.  530;  Wold  v.  CoU  Co.,  114  N.  W. 
Rep.  (Minn.)  243. 
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Mr.  JtJsncE  M cICsnna  delivered  the  opinion  of  the 
court. 

Action  for  libel  brought  in  the  Circuit  Court  of  Hinds 
County^  First  District;  State  of  MississippL  Plaintiff 
in  error^  as  he  was  plaintiff  in  the  action  we  will  so  refer 
to  him,  alleged  himself  to  be  a  citizen  of  the  State  of 
Mississippi^  that  defendant  in  error,  Commercial  Pub- 
lishing Company,  referred  to  herein  as  defendant,  pub- 
lished a  libel  against  him  in  its  '^newspaper  called  the 
Commercial  Appeal  in  the  City  of  Memphis,  State  of 
Tennessee,  but  that  the  said  Commercial  Appeal  has  a 
large  circulation  throughout  the  State  of  Mississippi  and 
all  adjoining  States  and  among  foreign  cities  and  also  in 
foreign  countries."  $10,000  actual  damages  were  prayed 
and  $10,000  pimitive  damages. 

Summons  was  issued  and  returned  served  by  the  sheriff 
of  the  county,  as:  '^Executed  personally  on  the  Com- 
mercial Publishing  Company '*  by  delivering  a  copy  to 
E.  K.  Williams,  described  as  "  its  agent,  at  Jackson,  Miss.," 
and  to  A.  C.  Walthall,  described  as  '4ts  correspondent, 
at  Jackson,  Mississippi. ' ' 

Defendant  filed  a  petition  for  removal  of  the  action  to 
the  District  Court  of  the  United  States,  which  petition 
stated  the  nature  of  the  action,  that  plaintiff  was  a  resi- 
dent and  citizen  of  Mississippi,  that  defendant  was  a 
corporation  chartered  under  and  by  virtue  of  the  laws 
of  Tennessee,  that  the  time  for  answering  or  pleading  to 
the  declaration  had  not  expired,  that  defendant  had  not 
appeared  therein  and  that  defendant  appeared  only  spe- 
cially and  for  the  sole  purpose  of  requesting  the  removal 
of  the  cause  to  the  District  Court  of  the  United  States, 
and  that  it  did  not  waive  any  objections  or  exceptions 
to  the  jurisdiction.  A  bond  as  required  by  law  was  duly 
given,  which  was  approved,  and  an  order  of  removal  was 
duly  made.    The  copy  of  the  record  was  duly  filed  in  the 
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District  Court  of  the  United  States.  The  defendant  then 
filed  in  the  latter  court  a  plea  to  the  jurisdiction  over  the 
person  of  defendant,  appearing  specially  for  that  pur- 
pose. The  plea  alleged  that  the  state  court  had  not  ac- 
quired jurisdiction  of  the  defendant,  because  (a)  it  was 
a  corporation  of  the  State  of  Tennessee,  and  that  it  had 
never  taken  out  a  license  to  do  business  in  Mississippi, 
nor,  at  the  time  of  the  service  of  the  summons,  did  it 
have  an  agent,  office  or  place  of  business  in  Hinds  County, 
State  of  Mississippi;  (b)  the  persons  upon  whom  service 
was  made  were  neither  agents  nor  officers  of,  nor  in  any 
relation  to,  defendant  for  the  reason  that  defendant  was 
not  doing  business  in  the  State  of  Mississippi. 

Plaintiff  demurred  to  the  plea,  stating  as  grounds  (1) 
that  it  was  directed  to  the  service  of  process  and  not  to 
the  declaration  as  required  under  §  29  of  the  Judicial  Code; 
(2)  no  right  exists  to  enter  a  special  appearance  in  the 
Hinds  County  Circuit  Court  under  the  laws  of  the  State 
of  Mississippi,  all  appearances  being  general,  even  though 
process  be  invalidly  served. 

The  demurrer  was  overruled  and  issue  joined  on  the 
plea  to  the  jurisdiction,  and  the  court  having  heard  the 
evidence  decided  that  neither  of  the  persons  upon  whom 
summons  was  served  was  such  an  agent  of  defendant  that 
service  upon  him  would  give  jurisdiction  ovei*  the  person 
of  defendant,  and  thereupon  found  the  issue  for  de- 
fendant. 

Before  judgment  was  entered  plamti£F  called  up  his 
motion  for  judgment  for  default  becausie  defendant  had 
not  pleaded  or  demmred  to  the  declaration  within  thirty 
days  after  the  filing  of  the  copy  of  the  record  of  removal 
as  required  by  §  29  of  the  Judicial  Code.  The  motion  was 
overruled,  the  court  reciting  in  its  order  that  it  was  of 
''opinion  that  defendant  was  not  required  to  plead  or 
demur  to  the  declaration  unless  the  process  of  summons 
in  the  state  court  was  duly  served  upon  an  agent  of  defend* 
VOL.  ccxxxu — ^9 
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ant  upon  whom  service  of  process  was  authorized  to  be 
made/' 

Judgment  was  then  entered  quashing  the  service  of 
process  and  diftmissing  the  action  ''without  prejudice  to 
the  right  of  plaintiff  to  sue  upon  the  causes  of  action  set 
up  in  the  declaration/' 

Plaintiff  prayed  a  writ  of  error  to  this  court  upon  the 
question  of  jurisdiction.  It  was  allowed  in  open  court, 
the  court  reciting  that  it  was  allowed  on  the  question  of 
jurisdiction  only,  the  court  having  dismissed  the  action 
^'on  the  sole  question  that  the  court  had  no  jurisdiction 
of  the  action.'' 

The  question  in  the  case  is  the  simple  one  of  what  is  the 
effect  of  §§  29  and  38  of  the  Judicial  Code.  Section  29 
provides  for  the  filing  of  a  petition  for  the  removal  of  a 
suit  from  a  state  court  to  the  District  Court  of  the  United 
States  at  any  time  before  the  defendant  is  required  by 
the  laws  of  the  State  to  answer  or  plead,  and  the  filing 
therewith  of  a  bond  for  ''entering  in  such  District  Court, 
within  thirty  days  from  the  date  of  filing  said  petition,  a 
certified  copy  of  the  record  in  such  suit."  It  provides 
that,  this  being  done,  the  state  court  shall  accept  the 
petition  and  bond  and  "proceed  no  further  in  such  suit." 
It  provides  further  that  notice  of  the  petition  and  bond 
shall  be  given  to  the  adverse  party  and  that  "the  said 
copy  being  entered  within  said  thirty  days  as  aforesaid  in 
said  District  Court  of  the  United  States,  the  parties  so 
removing  the  said  cause  shall  within  thirty  days  there- 
after plead,  answer  or  demur  to  the  declaration  or  com- 
plaint in  said  cause,  and  the  cause  shall  then  proceed  in 
the  same  manner  as  if  it  had  been  originally  commenced 
in  the  said  District  Court." 

Section  38  provides  that  the  District  Court  in  suits  so 
removed  shall  "proceed  therein  as  if  the  suit  had  been 
originally  conunenced  in  said  District  Court,  and  the 
same  proceedings  had  been  taken  in  such  suit  in  said 
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District  Court  as  shall  have  been  had  therein  in  said 
state  court  prior  to  its  removal." 

The  argument  is  that  these  sections  abolish  the  practice 
declared  in  Goldey  v.  Morning  News,  166  U.  S.  518,  and 
Wabash  Railway  Co.  v.  Brow,  164  U.  S.  271.  In  the  former 
case  the  following  propositions  were  laid  down:  (1)  The 
right  and  procedure  of  removal  of  actions  from  a  state 
court  are  to  be  determined  by  the  Federal  law.  (2)  The 
legislature  or  the  judiciary  of  a  State  can  neither  defeat 
the  right  nor  limit  its  effect.  (3)  The  act  of  Congress  by 
which  the  practice,  pleadings,  and  forms  and  modes  of 
proceeding  in  actions  at  law  in  the  courts  of  the  United 
States  are  required  to  conform  as  near  as  may  be  to  those 
existing  in  the  state  courts  applies  only  to  cases  of  which 
the  court  has  jurisdiction  according  to  the  Constitution 
and  laws  of  the  United  States.  (4)  A  suit  must  be  actually 
pending  in  a  state  court  before  it  can  be  removed,  but 
its  removal  to  the  coiut  of  the  United  States  does  not 
admit  that  it  was  rightfully  pending  in  the  state  court, 
or  that  the  defendant  could  have  been  compelled  to 
answer  therein;  but  enables  the  defendant  to  avail  himself 
in  the  United  States  court  of  any  and  every  defense  duly 
and  seasonably  reserved  and  pleaded  to  the  action  (p.  524) 
*"m  the  same  manner  as  if  it  had  been  originally  com- 
menced in  said  circuit  comt.'"  The  words  quoted,  it 
will  be  observed,  are  repeated  in  §  29,  "District  Court" 
being  substituted  for  ''Circuit  Court." 

In  Wabash  Railway  Co.  v.  Brow,  164  U.  S.  271,  279,  it  is 
said,  ''By  the  exercise  of  the  right  of  removal,. the  peti- 
tioner refuses  to  permit  the  state  court  to  deal  with  the 
case  in  any  way,  because  he  prefers  another  foirum  to 
which  the  law  g^ves  him  the  right  to  resort.  This  may  be 
said  to  challenge  the  jurisdiction  of  the  state  court,  in 
the  sense  of  declining  to  submit  to  it,  and  not  necessarily 
otherwise* 

"We  are  of  opinion  that  the  filing  of  a  petition  for 
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removal  does  not  amount  to  a  general  appearance,  but 
to  a  special  appearance  only." 

Subsequent  cases  have  applied  this  ruling.  Mechanical 
Appliance  Co.  v.  CasUemany  216  U.  S.  437,  and  cases  cited 
therein. 

It  is  contended,  however,  as  we  have  seen,  that  §§  29  and 
38  of  the  Judicial  Code  have  instituted  a  new  and  more 
expeditious  practice.  This  is  deduced  from  that  part  of 
§  29  which  provides  that  the  party  desiring  to  remove  a 
case  shall  make  and  file  with  his  petition  a  bond  for 
entering  in  the  District  Court  within  thirty  dajB  from 
the  date  of  filing  his  petition  a  certified  copy  of  the  record, 
written  notice  thereof  to  be  given  the  adverse  party,  and 
the  copy  of  the  record  being  so  entered,  ''the  parties  so 
removing  the  said  cause  sfiaU,  wUhin  thirty  days  thereafter^ 
plead,  answer  or  demur  to  the  declaration  or  complaint  in 
said  cause.    .    .     ." 

The  purpose  of  these  provisions,  which  are  an  amend* 
ment  to  the  prior  law,  it  is  contended,  is  to  expedite  trials 
and  preclude  a  defendant  from  preventing  a  speedy  trial 
in  the  state  court  by  removal  proceedings  and  ''then 
consume  the  time  arid  expense  and  exercise  of  jurisdiction 
of  the  Federal  court  by  invoking,  by  motion,  the  court's 
jurisdiction  to  dismiss  the  cause,  and  thus  compel  plaintiff 
to  go  upon  a  fool's  errand."  To  prevent  this  consequence, 
it  is  further  insisted,  the  record  was  required  to  be  filed 
within  thirty  days  from  the  date  of  filing  the  petition  for 
removal,  which,  necessarily,  it  is  said,  would  be  in  va- 
cation, and  that  therefore  the  requirement  that  within 
thirty  days  after  it  is  filed  the  defendant  ''shall  plead, 
answer  or  demur  to  the  declaration  or  complaint  in  said 
cause '^  necessarily  means  "a  plea  or  demurrer  to  the 
declaration  and  cannot  mean  a  plea  in  abatement  to  the 
service  of  the  Writ." 

It  may  be  conceded  that  the  purpose  of  the  amend- 
ment was  to  secure  expedition  in  the  disposition  of  the 
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case,  but  a  revolution  in  the  practice  and  efficacy  of  the 
right  of  removal  is  not  lightly  to  be  inferred.  And  a 
revolution  it  would  be.  It  would  take  from  the  Federal 
courts  the  power  they  have  possessed  under  the  cases 
cited,  a  power  not  only  to  pass  upon  the  merits  of  the 
case  but  upon  the  validity  of  the  service  of  process,  that 
is,  upon  the  question  of  jurisdiction  over  the  person  of 
the  defendant.  How  essential  this  power  is  to  the  right 
of  removal  is  obvious.  Without  it  a  State  could  prescribe 
any  process  or  notice  or  a  plaintiff,  as  in  the  pending  case, 
serve  process  on  a  person  having  no  relation  with  a  defend* 
ant  and  compel  him  to  submit  to  it  and  to  a  jurisdiction 
not  of  his  residence,  or  give  up  his  right  to  tsJs.e  the  case 
to  what  in  contemplation  of  law  may  be  a  more  impartial 
tribunal  for  the  determination  of  the  action  instituted 
against  him  and  which  it  is  the  piupose  of  the  removal 
proceedings  to  seciu'e  to  him,  and,  it  must  be  assumed, 
completely,  not  by  surrender  of  any  of  his  rights  but  in 
protection  and  security  of  all  of  them. 

The  weakness  of  plaintiff's  contention  is  demonstrated 
not  only  when  we  consider  all  of  the  language  of  §  29,  but 
the  language  of  §  38,  which  provides  that  in  all  suits  re- 
moved the  District  Court  shall  proceed  therein  as  if  the 
suit  had  been  originally  commenced  in  the  District  Court, 
''and  the  same  proceedings  had  been  taken  in  such  suit 
in  said  District  Court  as  shall  have  been  had  therein  in 
said  state  court  prior  to  its  removal."  In  other  words, 
the  cause  is  transferred  to  the  District  Court  as  it  stands 
in  the  state  court  and  the  defendant  is  enabled  to  avail 
himself  in  the  latter  court  of  any  defenses  and,  within  the 
time  designated,  plead  to  the  action  ''in  the  same  manner 
as  if  it  had  been  originally  commenced  in  said  District 
Court.''  And  these  words,  we  have  seen,  were  explicitly 
given  such  effect  in  the  cited  cases. 

It  is  clear,  therefore,  that  plaintiff  gives  too  restrictive  a 
meaning  to  the  word  "plead"  in  §  20.    It  must  be  con- 
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strued  to  include  a  plea  to  the  jurisdiction,  and,  so  con- 
struing it,  all  of  the  provisions  for  removal  of  causes  be- 
come accordant  and  their  purposes  fulfilled — the  right  of  a 
speedy  disposition  of  the  suit  to  the  plaintiff  and  the 
right  of  the  defendant  to  have  all  questions  determined 
by  the  Federal  tribunal. 

Plaintiff  further  contends  that  under  the  Mississippi 
Code  the  filing  of  the  petition  for  removal  constitutes  a 
general  entry  of  appearance,  that  therefore,  if  §  29  does 
not  compel  the  removing  party  to  plead  to  the  declaration 
within  thirty  days,  "then,  under  §  914,  Rev.  Stat.;  U.  S. 
Comp.  Stat,  of  1901,  p.  684,  the  'practice,  pleadings,  forms 
and  modes  of  proceeding'  in  the  state  court,  adopted  in 
the  Federal  court,  would  make  the  plea  to  the  jurisdiction 
here  in  the  District  Court  a  general  entry  of  appearance 
and  would  require  a  plea  to  the  merits  at  the  next  term 
of  the  District  Court  under  the  Code  of  the  State,"  be- 
cause ''a  special  is  a  general  entry  of  appearance  under 
§  3946,  Code  of  1906." 

The  contention  is  untenable.  Ooldey  v.  Morning  News, 
and  Mechanical  Appliance  Co.  v.  CaaUeman,  supra. 

Judgment  cffirmed. 


BACON  ET  AL.,  PUBLIC  SERVICE  COMMISSION 
OF  THE  STATE  OF  VERMONT,  v.  RUTLAND 
RAILROAD  COMPANY. 

APPEAL  FROM  THE  DISTRICT  COT7RT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  VERMONT. 

No.  760.    Argued  January  9,  1914.— Decided  January  19,  1914. 

Although  the  state  statute  may  permit  an  appeal  from  an  order  of  the 
state  railroad  conmiiasion  to  the  Supreme  Court  of  the  State,  if 
legislative  powers  have  not  been  conferred  upon  that  court,  a  lail- 
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road  corporation  is  not  obliged  to  take  such  an  appeal  in  order  to 
obtain  relief  from  an  order  that  violates  the  Federal  Constitution. 
It  may  assert  its  rights  at  once  in  the  Federal  courts. 

The  constitution  of  Vermont  does  not  confer  legislative  powers  on  the 
courts  of  that  State,  and  the  appeal  given  by  §§  4599  and  4600,  Pub. 
Stat,  of  1909,  from  orders  of  the  state  railroad  conmiission  to  the 
Supreme  Court  is  a  purely  judicial  remedy. 

PrenHa  v.  AUanHc  Coast  Line,  211  U.  S.  210,  distinguished,  as  the  Su- 
preme Court  of  Virginia  possesses  legislative  powers  enabling  it  not 
only  to  review  the  state  railroad  commission  but  to  substitute  such 
order  as  in  its  opinion  the  commission  should  have  made. 

The  factS;  which  involve  the  validity  of  an  order 
concerning  a  passenger  station  made  by  the  Public  Service 
Commission  of  Vermont,  are  stated  in  the  opinion. 

Mr.  Frederic,  D.  McKenney,  with  whom  Mr.  John 
Spalding  Flanneryy  Mr.  WHliam  HitZy  and  Mr.  Robert  C. 
Bacon  were  on  the  brief,  for  appellants: 

17\^thout  differentiating  in  the  constitutional  sense  be- 
tween the  powers  and  duties  of  administrative  bodies 
engaged  in  the  regulation  of  common  carriers,  when 
establishing  a  tariff  of  rates  for  the  future,  and  when  con- 
demning in  the  interest  of  the  public  safety  and  conven- 
ience existing  facilities  and  requiring  the  installation  of 
improved  or  additional  accommodation,  the  principles 
expounded  in  Prentis  v.  AtianMc  Coast  lAnCy  211  U.  S.  210, 
^      ' 1-'— 1-1-  x_^  jj^^  should  control  the  dis- 

I,  the  order  complained  of  con- 
>erty  and  infringes  the  Four- 
Service  Commission  is  estab- 
efined  at  length  by  the  public 
in  Virginia  the  State  Corpora- 
iblished  and  its  powers  are 
of  the  State.  Both  Commis- 
e  meaning  of  Rev.  Stat.,  §  720, 
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— ^but  whether  in  the  commonly  accepted  sense  of  that 
word  does  not  matter. 

The  statutory  powers  of  the  Vermont  Commission  with 
respect  to  the  establishment  and  maintenance  by  railroad 
companies  doing  business  in  that  State  of  public  trans- 
portation service  facilities  and  conveniences,  are  at  least 
equal  to  those  conferred  upon  the  Virginia  Commission. 

When  a  State  by  appropriate  legislation  sees  fit  to  unite 
legislative  and  judicial  powers  in  a  single  hand,  there  is 
nothing  to  hinder  so  far  as  the  Constitution  of  the  United 
States  is  concerned,  and  it  is  unnecessary  in  the  present 
case  to  determine  whether  the  appellants  here  when 
making  the  order  complained  of  by  the  appellee  were 
exercising  legislative  or  judicial  powers. 

In  this  case,  as  in  the  Prentis  Case,  the  aggrieved  party 
was  possessed  of  the  uncontradicted  and  undeniable  right 
of  appeal  and  in  the  instant  case,  as  was  there  ruled,  that 
right  should  have  been  availed  of  by  the  aggrieved  cor- 
poration so  as  to  make  it  absolutely  certain  that  the  offi- 
cials of  the  State  would  try  to  establish  and  enforce  an 
unconstitutional  rule  before  resort  was  had  to  the  Federal 
District  Court  to  tie  the  hands  and  cripple  the  powers 
of  the  State  Commission. 

Mr.  Edwin  W.  Lawrence  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  oourt. 

This  is  a  bill  in  Equity  brought  by  the  appellee,  the 
Railroad  Company,  to  restrain  the  Public  Service  Com- 
mission of  Vermont  from  enforcing  an  order  concerning 
a  passenger  station  of  the  Company  at  Vergeimes.  The 
order  is  alleged  to  violate  the  Fourteenth  Amendment. 
The  Commission  moved  to  dismiss  the  bill  on  the  ground 
that  until  the  appellee  had  taken  the  appeal  from  the 
order  to  the  Supreme  Court  of  the  State  that  is  provided 
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for  by  Pub.  Stat.  Vt.  1906,  §§  4599,  4600,  it  ought  not  to 
be  heard  to  complain  elsewhere.  The  motion  was  over- 
ruled and  the  defendants  not  desiring  to  plead  an  injunc- 
tion was  issued  as  prayed. 

The  defendants  rely  upon  Prentia  v.  Aiiantic  Coast  Line 
Co.,  211  U.  S.  210,  229,  230.  The  ground  of  that  decision 
was  that  by  the  state  constitution  an  appeal  to  the  Su- 
preme Court  of  Appeals  from  an  order  of  the  State  Cor- 
poration Commission  fixing  rates  was  granted,  with  power 
to  the  court  to  substitute  such  order  as  in  its  opinion  the 
Commission  should  have  made.  The  court  was  given 
legislative  powers,  and  it  was  held  that  in  the  circum- 
stances it  was  proper,  before  resorting  to  the  Circuit 
Court  of  the  United  States,  to  make  sure  that  the  officials 
of  the  State  would  try  to  establish  an  imconstitutional 
rule.  But  it  was  laid  down  expressly  that  at  the  judicial 
stage  the  railroads  had  a  right  to  resort  to  the  courts  of 
the  United  States  at  once.  p.  228.  Therefore  before  that 
case  can  apply  it  must  be  established  at  least  that  legisla- 
tive powers  are  conferred  upon  the  Supreme  Court  of  the 
State  of  Vermont. 

The  appeal  in  Vermont  is  given  by  statute,  not  by  the 
Constitution,  which  separates  legislative,  executive  and 
judicial  powers,  c.  2,  §  6.  The  material  provisions  are 
as  follows:  §  4599.  ''Any  party  to  a  cause  who  feels  him- 
self aggrieved  by  the  final  order,  judgment  or  decree  of 
said  board  shall  have  the  right  to  take  the  cause  to  the 
supreme  court  by  appeal,  for  the  correction  of  any  errors 
excepted  to  in  its  proceedings,  or  in  the  form  or  substance 
of  its  orders,  judgments  and  decrees,  on  the  facts  found  and 
reported  by  said  board."  By  §  4600  appeals  are  to  be 
taken  in  the  manner  and  imder  the  laws  and  rules  of 
procedure  that  govern  appeals  from  the  court  of  chancery. 
"The  Supreme  Court  shall  have  the  same  power  therein 
as  it  has  over  appeals  from  such  court.  It  may  reverse  or 
affirm  the  judgments,  orders  or  decrees  of  said  board, 
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and  may  remand  a  cause  to  said  board  with  such  mandates 
as  law  or  equity  shall  require;  and  said  board  shall  enter 
judgment,  order  or  decree  in  accordance  with  such  man- 
dates." Pub.  Stats.  1906.  It  is  apparent  on  the  face  of 
these  sections  that  they  do  not  attempt  to  confer  legisla- 
tive powers  upon  the  court.  They  only  provide  an  alter- 
native and  more  expeditious  way  of  doing  what  might  be 
done  by  a  bill  in  equity.  Whether  the  alta:iiative  is 
exclusive  or  conciurent,  whether  it  opens  nmtters  that 
would  not  be  open  upon  a  bill  or  not,  if  exceptions  are 
taken  (which  does  not  appear  in  this  case),  is  immaterial; 
the  remedy  in  any  event  is  purely  judicial:  to  exonerate 
the  appellant  from  an  order  that  exceeds  the  law.  This, 
we  imderstand,  is  the  view  taken  by  the  Supreme  Court 
of  the  State,  Bacon  v.  Boston  &  Maine  R.  R.,  83  Vermont, 
421, 467;  Sabre  v.  RtUland  R.  R.  Co.,  86  Vermont,  347, 368, 
369,  and  this  being  so,  by  the  rule  laid  down  in  Prentis  v. 
AUantic  Coast  Line  Co.,  the  railroad  company  was  free  to 
assert  its  rights  in  the  District  Court  of  the  United  States. 

Decree  affirmed. 


PATSONE  V.  COMMONWEALTH    OF  PENNSYL- 
VANIA. 

ERROB  TO  THE  SUPBEHE  COTTRT  OF  THE  COMMOMWBAIAH 
OP  PENNSYLVANIA. 

No.  38.    Argued  November  4,  1913.— Decided  Januaiy  10,  lOli. 

The  act  of  May  8, 1909,  of  Pennsylvania,  making  it  imlawful  for  im- 
naturalized  foreign  bom  residents  to  kill  wild  game  except  in  de- 
fence of  person  or  property  and  to  that  end  making  the  possession  of 
shot  guns  and  rifles  unlawful,  is  not  unconstitutional  under  the  due 
process  and  equal  protection  provisions  of  the  Foorteenth  AmeiKl* 
meat. 
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A  State  may  protect  its  wild  game  and  preserve  it  for  its  own  citizens. 
Oeer  v.  Carmectieul,  161  U.  S.  619. 

A  State  may  classify  with  reference  to  the  evil  to  be  prevented. 

The  determination  of  the  class  from  which  an  evil  is  mainly  to  be 
feared  and  specialized  in  the  legislation  is  a  practical  one  dependent 
upon  experience;  and  this  court  is  slow  to  declare  that  the  state 
legislature  is  wrong  in  its  facts.   Adams  v.  MUwaukee,  228  U.  S.  572. 

A  State  may  direct  its  police  regulations  ag^dnst  what  it  deems  the 
evil  as  it  actually  exists  without  covering  the  whole  field  of  possible 
abuse.   Central  Lumber  Co.  v.  South  Dakota,  227  U.  S.  157. 

The  provisions  in  Article  II  of  the  treaty  with  Italy,  giving  citizens  of 
Italy  the  right  to  carry  on  trade  on  the  same  terms  as  natives  of  this 
country,  and  provisions  in  the  treaty  with  Switzerland,  applicable  to 
citizens  of  Italy  under  the  favored  nation  clause  in  Article  XXTV  of 
the  treaty  with  Italy,  relate  to  trade,  and  are  not  applicable  to  per- 
sonal use  of  firearms;  and  a  state  statute  protecting  wild  game  and 
prohibiting  aliens  from  owning  shot  guns  and  rifles  is  not  incom- 
patible with  or  violative  of  such  treaty  provisions. 

Qtuere,  and  not  to  be  decided  on  this  record,  whether  the  statute  in  this 
case  can  be  construed  as  precluding  an  alien  from  possessing  a  stock 
of  guns  for  piuposes  of  trade  and  whether  in  that  event  it  would 
violate  rights  under  the  treatV  with  Italy  of  1871. 

Equality  of  rights  assured  to  citizens  of  Italy  u^der  the  treaty  of  1871 
is  that  of  protection  and  security  for  persons  and  property  and 
nothing  in  that  treaty  purports  or  attempts  to  prevent  a  State  from 
exercising  its  power  for  preservation  of  wild  game  for  its  own  citizens. 

231  Pa.  St.  46,  affirmed. 

The  facts,  which  involve  the  constitutionality  of  the 
wild  game  statute  of  Pennsylvania  maJdng  it  unlawful  for 
any  unnaturalized  foreign  born  resident  to  kill  wild  birds 
or  f^niTTifllft  and  the  validity  of  such  statute  as  applied  to 
an  Italian  citizen  in  view  of  the  treaty  with  Italy,  are 
stated  in  the  opinion. 

Mr.  Marcel  ViH  for  plaintiff  in  error: 

The  statute  violates  the  Fourteenth  Amendment.  It 
deprives  persons  of  liberty  and  property  without  due 
process  of  law.  Barbier  v.  ConnoUy,  113  U.  S.  27;  Mugler 
V.  Kanma,  123  U.  S.  623,  661. 
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While  the  legislature  may  have  authority  to  declare 
unlawful  property  which  is  innocent  in  itself,  yet  such 
power  must  not  be  exercised  in  such  a  way  as  to  infringe 
fundamental  rights  to  a  greater  extent  than  is  absolutely 
necessary  for  the  accomplishment  of  the  legal  purpose  in 
view.  Neither  Lawton  v.  Steele,  152  IT.  S.  133,  nor  Geer  v. 
Connecticut,  control  this  case. 

The  cases  of  People  v.  West,  106  N.  Y.  293, 297;  Osbam  v. 
Charlevoix,  114  Michigan,  655;  Luck  v.  Sears,  29  Oregon, 
421;  State  v.  Levris,  134  Indiana,  250;  McConneU  v.  Mc- 
Killvp,  71  Nebraska,  712,  can  all  be  distinguished. 

A'  State  may  forbid  absolutely  the  possession  of  game 
within  its  borders  because  the  individual  only  acquires 
therein  a  qualified  right  of  property;  it  may  also  forbid  the 
possession  of  articles  which  are  not  adapted  to  any  but 
an  unlawful  use  and  may  confiscate  articles  actually  put 
to  an  illegal  use  or  found  under  circiunstances,  from 
which  it  must  necessarily  be  inferred  that  such  articles 
had  been  or  were  about  to  be  used  for  an  illegal  pur- 
pose. 

Under  the  terms  of  the  present  act  the  mere  possession 
of  property,  innocent  in  itself,  and  having  lawful  uses,  is 
made  an  offence  apart  from  its  being  used  unlawfully  and 
its  forfeiture  is  fixed  as  part  of  the  penalty. 

The  legislature  cannot  provide  that  implements  which 
are  susceptible  of  beneficial  use  and  which  have  not  been 
perverted  to  an  unlawful  use,  be  sxunmarily  abated  or 
declared  forfeited  after  a  hearing,  as  part  of  a  penalty  for 
the  offence  of  having  them  in  possession. 

Shot  guns  and  rifles  are  articles  of  property  not  harmful 
in  themselves,  necessary  for  legitimate  uses,  and  there  is 
no  manifest  necessity  to  forbid  their  possession  in  order 
to  prevent  aliens  from  hunting  game. 

The  State  has  not  the  right  to  confiscate  such  property 
under  such  circumstances  and  without  a  hearing  at  which 
he  can  offer  a  defence. 
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The  possession  of  property  harmless  in  itself  and  which 
is  necessary  for  lawful  purposes  cannot  be  prohibited  and 
the  property  itself  confiscated  merely  because  it  is  also 
capable  of  being  put  to  an  illegal  use. 

The  equal  protection  provisions  of  the  Fourteenth 
Amendment  are  violated  by  the  act.  It  forbids  the 
possession  of  shot  guns  and  rifles  by  resident  aliens  alone, 
thus  depriving  them  of  efficient  and  essential  instruments 
for  protection  of  person  and  property.  It  provides  for 
the  confiscation  of  valuable,  innocent  property  when 
owned  by  aliens,  notwithstanding  that  it  has  never  been 
put  to  any  illegal  use.  It  singles  out  a  class  for  disciimi- 
nating  and  hostile  legislation.  Duncan  v.  Missouri, 
152  U.  S.  377,  382;  Missouri  v.  Lewis,  101  U.  S.  22,  31. 

There  is  a  further  discrimination  against  resident  aliens 
as  distinguished  from  non-resident  aliens,  as  the  latter 
are  apparently  allowed  to  possess  shot  guns  and  rifles, 
and  use  them  within  the  State  for  the  purpose  of  hunting 
game  for  periods  of  ten  days,  subject  only  to  the  general 
game  laws  of  the  State.  Pkssy  v.  Ferguson,  163  U.  S. 
530,  537;  SUiie  v.  Montgomery,  94  Maine,  192;  Templar 
v.  Barbers^  Board,  131  Michigan,  254. 

These  inequalities  cannot  be  justified  on  the  ground  of 
proper  classification;  see  Railway  v.  Ellis,  165  U.  S.  160, 
155;  Yick  Wo.  v.  Hopkins,  118  U.  S.  356,  369. 

The  statute  contravenes  the  existing  treaty  between 
the  United  States  and  Italy  of  1871;  see  Arts.  II,  III,  17 
Stat.  845;  and  under  the  favored  nation  clause,  Art.  XXIV 
of  that  treaty,  this  statute  also  violates  the  provisions  of  the 
treaty  with  Switzerland  of  1855,  9  Stat.  597,  putting  citi- 
zens on  a  footing  of  reciprocal  equality.  By  this  statute 
an  Italian  farmer  in  Pennsylvania  cannot  protect  his 
property  from  birds  and  dogs  even  though  wild  and  sub- 
ject to  be  killed  by  citizens.  See  In  re  Marshall,  102  Fed. 
Rep.  325. 

The  wording  of  tha  treaty  is  pUiin  and  shows  that  the 
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contracting  parties  intended  that  their  subjects  should 
at  least  enjoy  in  the  territory  of  each  other  the  same 
liberty  of  carrying  on  trade  and  protection  and  security 
of  their  persons  and  property  as  natives  under  like  con- 
ditions. Maiorano  v.  Bait.  &  Ohio  R.  R.  Co.,  213  U.  S. 
208;  Crowley  v.  Chri&tianson,  137  U.  S.  91. 

The  terms  of  the  act  are  not  limited  to  any  class  or 
nationality  whatsoever.  An  alien  merchant  or  manu- 
facturer who  may  have  spent  most  of  his  life  in  Pennsyl- 
vania, adding  to  its  wealth  as  well  as  his  own,  not  only 
may  not  shoot  game,  upon  his  own  land,  which  has  been 
held  a  right  of  property  in  State  v.  MaJloryy  73  Arkansas, 
236,  but  he  is  not  allowed  the  possession  of  a  shot  gun  or 
rifle  upon  such  property  for  the  protection  thereof  or  for 
use  in  hunting  game  in  other  States  where  he  might  law- 
fully shoot  under  regulations  applying  to  non-resident 
aliens. 

No  State  may  prohibit  the  possession  of  any  lawful 
article  of  trade  and  conmierce  to  Italian  subjects  and 
at  the  same  time  allow  its  possession  by  natives  without 
violating  the  quoted  treaty  provisions. 

In  addition  to  violating  the  Italian  treaty  the  act  vio- 
lates the  treaty  with  Switzerland  by  imposing  upon  Italian 
subjects  more  burdensome  conditions  and  other  conditions 
in  respect  to  the  possession  of  property  and  the  exercise 
of  conmierce  than  are  imposed  upon  natives. 

Treaties  are  the  supreme  law  of  the  land  and  all  state  au- 
thority is  subordinate  thereto,  especially  when  the  treaty, 
as  in  this  case,  is  self-executing,  Rauenstein  v.  Lynham, 
100  U.  S.  484,  and  relates  to  a  proper  subject  of  treaty 
negotiation.  Jacobson  v.  MoBsadiuBettBj  197  U.  S.  11,  24. 
See  also  Maiier  of  Heff,  197  U.  S.  405,  488. 

Mr.  John  C.  Bell,  Attorney  (jeneral  of  the  State  of  Penn- 
sylvania, and  Mr.  William  M.  Hargest,  with  whom  Mr, 
W.  H.  Lemon  was  on  the  brief,  for  defendant  in  error. 
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Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  an  unnaturalized  foreign  bom 
resident  of  Pennsylvania  and  was  complained  of  for  own- 
ing or  having  in  his  possession  a  shot  gun/ contrary  to  an 
act  of  May  8,  1909.  Laws,  1909,  No.  261,  p.  466.  This 
statute  makes  it  imlawful  for  any  imnaturalized  foreign 
bom  resident  to  kill  any  wild  bird  or  animal  except  in 
defence  of  person  or  property,  and  'to  that  end'  makes  it 
unlawful  for  such  foreign  bom  person  to  own  or  be  pos- 
sessed of  a  shot  gun  or  rifle;  with  a  penalty  of  twenty- 
five  dollars  and  a  forfeiture  of  the  gun  or  guns.  The  plain- 
tiff in  error  was  found  guilty  and  was  sentenced  to  pay 
the  above  mentioned  fine.  The  judgment  was  affirmed 
on  successive  appeals.  231  Pa.  St.  46.  He  brings  the 
case  to  this  court  on  the  groimd  that  the  statute  is  con- 
trary to  the  Fourteenth  Amendment  and  also  is  in  con- 
travention of  the  treaty  between  the  United  States  and 
Italy,  to  which  latter  coimtry  the  plaintiff  in  error  be- 
longs. 

Under  the  Fourtefenth  Amendment  the  objection  is 
two-fold;  unjustifiably  depriving  the  alien  of  property 
and  discrimination  against  such  aliens  as  a  class.  But 
the  former  really  depends  upon  the  latter,  since  it  hardly 
can  be  disputed  that  if  the  lawful  object,  the  protection 
of  wild  life  {Geer  v.  Connedicutj  161  U.  S.  519),  warrants 
the  discrimination,  the  means  adopted  for  making  it 
effective  also  might  be  adopted.  The  possession  of  rifles 
and  shot  guns  is  not  necessary  for  other  purposes  not 
within  the  statute.  It  is  so  peculiarly  appropriated  to 
the  forbidden  use  that  if  such  a  use  may  be  denied  to  this 
class,  the  possession  of  the  instruments  desired  chiefly 
for  that  end  also  may  be.  The  prohibition  does  not  ex- 
tend to  weapons  such  as  pistols  that  may  be  supposed  to 
be  needed  occasionally  for  self-defence.  So  far,  the  case 
is  within  the  principle  of  Lawton  v.  Steele^  152  U.  S.  133. 
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See  further  Silz  v.  Hesterherg,  211  U.  S.  31.  Purity  Ex- 
tract Co.  V.  Lynch,  226  U.  S.  192. 

The  diacriiniiiation  undoubtedly  presents  a  more  diffi- 
cult question.  But  we  start  with  the  general  considerar 
tion  that  a  State  may  classify  with  reference  to  the  evil 
to  be  prevented,  and  that  if  the  class  discriminated  against 
is  or  reasonably  might  be  considered  to  define  those  from 
whom  the  evil  mainly  is  to  be  feared,  it  properly  may  be 
picked  out.  A  lack  of  abstract  symmetry  does  not  matter. 
The  question  is  a  practical  one  dependent  upon  expe- 
rience. The  demand  for  symmetry  ignores  the  specific 
difference  that  escperience  is  supposed  to  have  shown  to 
mark  the  class.  It  is  not  enough  to  invalidate  the  law 
that  others  may  do  the  same  thing  and  go  unpunished, 
if,  as  a  matter  of  fact,  it  is  found  that  the  danger  is  charac- 
teristic of  the  class  named.  Lindsley  v.  Natural  Carbonic 
Gas  Co.,  220  U.  S.  61,  80,  81.  The  State  'may  direct  its 
law  against  what  it  deems  the  evil  as  it  actually  exists 
without  covering  the  whole  field  of  possible  abuses.' 
Cenhal  Lumber  Co.  v.  South  Dakota,  226  U.  S.  157,  160. 
Rosenthal  y.  New  York,  226  U.  S.  260,  270.  UHote  v. 
New  Orleans,  177  U.  S.  687.  See  further  Louisville  & 
NashviUe  R.  R.  Co.  v.  MeUan,  218  U.  S.  36.  The  question 
therefore  narrows  itself  to  whether  this  court  can  say 
that  the  Legislature  of  Pennsylvania  was  not  warranted 
in  assuming  as  its  premise  for  the  law  that  resident  un- 
naturalized aliens  were  the  peculiar  source  of  the  evil 
that  it  desired  to  prevent.  Barrett  v.  Indiana,  229  U.  S. 
26,  29. 

Obviously  the  question  so  stated  is  one  of  local  ex- 
perience on  which  this  court  ought  io  be  very  slow  to 
declare  that  the  state  legislature  was  wrong  in  its  facts. 
Adams  v.  Milwaukee,  228  U.  S.  672,  683.  If  we  might 
trust  popular  speech  in  some  States  it  was  right — ^but  it 
is  enough  that  this  court  has  no  such  knowledge  of  local 
conditions  as  to  be  able  to  say  that  it  was  manifestly 
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wrong.  See  Trageser  v.  Gray,  73  MarylaDd,  250.  Cam- 
monweaUh  v.  Hana,  195  Massachusetts,  262. 

The  defence  under  the  treaty  with  Italy  of  February  26, 
1871, 17  Stat.  845,  appears  to  us  to  present  less  difficulty. 
The  provisions  relied  upon  are  those  in  Article  2,  giving 
to  citizens  of  Italy  the  right  to  carry  on  trade  and  to  do 
anything  incident  to  it  upon  the  same  teims  as  the  natives 
of  this  country;  in  Article  3,  assiu'ing  them  security  for 
persons  and  property  and  that  they  ''shall  enjoy  in  this 
respect  the  same  rights  and  privileges  as  are  or  shall  be 
granted  to  the  natives,  on  their  submitting  themselves  to 
the  conditions  imposed  upon  the  natives''  and  in  Arti- 
cle 24  promising  to  the  Kingdom  of  Italy  the  same  favors 
in  respect  to  commerce  and  navigation  that  may  be 
granted  to  other  nations.    We  will  say  a  word  about  each. 

The  last  article  is  supposed  to  make  applicable  a 
conv^ition  with  Switzerland  (proclaimed  November  9, 
1855,  11  Stat.  597)  providing  against  more  biu'densome 
conditions  being  imposed  upon  the  residence  of  Swiss 
than  upon  that  of  citizens.  But  Article  24  refers  only  to 
commerce  and  navigation  and  the  case  must  stand  wholly 
upon  Articles  2  and  3.  As  to  Article  2  it  will  be  time  enough 
to  consider  whether  the  statute  can  be  construed  or  upheld 
as  precluding  Italians  from  possessing  a  stock  of  guns  for 
purposes  of  trade  when  such  a  case  is  presented.  The 
act  was  passed  for  an  object  with  which  possession  in  the 
way  of  trade  has  nothing  to  do  and  well  might  be  inter- 
preted as  not  extending  to  it.  There  remains  then  only 
Article  3.  With  regard  to  that  it  was  pointed  out  below 
that  the  equality  of  rights  that  it  assures  is  equality  only 
in  respect  of  protection  and  security  for  persons  and  prop- 
erty. The  prohibition  of  a  particular  kind  of  destruction 
and  of  acquiring  property  in  instruments  intended  for 
that  purpose  establishes  no  inequality  in  either  respect. 
It  is  to  be  remembered  that  the  subject  of  this  whole 
discussion  is  wild  game,  which  the  State  may  preserve  for 
VOL.  ccxxxn— 10 
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its  own  citizens  if  it  pleases.  Geer  v.  Connecticut^  161  U.  S. 
519,  529.  We  see  nothing  in  the  treaty  that  purports 
or  attempts  to  cut  off  the  exercise  of  their  powers  over  the 
matter  by  the  States  to  the  full  extent.  Compagnis 
Francaise  de  Navigation  a  Vapeur  v.  State  Board  of  HeaJih, 
186  U.  S.  380,  394,  395. 

Judgment  affirmed. 
The  Chief  Justice  dissents. 


CHESAPEAKE  &  OHIO   RAILWAY  CO.  v.  COCK- 
RELL,  ADMINISTRATOR. 

ERROR  TO  THE  COURT  OF  APPEALS  OF  THE  STATE  OF 
KENTUCKY. 

No.  100.    Argued  December  5,  1913.— Decided  January  10,  1914. 

As  the  right  to  remove  a  cause  from  a  state  to  a  Federal  court  exists 
only  in  enumerated  classes  of  cases,  the  petition  must  set  forth  the 
particular  facts  which  bring  the  case  within  one  of  such  classes; 
general  allegations  and  mere  legal  conclusions  are  not  sufficient. 

The  right  of  a  non-resident  defendant  to  remove  the  case  cannot  be 
defeated  by  the  fraudulent  joinder  of  a  resident  defendant;  but  the 
defendant  seeking  removal  must  allege  facts  which  compel  the  con- 
clusion that  the  joinder  is  fraudulent;  merely  to  apply  the  term 
"  fraudulent "  to  the  joinder  is  not  sufficient  to  require  the  state  court 
to  surrender  its  jurisdiction. 

Where  plaintiff's  statement  of  his  case  shows  a  joint  cause  of  action, 
as  tested  by  the  law  of  the  State,  the  duty  is  on  the  non-resident 
defendant  seeking  removal  to  state  facts  showing  that  the  joinder 
was  a  mere  fraudulent  device  to  prevent  removal. 

It  is  not  sufficient  for  a  non-resident  railroad  corporation,  joined  as 
defendant  in  a  suit  for  personal  injuries  with  two  resident  employ^ 
in  charge  of  the  train  which  did  the  injury,  to  show  in  its  petition  an 
absence  of  good  faith  on  plaintiff's  part  in  bringing  the  action  at  all; — 
the  petition  must  show  that  the  joinder  itself  is  fraudulent. 
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This  court,  whQe  aflSriniDg  the  judgment  of  the  Ck^ 
State,  may,  as  it  does  in  this  case,  express  its  disapproval  of  the  rea- 
soning on  which  it  was  based. 

Issues  of  fact  arismg  upon  a  petition  for  removal  are  to  be  determined 
in  the  iPederal  court;  and,  where  the  petition  sufficiently  shows  a 
fraudulent  joinder  and  the  proper  bond  has  been  £^ven,  the  state 
court  must  surrender  jurisdiction,  leaving  any  issue  of  fact  arising 
on  the  petition  to  the  Fed^nl  court.  Wecker  v.  National  Enamding 
Co.,  204  U.  S.  176. 

Where  the  state  court  refuses  to  give  effect  to  a  proper  petition  and 
bond  on  removal,  the  defendant  may  resort  to  certiorari  from  the 
Federal  court  to  obtain  the  certified  transcript  and  injunction  to 
prevent  further  proceedings  in  the  state  court. 

144  Kentucky,  137,  affirmed. 

The  facts,  which  involve  the  validity  of  a  judgment  of 
the  Court  of  Appeals  of  the  State  of  Kentucky  and  the 
construction  of  the  statutes  relative  to  removal  of  causes 
from  the  state  to  the  Federal  courts  are  stated  in  the 
opinion^ 

Mr.  John  T.  Shelby  ^  with  whom  Mr,  Henry  T.  Wickham, 
Mr.  Henry  Taylor,  Jr.,  and  Mr.  D.  L.  PendUtan  were  on 
the  brief,  for  plaintiff  in  error: 

Although  plaintiff's  declaration  states  a  good  cause  of 
action  against  the  resident  defendants  and,  imder  the  law 
of  Kentucky  it  makes  out  a  case  of  joint  liability  on  ail 
the  defendants,  still,  as  the  averments  of  fact  upon  which 
he  predicates  the  charge  of  joint  liability  is  palpably  un* 
true,  and  the  joinder  made  for  the  fraudulent  purpose  of 
depriving  the  non-resident  defendant  of  the  right  to  invoke 
the  jurisdiction  of  the  Federal  court,  the  right  of  removal 
will  not  be  destroyed  by  such  joinder.  Wecker  v.  NaJtumdl 
Enameling  Co.,  204  U.  S.  176. 

Where  a  non-resident  defendant  in  a  petition  for  re- 
moval appropriately  attacks  as  false  and  fraudulent  the 
averments  of  fact  upon  which,  in  the  plaintiff's  petition 
the  charge  of  joint  liability  is  based,  tfie  allegations  of 


Digitized  by 


Google 


148  OCTOBER  TERM.  1913. 

Argument  for  Defendant  in  Error.  332  U.  8. 

the  removal  petition  must,  for  the  purpose  of  determining 
the  right  of  removal,  be  taken  as  true  by  the  state  coiurt, 
and  if  the  plaintiff  desires  to  make  an  issue  as  to  their 
truth,  he  must  do  this,  in  the  Federal  court,  which  latter 
alone  has  jurisdiction  to  try  such  issue.  Where,  admitting 
the  averments  of  fact  made  in  the  removal  petition  to  be 
true,  they  make  a  proper  case  for  removal,  the  application 
ipso  facto  works  the  transfer  to  the  Federal  coiurt  and 
deprives  the  state  court  of  its  jurisdiction  to  proceed 
further.  Stone  v.  South  Carolina^  117  U.  S.  430;  Carson  v. 
Hyatt,  118  U.  S.  279;  Carson  v.  Dunham,  121  U.  S.  42li 
Burlington  ike.  Ry  Co.  v.  Dunn,  122  U.  S.  613;  Crehore  v. 
0.  &  M.  R'y  Co.,  131  U.  S.  240;  Kansas  City  Wy  Co.  v. 
Daughtry,  138  U.  S.  298;  Tex.  &  Pac.  Wy  Co.  v.  Eastin,  214 
U.  S.  153;  lU.  Cent.  R'y  Co.  v.  Sheegog,  216  TJ.  S.  308,  316. 
Notwithstanding  the  clearness  with  which  this  court 
has  so  often  reiterated  this  rule,  the  Kentucky  Court  of 
Appeals  in  7.  C.  R.  R.  Co.  v.  Coley,  121  Kentucky,  385, 
and  Dudley  v.  7.  C.  R.  R.  Co.,  127  Id.  221,  and  other  cases, 
has  erroneously  held  that  even  where  the  removal  petition 
contains  allegations  which,  if  true,  make  a  case  for  re- 
moval, the  state  coiu't  has  the  ri^t  to  inquire  whether 
the  facts  alleged  in  the  petition  for  removal  be  true.  Ala. 
&  G.  S.  R.  R.  Co.  V.  Thompson,  200  U.  S.  206,  is  not 
applicable  to  this  case. 

Afr.  Edward  S.  Jouett,  ¥ 
Jouett  and  Mr.  A.  F.  Byrd  we 
in  error: 

The  state  court  is  not  bouu 
unless  the  face  of  the  record 
to  remove.  Ala.  &  G.  S.  U'j 
206;  Carson  v.  Hyatt,  118  U 
R'y  Co.,  132  U.  S.  240;  Louis 
lin,  132  U.  S.  699;  Stone  v.  Si 

Joint  action  iis  maintains 
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and  its  employ^.  Cent.  Pass.  R'y  Co.  v.  Kuhn,  86  Ken- 
tucky, 578;  C,  N.  O.  <fc  T.  P.  R'y  Co.  v.  Bohan,  200  U.  S. 
221;C.A0.R'yCo.v.Dixan,179V.8.1il;I.C.C.B.Co. 
V.  Coley,  28  K  L.  R.  336;  Jones  v.  I.  C.  B.  B.  Co.,  26  K. 
L.  R.  31;  Pvgh  v.  C.  <fc  0.  B'y  Co.,  101  Kentucky,  77; 
BviherfmdY.  I.  C.  B.  R.  Co.,  27  K.  L.  R.  397. 

The  mere  aUq^tion  that  the  joinder  is  fraudulent  is  not 
8u£Eicient  to  authorise  removal*  Facts  showing  actual 
fraud  in  connection  with  the  joinder  must  be  alleged. 
Alabama  G.  S.  R'y  Co.  y.  Thompsany  200  U.  8. 206;  Ches.  <fr 
Ohio  R'y  Co.  v.  Dixon,  179  U.  S.  136;  Chee.  dt  Okie  R'y  Co. 
V.  McCdbe,  213  U.  S.  215;  Cin.,  N.  0.  &  Tex.  Pac.  R'y  Co. 
y.  Bohan,  200  U.  S.  221 ;  C,  B.  dr  Q.  R.  Co.  y.  Wittard,  220 
U.  S.  413;  C,  R.  I.  <fc  P.  R'y  Co.  y.  Schwyhart,  227  U.  S. 
184;  lU.  Cent.  R'y  Co.  y.  Sheegog,  215  U.  S.  308. 

A  removal  petition  which,  as  in  this  case,  aliases  no 
extraneous  facts  in  connection  with  the  joinder,  but  merely 
enumerates  the  plaintiff's  charges  of  negligence  against 
the  resident  defendant  and  declares  that  each  such  allega- 
tion IS  false,  was  known  so  to  be  by  plaintiff,  and  was  made 
for  the  fraudulent  purpose  of  defeating  removal,  is  insuffi- 
cient. Enos  y.  Kentucky  DietOleries  Co.  (C.  C.  A.),  189 
Fed.  Rep.  342;  lU.  Cent.  R'y  Co.  v.  Sheegog,  215  U.  S.  308. 

The  opinion  of  the  court  below  shows  that  the  fireman 
was  n^cligent  and  was  personally  liable  for  his  negligence. 

Before  this  suit  was  filed  the  Kentucky  courts  had  de- 
cided that  the  fact,  admitted  here,  of  1he  fireman  not 
looking  ahead  upon  approaching  a  crossing  constituted 
negligence.  L.  dr  N.  R.  R.  Co.  v.  Oilmore,  114  S.  W.  Rep. 
762;  L.  A  N.  R.R.  Co.  v.  Taylor,  104  S.  W.  Rep.  776. 

Mb.  Justicb  Van  Dbvantbr  delivered  the  c^nnion  of 
the  court. 

This  was  an  action  begun  in  the  Circuit  Court  of  Clark 
County,   Kentucky,   by   an   administrator,   to   recover 


Digitized  by 


Google 


150  OCTOBER  TERM,   1913. 

Opinion  of  the  Court.  232  U.  S. 

damages  lor  the  death  of  his  intestate,  the  defendants 
being  a  railway  company  and  the  engineer  and  fireman 
of  one  of  its  trains  which  struck  and  fatally  injured  the 
intestate  at  or  near  a  public  crossing  in  Winchester, 
Kentucky.  The  administrator,  engineer  and  fireman  were 
citizens  of  Kentucky,  and  the  railway  company  was  a 
Virginia  corporation.  The  latter  in  due  time  presented 
to  the  court  a  verified  petition  and  proper  bond  for  the 
removal  of  the  cause  into  the  Circuit  Court  of  the  United 
States,  but  the  court  declined  to  surrender  its  jurisdiction 
and,  over  the  company's  protest,  proceeded  to  a  trial 
which  resulted  in  a  judgment  against  the  company,  and 
the  Court  of  Appeals  of  the  State  affirmed  the  judgment, 
including  the  ruling  upon  the  petition  for  removal.  144 
Kentucky,  137. 

The  sole  question  for  decision  here  is,  whether  it  was 
error  thus  to  proceed  to  an  adjudication  of  the  cause  not- 
withstanding the  company's  effort  to  remove  it  into  the 
Federal  court. 

Rightly  understood  and  much  abbreviated,  the  plain* 
tiff's  petition,  after  stating  that  the  train  was  being  oper- 
ated by  the  engineer  and  fireman  as  employ^  of  the  rail- 
way company,  charged  that  the  injury  and  death  of  the 
intestate  were  caused  by  the  negligence  of  the  defendants 
(a)  in  failing  to  maintain  an  adequate  lookout  ahead  of 
the  enjpne,  (b)  in  failing  to  maintain  any  lookout  upon  the 
left  or  fireman's  side,  from  which  the  intestate  went  upon 
the  track,  (c)  in  failing  to  give  any  warning  of  the  approach 
of  the  train,  and  (d)  in  continuing  to  run  the  train  for- 
ward after  it  struck  the  intestate,  and  was  pushing  her 
along,  until  it  eventually  ran  over  and  fatally  injured  her, 
when  it  easily  could  have  been  stopped  in  time  to  avoid 
material  injury.  There  was  a  prayer  for  a  judgment 
against  the  three  defendants  for  $25,000,  the  amount  of 
damages  adeged. 

The  railway  company's  petition  for  removal,  while  not 
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denying  that  the  engineer  and  fireman  weite  in  the  employ 
of  Uie  company  or  that  they  were  operating  the  train 
when  it  struck  and  injured  the  intestate,  did  allege  that 
the  charges  of  negligence  (all  being  specifically  repeated) 
against  the  def^dants  were  each  and  all  ''false  and  un- 
true,  and  were  known  by  the  plaintiflFy  or  could  have  been 
known  by  the  exercise  of  ordinary  diligence,  to  be  false 
and  untrue,  and  were  made  for  the  sole  and  fraudulent 
purpose  of  affording  a  basis,  if  possible,  for  the  fraudulent 
joinder"  of  the  engineer  and  fireman  with  the  railway 
company  and  of ''  thereby  fraudulently  depriving  "  the  lat- 
ter of  its  right  to  have  the  action  removed  into  the  Federal 
court,  and  that  none  of  the  charges  of  ne^igence  on  the 
part  of  the  engineer  or  fireman  could  be  sustained  on  the 
trial. 

It  will  be  perceived  that  but  for  the  joinder  of  the  two 
employes  as  co-defendants  with  the  railway  company, 
the  latter  undoubtedly  would  have  been  entitled  to  remove 
the  cause  into  the  Fcxleral  eovrt  on  the  ground  of  diverse 
citizenship,  there  being  the  requisite  amount  in  contro- 
versy; and  that  the  railway  company  attempted  in  the 
petition  for  removal  to  overcome  the  apparent  obstacle 
arising  from  the  joinder.  Whether  the  petition  was  suffi- 
cient in  that  regard  is  the  subject  of  opposing  contentions. 

The  right  of  removal  from  a  state  to  a  Federal  court, 
as  is  well  understood,  exists  only  in  certain  enumerated 
classes  of  cases.  To  the  exercise  of  the  right,  therefore,  it 
is  essential  that  the  case  be  shown  to  be  within  one  of 
those  classes,  and  this  must  be  done  by  a  verified  petition 
setting  forth,  agreeably  to  the  ordinary  rules  of  pleading, 
the  particular  facts,  not  already  appearing,  out  of  which 
the  right  arises.  It  is  not  enough  to  allege  in  terms  that 
the  case  is  removable  or  belongs  to  one  of  the  enumerated 
classes,  or  otherwise  to  rest  the  right  upon  mere  legal 
conclusions.  As  in  other  pleadings,  t^ere  mtist  be  a  state- 
ment of  the  facts  relied  upon,  and  not  otherwise  appearing. 
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in  order  that  the  court  may  draw  the  proper  conclusion 
from  all  the  facts  and  that,  in  the  event  of  a  removal,  the 
opposing  party  may  take  issue,  by  a  motion  to  remand, 
with  what  is  alleged  in  the  petition.  GoldrWwhing  & 
Water  Co.  v.  Keyes,  96  U.  S.  199,  202;  Carson  v.  Dunham, 
121  U.  S.  421, 426;  Cretuyre  v.  Ohio  &  Munsdppi  Ry.  Co., 
131  U.  S.  240,  244;  Chesapeake  &  Ohio  Railway  Co.  v. 
Pouter*,  169  U.S.  92, 101. 

A  civil  case,  at  law  or  in  equity,  presenting  a  controversy 
between  citizens  of  different  States  and  involving  the 
requisite  jurisdictional  amount,  is  one  which  may  be  re- 
moved by  the  defendant,  if  not  a  resident  of  the  State  in 
which  the  case  is  brought;  and  this  right  of  removal  cannot 
be  defeated  by  a  fraudulent  joinder  of  a  resident  defendant 
having  no  real  connection  with  the  controversy.  LouimXle 
<fc  NashtnUe  R.  R.  Co.  v.  Wangelin,  132  U.  S.  699,  601; 
Alabama  SoiUhem  Railway  Co.  v.  Thompson,  200  U.  S. 
206, 218;  Wecker  v.  Natumal  Enameling  Co.,  204  U.  S.  176; 
lUinois  Central  R.  R.  Co.  v.  Sheegog,  215  U.  S.  308,  316. 
So,  when  in  such  a  csae  a  resident  defendant  is  joined  with 
the  non-resident,  the  joinder,  even  although  fair  upon  its 
face,  may  be  shown  by  a  petition  for  removal  to  be  only  a 
fraudulent  device  to  prevent  a  removal;  but  the  showing 
must  consist  of  a  statement  of  facts  rightly  engendering 
that  conclusion.  Merely  to  traverse  the  allegations  upon 
which  the  liability  of  the  resident  defendant  is  rested  or  to 
apply  the  epithet  ^'fraudulent"  to  the  joinder  will  not 
suffice:  the  showing  must  be  such  as  compels  the  conclu- 
sion that  the  joinder  is  without  right  and  made  in  bad 
faith,  as  was  the  case  in  Wecker  v.  National  Enamding  Co., 
supra.  See  IJUnois  Central  R.  R.  Co.  v.  Sheegog,  supra; 
Chicago,  Rock  Island  &  Pacific  Railway  Co.  v.  DoweU, 
229  U.  S.  102,  114. 

Here  the  plaintiff's  petition,  as  is  expressly  conceded, 
not  only  stated  a  good  cause  of  action  against  the  resident 
defendants,  but,  tested  by  the  laws  of  Kentucky,  as  it 
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should  be;  stated  a  case  of  joint  liability  on  the  part  of  all 
the  defendants.  As  thus  stated  the  case  was  not  re^ 
movable,  the  joinder  of  the  resident  defendants  being 
apparently  the  exercise  of  a  lawful  right.  And  while  the 
plaintiff's  statement  was  not  conclusive  upon  the  railway 
company,  it  did  operate  to  lay  upon  the  latter,  as  a  con- 
dition to  a  removal,  the  duty  of  showing  that  the  joinder 
of  the  engineer  and  fireman  was  merely  a  fraudulent  device 
to  prevent  a  removal.  Of  course,  it  was  not  such  unless  it 
was  without  any  reasonable  basis. 

Putting  out  of  view,  as  must  be  done,  the  epithets  and 
mere  legal  conclusions  in  the  petition  for  removal,  it  may 
have  disclosed  an  absence  of  good  faith  on  the  part  of  the 
plaintiff  in  bringing  the  action  at  all,  but  it  did  not  show 
a  fraudulent  joinder  of  the  engineer  and  fireman.  With 
the  allegation  that  they  were  operating  the  train  wfaidi 
did  the  injury  standing  unchallenged,  the  showing 
amounted  to  nothing  more  than  a  traverse  of  the  charges 
of  negligence,  with  an  added  statement  that  they  were 
falsely  or  recklessly  made  and  could  not  be  proved  as  to 
the  engineer  or  fireman.  As  no  negligent  act  or  omission 
personal  to  the  railway  company  was  chai^;ed  and  its 
liability,  like  that  of  the  two  employ^,  was,  in  effect, 
predicated  upon  the  alleged  negligence  of  the  latter,  the 
showing  manifestly  went  to  the  mecite  of  the  action  as  an 
entirety  and  not  to  the  jpinder;  that  is  to  say,  it  indicated 
that  the  'plaintiff's  case  was  ill  founded  as  to  all  the  de- 
fendants. Plainly,  this  was  not  such  a  showing  as  to  en« 
gender  or  compel  the  conclusion  that  the  two  employ^ 
were  wrongfully  brought  into  a  controversy  which  did  not 
concern  them.  As  they  admittedly  were  in  charge  of  the 
movement  of  the  train  and  their  negligence  was  apparently 
the  principal  matter  in  dispute,  the  plaintiff  had  the  same 
right,  und^  the  laws  of  Kentucky,  to  insist  upon  their 
presence  as  real  defendants  as  upon  that  of  the  railway 
company.    We  conclude,  therefore,  that  the  petition  for 
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removal  was  not  s^ch  as  to  require  the  state  court  to  sur- 
render its  jurisdiction. 

While  tliis  conclusion  requires  an  afiSrmance  of  the 
judgment;  we  would  not  be  imderstood  as  approving  the 
reasoning  upon  which  the  action  of  the  trial  court  was  sus- 
tained by  the  Court  of  Appeals  of  the  State.  That  ooiui}, 
apparently  ai^suming  that  the  petition  for  removal  con- 
tained a  sufficient  showing  of  a  fraudulent  joinder,  held 
that  the  questions  of  fact  arising  upon  the  petition  were 
open  to  examination  and  determination  in  the  state  court, 
and  that  no  error  was  committed  in  refusing  to  surrender 
jurisdiction^  because  upon  the  subsequent  trial  the  evi- 
dence indicated  that  the  showing  in  the  petition  was  not 
true  as  to  the  fireman.  In  so  holding  the  Court  of  Appeals 
fell  into  manifest  error,  for  it  is  thoroughly  settled  that 
issues  of  fact  arising  upon  a  petition  for  removal  are  to  be 
determined  in  the  Federal  coiu*t,  and  that  the  state  court, 
for  the  purpose  of  determining  for  itself  whether  it  will 
surrender  jiuisdiction,  must  accept  as  true  the  allegations 
of  fact  in  such  petition.  Stone  v.  SoiUh  Carolina,  117  U.  S. 
430,  432;  Crehore  v!  Ohio  &  Mississippi  Ry.  Co.,  Illinois 
Centtal  R.  R.  Co.  v.  Sheegog,  and  Chicago,  Rock  Island  A 
Pacific  Ry.  Co.  v.  DoweU,  supra.  In  this  case  had  the  peti- 
tion contained  a  sufficient  showing  of  a  fraudulent  joinder, 
accompanied  as  it  was  by  a  proper  bond,  the  state  court 
would  have  been  in  duty  bound  to  give  dBFect  to  the  peti- 
tion and  surrender  jurisdiction,  leaving  any  issue  of  fact 
arising  upon  the  petition  to  the  decision  of  the  Federal 
court,  as  was  done  in  Wecker  v.  f(ational  Enameling  Co., 
supra.  And  had  the  state  court  refused  to  give  effect  to 
the.  petition,  it  and  the  bond  being  sufficient,  the  railway 
company  might  have  obtained  a  certified  transcript  of  the 
record,  resorting  if  necessary  to  a  writ  of  certiorari  for  that 
purpose,  and,  upon  filing  the  transcript  in  the  Federal 
court,  might  have  invoked  the  authority  of  the  latter  to 
protect  its  jxuisdiction  by  enjoining  the  plaihtiff  from  tak- 


Digitized  by 


Google 


UNITED  STATES  v.  YOUNG.  155 

232  U.  a  OpinioD  of  the  Court. 

ing  further  proceedings  in  the  state  ooiui},  unless  the  clause 
should  be  remanded.  Traction  Co.  v.  Mining  Co.,  196 
U.  S.  239, 245;  Chempeake  &  Ohio  Railway  Co.  v.  McCabe, 
213  U.  S.  207, 217,  219;  Chesapeake  &  Ohio  Raaway  Co.  v. 
McDonald,  214  U.  S.  191,  195;  French  v.  Hay,  22  Wall. 
250;  Dietzech  v.  Hvidekoper,  103  U.  S.  494. 

Jtidgment  affirmed. 


UNITED  STATES  t;.  YOUNG. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  ALABAMA. 

No.  710.    Submitted  January  8,  1914.~Decided  January  2d,  1914. 

Under  §  5480,  Rev.  Stat.,  it  was  Deceesary  to  chaige  not  only  that  a 
Bcheme  to  defraud  was  devised  but  that  it  was  intended  to  be  ef- 
fected by  opening  or  intending  to  open  oorrespondenoe  with  some 
other  person  by  means  of  the'post  office;  under  1 215  of  the  Criminal 
Code  it  is  only  necessary  to  charge  that  the  scheme  be  devised  or 
intended  to  be  devised  and  a  letter  placed  in  the  poet  office  for  the 
purpose  of  executing  the  scheme  or  attempting  to  do  so. 

The  facts,  which  involve  the  construction  of  §.  215  of  the 
Criminal  Code,  are  stated  in  the  opinion. 

The  Solicitor  General  for  the  United  States. 

There  waA  no  appearance  or  brief  filed  for  defendant  in 
error, 

Mr.  Justige  McKbnna  ddivered  the  opinion  of  the 
coxuii. 

Indictment  under  §  215  of  the  Criminal  Code  charging 
the  use  of  the  mails  in  furtherance  of  a  scheme  to  defraud. 
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It  consiste  of  two  counts  to  which  demurrer  was  filed, 
which,  in  specific  objections,  challenged  the  sufficiency 
of  the  indictment.  The  demurrer  was  sustained  and  j  udg- 
ment  entered  quashing  the  indictment.  The  charges 
of  the  indictment,  condensed,  are  as  follows: 

On  the  fifth  of  May,  1911,  within  the  County  of  Mobile 
and  the  jurisdiction  of  the  court,  defendant  devised  a 
scheme  and  artifice  to  defraud  various  banks,  persons  and 
corporations,  particularly  such  as  could  be  induced  through 
the  firm  of  Hollingshead  and  Campbell,  of  New  York  City, 
to  purchase  or  lend  money  upon  the  notes  of  the  Southern 
Hardware  &  Supply  Company,  engaged  in  the  mercantile 
business  at  Mobile,  Alabama,  and  of  which  defendant  was 
the  president. 

Hollingshead  and  Campbell  were  money  brokars  and 
engaged  in  the  business  of  inducing  banks,  persons  and 
corporations  to  purchase  and  lend  money  upon  commercial 
pap^,  and  it  was  the  intention  and  purpose  of  defendant 
in  his  negotiations  with  said  firm  to  induce  and  cause  it  to 
sell  and  dispose  of  the  notes  of  the  Hardware  &  Supply 
Company  and  to  obtain  money  and  credit  for  its  notes 
and  other  evidences  of  indebtedness.  The  defendant  was 
authorized  to  sign  such  notes  and  other  evidences  of  in- 
debtedness and  to  prepare  statements  of  the  financial  and 
business  condition  of  the  company. 

It  was  a  part  of  the  scheme  for  defendant  to  induce 
Hollingshead  and  Campbell  to  sell  and  dispose  of  the  notes 
of  the  Hardware  &  Supply  Company  and  to  persuade  and 
influence  the  various  banks,  etc.,  to  lend  money  upon  the 
notes  of  that  company,  to  prepare  and  cause  to  be  pre- 
pared and  sent  through  the  United  States  mails  to  Hol- 
lingshead and  Campbdl,  false  and  fraudulent  statements  of 
the  business  affairs  and  financial  condition  of  the  Hardware 
&  Supply  Company,  and  which  defendant  was  to,  and  did, 
rqnresent  to  be  statements  showing  the  correct  and  true 
condition  of  the  business  affairs  and  financial  condition 
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of  the  Hardware  &  Supply  CJompany.  These  statem^its 
did  not  show  the  true  condition  of  the  company's  affairs, 
but  were  to  show  and  did  show  its  assets  to  be  greatly  in 
excess  of  those  actually  had  and  owned  by  it,  and  its 
liabilities  to  be  much  less  than  their  true  amount  and 
''falsely  and  fraudulently  showed  the  company  to  be  in  a 
much  better  financial  condition  than  it  was  in  fact  at  the 
time  such  statements  were  made  and  were  to  be  made.'' 

Part  of  the  scheme  was  to  make  Hollingshead  and  Camp* 
bell  believe  the  statements  were  correct,  and  they  did 
make  that  'firm  so  believe,  and  to  rely  upon  them,  and, 
so  rdying  upon  their  truth,  to  recommend  the  purchase 
of  the  Hardware  &  Supply  Company's  notes  and  the  lend- 
ing of  money  upon  them,  defendant  knowing  that  that 
company  ''was  not  then  and  there  in  a  strong  financial 
condition.'' 

Defendant  caused  the  statements  to  be  sent  through 
the  United  States  mails  to  Hollingshead  and  Campbell. 
Hollingshead  and  Campbell  believed  them,  and,  reljring 
upon  their  truth,  recommended  various  banks,  persons 
and  corporations  to  purchase  the  notes  and  lend  money 
upon  the  notes  of  the  Hardware  &  Supply  Company. 
Hie  names  of  certain  banks  and  the  amounts  they  loaned 
are  given. 

For  the  purpose  of  executing  the  scheme  and  artifice, 
defendant  deposited  in  the  United  States  post  office  at 
Mobile,  Alabama,  a  letter,  dated  Jime  27, 1911,  addressed 
to  Hollingshead  and  Campbell  at  New  York.  The  letter 
contained  a  statement  of  the  financial  condition  of  the 
company  showing  the  assets,  liabilities  and  profits  of  the 
H^ware  &  Supply  Company.  It  also  contained  com- 
ments upon  the  business  of  the  company  and  its  relations 
with  Hdlin^ead  and  Campbell.  It  was  sent  through 
the  mails  and  delivered  to  the  latter  at  New  York.  The 
letter  and  the  statements  are  charged  to  have  shown  the 
assets  of  the  Hardware  &  Supply  Company  to  be  greater 
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and  its  liabilities  to  be  less  than  they  actually  were.  And 
it  is  charged  that  defendant  having  devised  a  scheme  and 
artifice  to  defraud^  and  for  the  purpose  of  their  execution^ 
placed  and  caused  to  be  placed  in  the  United  States  post 
office  at  Mobile^  Alabama,  the  letter  above  stated,  and  that 
\i  was  sent  and  delivered  by  the  Post  Office  Establishment 
of  the  United  States. 

The  second  count  in  the  indictment  charges  defendant 
with  having  devised  ^'a  scheme  and  artifice  for  obtaining 
monejrs,  goods,  and  chattels  by  means  of  false  and  fraud- 
ulent representations  and  promises  from  various  banks, 
persons,  firms  and  corporations."  The  manner  and  means 
are  charged  as  in  the  first  count. 

The  scheme,  it  will  be  observed,  was  to  defraud  certain 
banks  and  persons  and  it  was  to  be  accomplished  by  de- 
ception practiced  on  Hollingshead  and  Campbell,  money 
brokers,  through  false  statements  sent  to  that  Company 
through  the  mails,  whereby  they  would  be  induced  to  rec- 
ommend the  commercial  value  of  the  notes  and  other 
evidences  of  indebtedness  of  the  Southern  Hardware  & 
Supply  Company,  of  which  defendant  was  the  president. 
The  first  count  charges  a  scheme  to  defraud  various  banks, 
etc.,  through  the  representations  of  HoUingiahead  and 
Campbell  ''out  of  their's,  the  said  banks',  and  persons',, 
firms'  and  corporations'  moneys,  goods  and  chattels." 
In  the  second  count  the  scheme  is  aJleged  to  be  ''for  ob- 
taining xaoneye,  goods  and  chattels  by  means  of  false  and 
fraudulent  representations  and  promises"  from  the  various 
banks  and  persons. 

Commenting  on  the  indictment,  the  District  Court  said, 
"The  first  count  of  the  indictment  does  not  clearly  set  out 
the  scheme  to  defraud.  It  fails  to  allege  that  the  scheme 
devised  to  defraud  said  banks,  etc.,  was  by  means  of 
false  or  fraudulent  pretenses,  representations  or  promises. 
And  it  fails  to  allege  how  the  scheme  was  to  be  executed. 
It  does  not  allege  that  the  scheme  devised  was  to  be  exe- 
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cuted  by  the  use  of  the  Post  Office  establishment  or  mails 
of  the  United  States."  The  conclusion  of  the  court  was 
that  the  ''said  first  count  of  the  indictment''  was  ''de» 
fective  and  insufficient." 

Further  commenting^  the  court  said:  ''The  second  count 
of  the  indictment  is  subject  to  the  same  defects  and  ob- 
jections as  are  found  in  the  first  count,  except  that  the 
second  count  does  allege  that  the  scheme  to  defraud  was 
by  means  of  false  and  fraudulent  representations  and 
promises.  It  does  not  directly  allege  that  the  scheme  to 
de&aud  was  to  be  executed  by  the  use  of  the  Post  Office 
Establishment  or  mails  of  the  United  States.  In  some 
part  of  the  second  coimt  it  is  implied  in  an  allegation  in 
this  way:  That  it  was  a  part  of  the  said  scheme  that  the 
defendant  was  to  and  did  prepare  statements  of  the  busi- 
ness affairs  and  financial  condition  of  the  Southern  Hard- 
ware &  Supply  Company,  and  sent  the  same  to  Hollings- 
head  &  Campbell  to  induce  them  to  do  certain  things,  etc. 
The  gist  of  the  offense  is  the  use  of  the  United  States  mails 
in  the  execution  of  the  scheme,  or  in  attempting  so  to  do. 
It  is  not  an  unlawful  scheme  imless  the  use  of  the  maUs 
was  a'  part  of  the  scheme,  and  the  indictment  must  affirmsr 
tively  allege  every  fact  necessary  to  constitute  the  offense 
sou^t  to  be  charged,  that  the  court  may  see  that  an  im- 
lawful  scheme  has  been  devised.  It  is  alleged  that  said 
statements  were  false  and  fraudulent,  and  that  th^  were 
sent  through  the  midls  to  HoUinsshead  &  Campbell, 
from  which  it  might  be  implied  that  such  was  a  part  and 
intention  of  the  scheme."  The  court  further  said  that 
implication  of  a  material  and  essential  fact  could  not 
supply  the  place  of  its  direct  averment,  that  there  wad  no 
allegation  that  the  banks  and  otibera  to  be  defrauded  had 
seen  the  statements  sent  Hollingshead  and  Campbell 
or  had  knowledge  of  then  or  of  their  contents  or  that  they 
were  intended  to  deceive  the  banks  and  to  induce  them 
to  lend  their  money,  except  as  this  might  be  implied  from 
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sending  the  statements  to  Hollingshead  and  GampbelL 
The  court  expressed  the  opinion  that  while  ''the  second 
count  is  better  than  the  first,  it  is  insufficient  in  the  par- 
ticulars mentioned." 

We  have  made  these  quotations  from  the  court's  opin- 
ion as  the  case  is  here  by  direct  appeal  under  the  Criminal 
Appeals  Act  as  involving  the  construction  of  the  statute 
and  not  of  the  indictment.  And  this  is  the  contrition  of 
the  Government,  and  that  the  court  erred  in  failing  to 
''note  the  essential  differences  between  section  5480  of 
the  Revi8^  Statutes  and  section  215  of  the  Criminal 
Code  (Act  (tf  March  4,  1009,  c.  321,  35  Stat.  1088, 1130) 
which  succeeded  if 

Section  5480  (as  amended  in  1880, 3  Comp.  Stat.  U.  S., 
p.  3607),  provided,  "If  any  person  having  devised  or  in- 
tending to  devise  any  scheme  or  artifice  to  defraud,  •  .  • 
to  be  ^ected  by  either  opening  or  intending  to  open  cor* 
respondence  or  communication  with  any  person,  whether 
resident  within  or  outside  the  United  States,  by  means  of 
the  Post-Office  Establishment  of  the  United  States,  or  by 
inciting  such  other  person  or  any  person  to  open  com* 
munication  with  the  person  so  devising  or  intending,  shall, 
in  and  for  executing  such  scheme  •  .  •  place  or 
cause  to  be  placed  any  letter  ...  in  any  post- 
offi<5e  ...  to  be  sent  or  delivered  by  the  said  Post- 
Office  Establishment,  .  .  .  such  person  so  misuring 
the  Post-Office  Establishment  shall,  upon  conviction,  be 
punishable    ..." 

Section  215  of  the  Criminal  Code  is  as  follows:  "Who- 
ever, having  devised,  or  intending  to  devise  any  scheme  or 
artifice  to  defraud,  or  for  obtaining  money  or  property  by 
means  of  false  or  fraudulent  i»etenses,  represmtations,  or 
promises,  .  .  .  shall,  for  the  purpose  of  executing  such 
scheme  or  artifice  or  attempting  so  to  do,  place  .  .  • 
any  letter,  .  .  .  whether  addressed  to  any  person 
residing  within  or  outside  the  United  States,  in  any  post- 
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office^  ...  to  be  sent  or  delivered  by  the  Post- 
Office  EstabUshment  of  the  United  States,  .  .  .  shall 
be''  punidiable  by  fine    •    •    • 

It  is  contended  by  the  Government  that  these  pro- 
visions are  broader  than  those  of  §  6480  of  the  Revised 
Statutes,  that  tinder  the  latter  it  wasnecessary  to  charge 
not  only  a  scheme  to  defraud  was  devised  but  that  it  was 
intended  to  be  effected  by  opening  or  intending  to  open 
correspondence  with  some  other  person  by  means  of  the 
Post  Office  Establishment  Under  §  215  of  the  Criminal 
Code  it  is  only  necessary  that  the. scheme  should  be 
devised  or  inteiiided  to  be  devised  and  a  letter  be  placed 
in  the  post  office  for  the  purpose  of  executing  the  scheme 
or  attempting  to  do  so.  And  as  declaring  the  elements 
of  the  offense  under  §215  and  its  distinction  from  an 
offense  under  §  5480  of  the  Revised  Statutes,  the  follow- 
ing cases  are  cited:  Ex  paHe  King,  200  Fed.  Rep.  622; 
United  States  v.  Maxey,  200  Fed,  Rep.  997;  Stockton  v. 
United  States  (C.  C.  A.  Seventh  Circuit),  205  Fed.  Rep, 
462;  United  States  v.  Goldman,  207  Fed.  Rep.  1002« 

There  is  a  distinction  between  the  sections,  and  the 
elements  of  an  offense  under  §  215  are  (a)  a  scheme  devised 
or  intended  to  be  devised  to  defraud,  or  for  obtaining 
money  or  property  by  means  of  false  pretenses,  and,  (b) 
for  the  purpose  of  executing  such  scheme  or  attempting 
to  do  so,  the  placing  of  any  letter  in  any  post  office  of  the 
United  States  to  be  sent  or  delivered  by  the  Post  Office 
Establishment.  The  District  Court  apparently  overlooked 
the  distinction  between  the  sections  and  was  of  opinion 
that  something  more  was  necessary  to  an  offense  under 
§  215,  than  the  averment  of  the  scheme  and  its  attempted 
execution  in  the  manner  stated.  The  court  expressed  the 
view,  we  have  seen,  that  the  indictment  did  not  clearly 
set  out  the  scheme  to  defraud,  that  it  did  not  allege  the 
scheme  devised  or  attempted  was  by  means  of  false  or 
fraudulent  pretenses,  representations  or  promises,  or  that 
VOL.  ccxxxii — 11 
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the  scheme  was  to  be  executed  by  the  use  of  the  Post  Office 
Establishment  or  maik  of  the  United  States.  And  the 
court  said  that  it  was  a  necessary  element  of  the  offense 
that  tiie  false  statements  sent  to  Hollingahead  and  Camp- 
bell by  defendant  were  to  be  used  by  the  latter  company  to 
induce  the  person  intended  to  be  defrauded  to  purchase 
the  notes  of  tiie  Southern  Hardware  &  Supply  Company 
or  to  lend  mon^  upon  them,  or  that  such  person  had 
knowledge  of  the  cont^its  of  the  statements.  It  is  mani- 
fest that  the  court  considered  these  facts  were  necessary 
to  be  averred  in  order  to  constitute  an  offense  under 
§215.  In  tjbis  the  court  was  in  error. 
Judgment  reveraed  and  cause  remanded  with  direction  to 
overrule  the  demurrer. 


BURBANK  V.   ERNST,  TUTRIX  OP  BURBANK, 
a;  MINOR. 

J&RB0R  TO  THS  SUPREME  COURT  OF  THE  STATE  OF  LOUISIANA. 
No.  161.    Aigued  January  15, 16,  1914.— Decided  January  26, 1914. 

Wliere  the  jurisdiction  of  the  court  rendering  the  judgment  depends 
upon  domiGile  that  question  is  open  to  reexamination  in  the  court  of 
another  State  asked  to  fpve  the  judgment  full  faith  and  credit  as 
required  by  the  Federal  Constitution.  Andrews  v.  AndrewSy  188  U.  S. 
14. 

Where  the  evidence  as  to  domicile  of  the  deceased  is  conflicting  and  the 
state  oourt  is  warranted  m  finding  that  the  court  of  probate  of  an- 
other State  did  not  have  jurisdiction  to  probate  a  will  because  the 
domicile  of  deceased  was  not  in  that  State,  this  court  wiU  not  retry 
the  facts;  and  under  the  facts,  as  found  in  this  case,  the  decree  of 
probate  is  not  entitled  to  full  faith  and  credit  in  another  State. 

Where  the  headnote  of  a  decision  of  a  state  court  is  not  given  special 
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force  by  statute  or  rule  of  court,  the  opinibn  is  to  be  looked  to  for 
original  and  authentic  grounds  of  the  decision. 
129  Louisianay  628,  affinned. 

The  factSy  which  involve  the  validity  of  a  judg;ment  of 
the  SupremeX!ourt  of  the  State  of  Louisiana,  and  the  de- 
termination whether  that  court  was  required  to  give  full 
faith  and  credit  to  a  judgment  of  the  probate  court  of 
Texas,  are  stated  in  the  opinion. 

Mr.  Charles  S.  Rice  and  Mr.  Sam  Slreetman,  with  whom 
Mr.  R.  B.  Montgomery  was  on  the  brief,  for  plaintiffs  in 
error. 

Mr.  Henry  P.  Dart  for  defendants  in  error. 

Mr.  Jubtics  Holmbs  delivered  the  opinion  of  the  court. 

This  case  arises  in  the  matter  of  the  succession  bf  T. 
Scotl  Burbank.  He  died  in  Texas  on  May  10, 1010,  leav- 
ing a  will  dated  March  22,  1910,  which  was  admitted  to 
probate  there;  The  executors  sought  to  have  the  will 
registered  in  Lotiisiana,  but  the  tutrix  of  Burbank's  minor 
daughter  and  sole  heir  filed  in  the  succession  record  a  direct 
action  to  annul  the  will  on  the  ground  that  the  testator  died 
domiciled  in  Louisiana  and  that  by  the  laws  of  that  State 
the  will  was  void.  The  Supreme  Court  of  Louisiana  gave 
judgment  against  the  will  and  ordered  the  application  for 
re^try  to  be  dismissed  'as  of  nonnsuit.'  Succeseion  of 
Burbank,  129  Louisiana,  528.  The  error  a^gned  is  that 
full  faith  and  credit  were  not  given  to  the  Texas  decree. 

Of  course  the  jurisdiction  of  the  Texas  court  depended 
upon  the  domicile  of  Burbank,  which  therefore  was  open 
to  reexamination.  Andrews  v.  AtMhrewSy  188  U.  S.  14. 
The  objection  urged  is  that  the  Louisiana  court  attributed 
conclusive  effect  to  Burbank's  conduct  in  Louisiana  taken 
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in  connection  with  the  laws  there,  instead  of  recognizing 
that  no  statute  of  that  State  could  prevent  his  acquiring 
a  domicile  wherever  he  actually  might  be,  elsewhere,  and 
instead  of  treating  the  question  as  one  of  intent  and  fact. 
Burbank  was  one  of  the  executors  under  his  father's  will 
and  as  such,  on  April  8, 1909,  at  that  time  being  a  resident 
of  New  Orleans,  declared  before  a  notary  that  then  being 
about  to  absent  himself  temporarily  from  Louisiana  and 
in  order  to  comply  with  the  law,  especially  Article  1154 
of  the  Revised  Civil  Code,  he  constituted  one  Billings  his 
attorney.  If  he  left  the  State  permanently,  his  duty,  we 
are  told  by  the  Supreme  Court,  was  to  surrender  his  trust, 
render  an  account  and  pay  over  any  balance  due.  It  is 
true  that  in  his  Texas  will  he  declared  that  Texas  was  his 
permanent  home,  and  that  he  made  similar  declarations 
orally  and  in  writing,  but  on  the  other  hand  it  is  found 
that  his  agent  continued  to  represent  him,  and  it  seems 
that  he  continued  to  act,  as  an  executor  temporarily  ab- 
sent. He  had  made  a  will  in  Louisiana  just  before  leaving, 
but  ten  days  before  making  the  Texas  will  he  had  consulted 
a  lai^yer  as  to  making  a  will  that  would  be  vaUd  by  the 
law  of  Texas,  which  law  allowed  dispositions  not  valid  by 
the  law  of  Louisiana  where  most  of  his  property  was. 
The  Supreme  Court  not  unnaturally  suspected,  from  the 
declaration  of  domicile  in  the  will  and  the  circumstances, 
that  Burbank  was  making  up  a  fictitious  case  in  the  hope 
of  avoiding  the  restrictions  of  his  real  domicile  before  he 
killed  himself,  as  it  is  said  that  he  did,  in  May;  and  found 
that  the  Texas  declarations  were  more  than  counter* 
balanced  by  his  declaration  of  record  and  his  official  acts 
as  executor  resident  in  Louisiana.  There  can  be  no  ques- 
tion that  the  evidence  was  conflicting  and  that  the  court 
was  warranted  in  finding  as  it  did. 

It  is  not  for  us  to  retry  the  facts.  The  groimd  of  the 
argument  here  is  a  statement  in  the  opinion  of  the  court 
that  the  recital  in  the  notarial  act  was  conclusive  evidence 


Digitized  by 


Google 


CHICAGO,  MIL.  A  ST.  PAUL  RY.  CO.   t^.  POLT.    166 
232  U.  S.  SylhbuB. 

that  Burbank  left  the  State  with  the  mtention  of  return- 
mg;  but  that  does  not  import  a  failure  to  recognize,  as  the 
court  clearly  did  recognize,  that  he  might  change  his 
mind.  Reliance  also  is  placed  upon  the  head  note  of  the 
decision,  which  states  that  the  intent  to  leave  only  tem- 
porarily is  conclusively  presumed  to  continue  until  the 
notarial  procuration  is  recalled,  and  that  the  executors  are 
concluded  from  asserting  a  change  of  domicile.  But  the 
head  note  is  given  no  qsecial  force  by  statute  or  rule  of 
court,  as  in  some  States.  It  inaccurately  represents  tiie 
reasoning  of  the  judgment.  In  129  Louisiana  it  is  said 
to  have  been  made  by  the  court.  However  that  may  be, 
we  look  to  the  opinion  for  the  original  and  authentic  state- 
ment of  the  grounds  of  decision.  It  may  be  that  in  fact 
the  conduct  of  the  testator  in  Louisiana  was  given  greater 
wei^t,  because  of  the  statutes  of  the  State,  than  others 
might  give  it,  but  no  error  of  law  appears  that  wotdd  war-* 
rant  a  reversal  of  the  judgment  below.  Oerman  Savings  A 
Loan  Society  v.  Darmiisser,  192  U.  S.  125,  128. 

Judgmeni  affirmed. 


CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 
COMPANY  v.  POLT. 

BBBOR  TO  THE  STTPREKB  COURT  OF  THE  STATE  OF  SOUTH 

DAKOTA. 

No.  161.    Ai^ued  Jaaiiaiy  16,  1914.-*Dedd6d  January  26,  1914. 

While  the  States  have  a  large  latitude  in  the  policy  they  will  puBSue  in 
regaid  to  enforcing  prompt  settlement  of  claims  against  raih?oad 
companies,  the  rudiments  of  fair  play  to  the  companies  as  required 
by  the  Fourteenth  Amendment  must  be  recognised. 

The  statute  (A  South  Dakota  of  1907,  c.  215,  making  raiboad  companies 
liaUe  for  douMe  damages  in  case  of  failure  to  pay  a  claim  or  to  offer 
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a  mim  equal  to  what  the  jury  finds  the  claimant  entitled  to,  held  to 
be  unconstitutional  as  depriving  the  companies  of  thor  property 
without  due  process  of  law.  SL  Lotda,  Iron  Mtn.  A  Southern  Ry,  v. 
Wynne,  224  U.  S.  354,  followed;  Yazoo  <t  Miss.  VaUey  R.  R.  v.  Jack- 
son Vinegar  Co,,  226  U.  S.  217,  distinguished. 
26  So.  Dak.  378,  reversed. 

The  facts,  which  involve  the  validity  und^  the  due 
process  provisions  of  the  Fourteenth  Amendment  of  a 
judgment  for  double  damages  entered  under  a  raibroad 
claim  statute  of  South  Dakota,  are  stated  in  the  opinion. 

Mr.  WiUiam  O.  Porter ,  with  whom  Mr.  Burton  HatMon^ 
Mr.  Ed.  L.  Orantham  and  Mr.  Harrison  C.  Presicn  were 
on  the  brief,  for  plaintiff  in  error: 

Chapter  215,  Session  Laws  of  South  Dakota  for  1007, 
is  unconstitutional  in  that  it  imposes  a  penalty  for  delin* 
quency  in  payment  of  a  debt. 

The  act  discriminates  against  one  class  of  litigants  in 
favor  of  another,  denying  to  plaintiff  in  error  equal  pro- 
tection of  the  laws. 

The  law  in  its  operation  is  pernicious  and  works  a  rank 
injustice. 

In  support  of  these  contentions  see  A.,  T.  &  S.  F.  Ry. 
Co.  y.  Matthews,  174  U.  S.  96;  Builders'  Supply  Depot  v. 
O'Cmnar,  160  California,  266;  Black  v.  M.  &  St.  L.  Ry. 
Co.,  122  Iowa,  32;  Colder  v.  Bull,  3  Dallas,  387,  388;  Coal 
Co.  V.  Roeeer,  53  Oh.  St.  22,  24;  Chicago,  St.  L.  &  N.  0. 
R.  Co.  V.  Moss,  60  Mississippi,  641 ;  Cotting  y.  Kansas  City 
Stock  Yards,  183  U-  S.  79;  County  of  San  Mateo  v.  So.  Pac. 
R.  Co.,  13  Fed.  Rep.  722;  Denver  it  R.  0.  Co.  v.  Outcalt,  2 
Colo.  App.  394;  Orand  Island  Ry.  Co.  v.  Swinbank,  61 
Nebraska,  621;  Gulf,  Col.  Ac.  Ry.  Co.  v.  EUis,  165  U.  S. 
150;  Hurtando  v.  California,  110  U.  S.  535;  Hocking  VaJky 
Coal  Co.  V.  Rosser,  52  Oh.  St.  12;  JoUiffe  v.  Brown,  14 
Washmgton,  165;  Railroad  Tax  Cases,  13  Fed.  Rep.  722, 
782;  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Wyvm,  224  U.  S.  258; 
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Seaboard  Air  Line  v.  Seegers,  207  U.  S.  73;  SoiOh.  &  N.  Ala. 
B.  Co.  y.  Morris  J  66  Alabaixia,  193;  Sutpeek  v.  Un.  Pac. 
Ry.  Co.,  200  Fed.  Rep.  192;  Un.  Pac.  Ry.  Co.  v.  DeBwk, 
12  Colorado,  294;  Wadstoorth  v.  Un.  Pac.  Ry.  Co.,  19 
Colorado,  600;  WiUiaimon  v.  Liverpool,  L.  &  O.  Ins.  Co., 
105  Fed.  Rep.  31;  Wiider  v.  C.  &  N.  W.-  Ry.  Co.,  70 
Michigan,  382. 

There  was  no  appearance  or  brief  filed  for  defendant  in 
error. 

Mb.  Justice  HoufES  delivered  the  opinion  of  the  court. 

This  was  a  suit  against  the  plaintiff  in  error  for  loss  of 
property  destroyed  by  fire  communicated  from  its  loco- 
motive engine.  A  statute  of  South  Dakota,  after  making 
the  Railroad  Company  absolutely  responsible  in  such 
cases,  goes  on  to  make  it  liable  for  double  the  amount  of 
damage  actually  sustained  imless  it  pays  the  full  amount 
within  sixty  days  from  notice.  If,  within  sbcty  days,  it 
shall  ''offer  in  writing  to  pay  a  fixed  sum,  being  the  full 
amount  of  the  damages  sustained  and  the  owner  shall  re- 
fuse to  accept  the  same,  then  in  any  action  thereafter 
broui^t  f or  such  damages  when  such  owner  recovers  a 
less  sum  as  damages  than  the  amoimt  so  offered,  then  such 
owner  shall  recover  only  his  damages,  and  the  railway 
company  shall  recover  its  costs.*'  South  Dakota  Laws, 
1907,  c.  215.  The  plamtiff  got  a  verdict  for  $780.  The 
Railroad  had  offered  $500;  less,  that  is,  than  the  amount 
of  the  verdict,  while  the  plaintiff  on  the  other  hand  de- 
manded more.  In  his  demand,  his  declaration  and  his 
testimony  he  set  the  damage  at  $838.20.  A  judgment  for 
double  damages  was  afSrmed  by  the  Supreme  Court  of  the 
State.   26  So.  Dak.  378. 

The  defendant  in  error  presented  no  argument,  prob- 
tkhfy  beoause^e  realized  that  under  the  recent  decisions 
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of  this  court  the  judgment  could  not  be  sustained.  No 
doubt  the  States  have  a  large  latitude  in  the  policy  that 
they  will  pursue  and  etdorcBy  but  the  rudiments  of  fair 
play  required  by  the  Fourteenth  Amendment  are  wanting 
when  a  defendant  is  required  to  guess  ri^Uy  what  a  jury 
will  find,  or  pay  double  if  that  body  sees  fit  to  add  one 
cent  to  the  amount  that  was  tendered,  althojoj^  the  tender 
was  obviously  futile  because  of  an  excessive  demand.  The 
case  is  covered  by  St.  Louis,  Iran  MaufUain  <&  Southern 
Ry.  Co.  V.  Wynne,  224  U.  S.  354.  It  is  not  like  those  in 
which  a  moderate  penalty  is  imposed  for  failure  to  satisfy 
a  demand  found  to  be  just.  Yaeoo  &  Mimadppi  VaUey 
R.  B.  Co.  V.  Jadeson  Vinegar  Co.,  226  U.  S.  217. 

Judgment  reversed. 


STATE  OF  ALABAMA  v.  SCHMIDT. 

SBBOR  TO  THB  SUPRmiS  C0T7BT  OF  THE  6TATB  OF  ALABAMA. 
No.  506.    Azgued  Januazy  12,  1914.— Dedded  Jaouuy  26, 191i. 

The  act  of  March  2, 1819,  c.  47,  §  6, 3  Stat.  489,  under  which  Alabama 
became  a  State,  vested^the  legal  tide  of  eeetion  16  of  every  fnomoAip 
in  the  State  abaolately  alth(ni|^  the  statute  deelMed  that  ft  ma  fw 
the  use  of  schoob. 

While  the  trust  created  by  a  compact  between  the  States  and  the 
United  States  that  section  16  be  used  for  echoed  purposes  is  a  eaered 
obligation  imposed  on  the  good  faith  of  the  State,  the  obhigatioQ  is 
honorary  and  the  power  of  the  State  where  legal  title  has  ben  vested 
b  it  is  plenary  aiul  exehisive.    Cooper  v.  Roberts,  18  How.  173. 

Statutes  of  limitation  providing  fw  title  l^  advefse  poasesBi 
the  State  after  a  spstABsd  period  aie  a  valid  exefdse  of  the  power  of 
the  State  and  spffy  to  hmds  conveyed  to  the  State  absolutely  by 
the  United  States  although  for  the  use  of  Bchoob.  Nor.  Pac  BaOwaif 
Co,  V.  Townsendy  190  U.  S.  267,  distinguished. 

A  statute  passed  by  a  State  diq>oang  of  lands  conveyed  in  the  eiiabBng 
act  by  the  United  States  to  be  used  by  the  State  fw  sdml  laiid^ 
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hM  not  to  impiur  the  obligation  of  the  contract  created  by  the  ac- 
ceptance of  the  enabling  act.  The  State  has  the  right  to  subject  such 
lands  in  its  hands  to  the  ordinary  incidents  of  title.  Cooper  v* 
Bt^berU,  18  How.  173. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  C.  BrickeU,  Attorney  General  of  the  State  of 
Alabama,  with  whom  Mr.  R.  B.  Ewm  was  on  the  brief, 
for  plainliff  in  error: 

Sections  16  in  this  State  were  granted  by  Congress  to  the 
inhabitants  of  the  several  townships  for  the  specific  use 
of  schools.  Acts  of  March  2,  1819,  3  Stats.  489,  and 
March  2, 1827, 4  Stats.  237. 

This  grant  which  was  in  the  form  of  a  proposal  to  the 
pe<q;)le  of  the  Alabama  Territory,  the  acceptance  of  which 
was  a  i»«requisite  for  the  admission  of  the  State  into 
the  Union,  was  accepted,  as  made,  by  the  inhabitants  of 
the  State,  in  convention  assembled,  on  August  2,  1819. 
Ordinance,  Const.  Ccmv.  of  1819;  1  Code,  Alabama,  1907, 
pp.  82-^. 

Upon  the  acceptance  of  these  proposals,  the  State  was 
admitted  into  the  Union. .  3  Stats.  606. 

By  the  grant  ct  these  lands  for  the  particular  use,  the 
United  States  retained  title  for  all  other  purposes  or  uses. 
Nor.  Pac.  Ry.  Co.  v.  Tmmmnd,  190  U.  S.  267. 

The  State  of  Alabama,  in  accepting  the  proposals  upon 
which  its  admission  into  the  Union  was  made  contingent, 
disclaimed  all  ri{^t  and  title  to  waste  or  unapi^opriated 
lands  lying  within  said  Territory.  Clause  in  fourth 
proposal  in  act  of  Congress  of  March  2,  1819,  3  Stats. 
489;  Ordinance  <tf  1819,  mpra;  I  Code,  p.  82. 

All  other  uses  or  purposes  to  wfaidi  said  Sections  16 
might  be  put,  except  the  use  for  schools,  being  unappro- 
priated by  the  United  States,  came  within  the  above  dis- 


A  state  statute  of  limitations,  whereby  lands  granted  by 
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the  United  States  to  a  specific  use,  are  diverted  from  that 
use  into  private  ownership,  are  in  conflict  with  the  act  of 
Congress  making  the  grant,  and  void. 

The  State  has  no  power  to  divert  sixteenth  section  lands 
from  the  specific  use,  for  schools,  to  which  they  were 
dedicated  by  the  act  of  Congress.  Nor.  Pac  Ry.  Co.  v. 
Townaendj  190  U.  S.  267 yVincennes  University  v.  Indianay 
14  How.  269;  Springfield  v.  Quick,  6  Indiana,  83;  8.  C, 
22  How.  66;  Davis  v.  Indiana,  94  U.  S.  792;  Morton  v. 
Granada  Academies,  16  Mississippi,  773. 

The  acceptance  of  the  proposals  of  the  act  of  March  2, 
1819,  created  a  contract  between  the  United  States  and 
the  State  of  Alabama,  and  the  attempted  diversion  of  these 
lands  from  the  use  to  which  granted,  by  a  state  statute  of 
limitations,  violates  the  obligation  of  this  contract,  and 
is  void.  Fletcher  v.  Peck,  6  Cranch,  87;  Fenn  v.  Kinsey, 
45  Michigan,  446,  8  N.  W.  Rep.  64;  Covington  v.  Ken- 
tvchy,  154  U.  S.  204;  United  States  v.  Oreat  FaUs,  21  Mary- 
land, 119;  Lowery  v.  Francis,  2  Yerg.  (Tenn.)  634. 

The  acts  of  Congress  making  the  grant  are  construed 
most  strongly  against  the  grantee,  and  in  favor  of  the 
United  States.    United  States  v.  Michigan,  190  U.  S.  379. 

The  acts  of  March  2,  1819,  and  March  2,  1827,  are  in 
pari  maJbena,  and  must  be  construed  as  if  passed  at  the 
same  time.  Plummer  v.  Murray,  61  Barbour  (N.  Y.),  201 ; 
People  v.  AicMson,  7  How.  Pr.  241. 

Tlie  grant  of  Sections  16  for  the  use  of  schools,  is  a  part 
of  the  land  system  of  the  United  States.  2  Kent.  Com. 
(13th  ed.)  196,  note  e,  and  see  act  of  Congress  of  1876, 
providing  that  lot  No.  16  of  every  township  shall  be  so 
reserved.  And  see  also  §  3  of  the  Ordinance  establishing 
the  North  West  Territory. 

Mr.  J.  K.  Dixon,  with  whom  Mr.  WiUiam  B.  White  kad 
Mr.  John  P.  TiUman  were  on  the  brief,  for  d^eada&t 
in  errpr; 
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The  grant  of  Sections  16  to  the  mhabitants  of  the 
townships  for  the  use  of  schools  in  the  State  of  Alabama^ 
and  the  acceptance  of  the  proposal  contained  in  §  6  of  the 
act  for  the  admission  of  Alabama  by  the  convention 
operated  as  a  present  grant  and  immediately  divested  the 
title  of  the  United  States  to  Sections  16.  Cooper  v.  Rd>eTtB, 
18  How.  173;  Hedrick  v.  Hughes,  16  WaU.  123;  Kiiml  v. 
St.  Louis  Public  Schools,  18  How,  19;  Campbell  v.  Tovm- 
ship  Number  One,  13  How.  244;  McNee  v.  Donahue,  142 
U.  S.  587;  Johansim  v.  Washington,  190  U.  S-  179;  Beecher 
V.  Wetherby,  95  U-  S.  517;  United  States  v.  TvUy,  140  Fed. 
Rep.  899. 

The  Alabama  grant  of  Sections  16  bemg  a  grant  of  the 
entire  title  thereto,  without  reservation,  vests  in  the 
grantee  or  grantees  an  indefeasible  fee  simple  title  and  is 
not  governed  by  the  rules  of  law  laid  down  with  reference 
to  grants  of  ri^ts-of-way  to  railroads.  Cases  supra,  and 
see  also  Deseret  Salt  Co,  v.  Tarpey,  142  U.  S.  241;  Ruther- 
ford V.  Oreene,  2  Wheat.  196;  ToUec  Ranch  Co.  v.  Cook, 
191  U.  S.  532;  laiva  Land  Co.  v.  Blumer,  206  U.  S.  482; 
Missouri  Valley  Land  Co.  v.  Wiese,  208  U.  S.  234;  N(yr. 
Pac.  R.  R.  Co.  v.  Ely,  197  U.  S.  1. 

No  one  can  take  advantage  of  the  non-performance 
of  a  condition  subsequent  annexed  to  an  estate  in  fee 
except  the  grantor  or  its  successors.  The  same  rule 
applies  to  a  grant  upon  condition  proceeding  from  the 
govenmient.  Schulehberg  y.  Harriman,  21  Wall.  44;  Spo* 
kane  &c.  R.  Co.  v.  Washington  &c.  R.  Co.,  219  U-  S.  166; 
Uniiisd  States  v.  N(yr.  Pac.  R.  Co.,  162  U.  S.  281. 

Nothing  in  the  Alabama  grant  of  Sections  16  school 
lands  imports  a  limitation  of  the  fee.  Stuart  v.  EaUon, 
170  U.S.  383. 

Adverse  possession  as  against  a  trustee  operates  as 
well  against  the  beneficiaries  of  the  trust.  Meeks  v.  OU 
pherts,  100  TJ.  S.  564. 

Adverse  possession  against  any  party  in  which  title  is 
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SO  vested  that  such  party  may  grant  an  indefeasible  estate 
in  fee  simple  ripens  into  a  fee  simple  title  by  the  operation 
of  the  Statute  of  Limitations.  Nor.  Pac.R.  Co.  v.  EJyy  197 
U.  S.'  1;  Coxe  v.  University  ofAlabamay  161  Alabama,  639. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
court. 

This  is  a  suit  brought  by  the  State  of  Alabama  to  re- 
cover possession  of  a  specified  part  of  Section  16,  Town«- 
ship  17,  Range  5,  Talladega  County.  It  was  agreed  that 
the  land  was  a  part  of  the  sixteenth  section  school  lands 
given  to  the  State  by  the  act  of  March  2,  1819,  c.  47,  §  6, 
3  Stat.  489,  491,  and  still  belonged  to  the  State  if  the  de- 
fendant had  not  got  a  title  by  adverse  possession,  which 
it  was  agreed  the  defendant  had  if  the  statutes  of  Alabama 
limiting  suits  like  the  present  to  twenty  years  were  valid. 
The  trial  court  ruled  that  the  statutes  were  valid  and 
ordered  judgment  for  the  defendant,  and  this  judgment 
was  affirmed  by  the  Supreme  Court  of  the  State. 

We  are  of  opinion  that  the  judgment  must  be  affirmed. 
The  above  mentioned  act  of  Congress,  under  which  Ala- 
bama became  a  State,  provided  that  section  sixteen  in 
every  township  'bhall  be  granted  to  the  inhabitants  of 
such  township  for  the  use  of  schools.'  Of  course  the  State 
must  admit,  as  it  expressly  agreed,  that  these  words 
vested  the  legal  title  in  it,  since  it  relies  upon  them  for 
recovery  in  the  present  case«  Any  other  intapretation 
hardly  would  be  reasonable.  In  some  cases  the  grant  has 
been  to  the  State  in  terms,  but  in  whichever  way  expressed 
probably  it  means  the  same  thing,  so  far  as  the  legal  title 
is  concerned.  Certainly  it  has  the  same  effect  with  r^ard 
to  the  scope  of  the  State's  legal  control. 

The  argument  for  the  plaintiff  in  error  relies  mainly 
upon  Northern  Pacific  Ry.  Co.  v.  Townaend,  190  U.  S.  267, 
271,  which  held  that  a  right  of  way  over  public  land 
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granted  by  the  United  States  for  railway  piirpoeee  could 
not  be  extinguished  by  adverse  possession  under  the 
statute  of  limitations  of  the  State  in  which  the  land  lay. 
The  ground  of  that  decision  was  that  the  grant  to  the 
railroad  was  not  a  conv^anoe  of  the  land  m  fee  simple 
absolute  but  a  limited  grant  'upon  an  implied  condition 
of  reverter  in  the  event  that  the  company  ceased  to  use  or 
retain  the  land  for  the  purpose  for  which  it  was  granted/ 
This  decision  has  been  met  for  some  similar  cases  elsewhere 
by  the  act  of  June  24,  1912,  c.  181,  37  Stat.  138.  Union 
Pacific  R.  B.  Co.  v.  Laramie  Stock  Yards  Co.,  231 U.  S- 190, 
Unian  Pacific  B.  B.  Co.  v.  Snow,  231  U.  S.  204.  But  it 
does  not  apply  to  a  gift  to  a  State  for  a  public  purpose  of 
which  that  State  is  the  sole  guardian  and  minister.  As 
long  ago  as  1856  it  was  decided ''  the  trusts  created  by  these 
compacts  relate  to  a  subject  certainly  of  universal  in- 
terest, but  of  municipal  concern,  over  which  the  power  of 
the  State  is  plenary  and  exclusive,''  and  it  was  held  that 
the  State  of  Michigan  could  sell  its  school  lands  without 
the  consent  of  Congress.  Cooper  v.  Bcberta,  18  How.  173, 
181.  This  decision  adverted  to  the  fact  that  it  had  been 
usual  for  Congress  to  authorize  the  sale  of  lands  if  the 
State  should  desire  it,  but  suggested  that  it  was  unneces- 
sary, (which,  indeed,  followed  from  what  was  decided), 
and  thus  met  the  further  argument  here  pressed  that  a 
qualified  permission  to  sell  was  given  to  Alabama  by  a 
much  later  act  of  March  2,  1827,  c.  59,  4  Stat.  237.  It 
also  disposes  of  other  forms  of  the  same  contention,  that 
the  state  law  impairs  the  obligation  of  its  contract,  or 
involves  a  breach  of  trust,  supposing  that  such  positions 
are  open  to  the  State  to  take.  American  Emigrant  Co.  v. 
Adams  County,  100  U.  S.  61.  Spokane  &  British  Columbia 
By.  Co.  V.  Washington  &  Great  Northern  By.  Co.,  219  U.  S. 
166.  The  g}ft  to  the  State  is  absolute,  although,  no  doubt, 
as  said  in  Cooper  v.  Boberts,  18  How.  173,  182,  'there  is  a 
sacred  obligation  imposed  on  its  public  faith.'    But  that 
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obligation  is  honorary  like  the  one  discussed  in  Canley  v. 
BaUingery  216  U.  S.  84^  and  even  in  honor  would  not  be 
broken  by  a  sale  and  substitution  of  a  fimd,  as  in  that 
case;  a  course,  we  believe,  that  has  not  been  uncominon 
among  the  States.  See  further  Stuart  v.  EmUmy  170 
U.  S.  383,  394. 

Some  reliance  was  placed  upon  Trustees  for  Vincermes 
UniversUy  v.  IndiaruXy  14  Howard,  268,  but  the  decision 
of  the  majority  in  that  case  rested  upon  the  grant  having 
been  made  to  a  private  corporation  of  which  the  rights 
could  not  be  impaired  by  the  State. 

The  result  of  Cooper  v.  Roberts  and  of  what  we  have  said 
is  that  the  State  had  authority  to  subject  this  land  in  its 
hands  to  the  ordinary  incidents  of  other  titles  in  the  State 
and  that  the  judgment  must  be  aflSrmed.  Northern 
Pacific  By.  Co.  v.  Ely,  197  U.  S- 1,  8. 

Jt^dgmerU  (J^fftrined. 


TANEY,  TRUSTEE  OF  MILLER  PURE  RYE  DIS- 
TILLING COMPANY,  V.  PENN  NATIONAL  BANK 
OF  READING. 

APFBAL  FROM  THE  CIRCUIT  COX7RT  OF  APPEALS  FOB  THE 
THIBD   CIRCUIT. 

No.  115.    Aigued  December  9,  10,  1913.— Decided  January  26,  1014. 

In  determining  the  relative  rights  of  the  trustee  in  bankruptcy  and  a 
secured  creditor  the  legal  efiFect  <rf  the  transaction  securing  ib»  loan 
depends  upon  the  local  law. 

The  rule  that  physical  retention  by  the  vendor  of  goods  capable  of  de- 
liveiry  to  the  vendee  is  a  fraud  per  se  does  not  apply  in  Pennsylvania 
in  a  transacticm,  the  inherent  nature  of  which  necessarily  precludes 
delivery,  or  in  ^ch  the  absence  of  a  physical  delivery  is  excused  by 
the  applicable  usages  of  trade. 
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Under  the  rerenue  laws  of  the  United  States  the  Govemmenti  although 
not  strictly  a  bailee,  is  in  complete  control  of  a  distillery  warehouse 
which  is  in  effect  a  bonded  warehouse  of  the  United  States. 

A  distiller  is  not  debarred  from  passing  title  or  creating  a  special  in- 
terest by  way  of  pledge  in  whiskey  deposited  in  his  distillery  ware- 
house in  Gonf onnity  with  the  revenue  laws  of  the  United  States. 

This  court  will  not  condemn  honest  transactions  growing  out  of  the 
recognized  necessities  of  a  lawful  business ;  and  so  hdd,  that  the  estab- 
lished practice  of.  the  distillery  business  to  issue  warehouse  receipts 
for  whiskey  deposited  in  the  distillery  warehouse  and  pledge  such 
receipts  as  security  for  loans  is  not  one  opposed  to  public  policy. 

In  Penni^lvania,  certificates  issued  by  the  owner  of  a  distlllety  on 
whisky  in  the  distillery  warehouse  represent  the  property,  and  the 
delivQry  thereof  as  security  for  a  loan  made  in  good  faitli  and  in 
accordance  with  the  usages  of  the  trade  amounts  to  actual  ddiveiy 
of  the  property  itself. 

187  Fed.  Rep.  689,  affirmed. 

The  facts^  which  involve  the  relative  rights  of  the 
trustee  in  bankruptcy,  and  the  holder  as  security  for  loans 
of  warehouse  receipts  for  whiskey  in  a  distilling  warehouse 
issued  by  the  distiller,  are  stated  in  the  opinion. 

Mr.  Joseph  HiU  Brinton  for  appellant: 

The  company  retained  physical  possession  and  control 
of  the  whiskey  and  received  for  its  own  use  the  charges  for 
storage,  except  in  so  far  as  the  Government's  interest  is 
conceified  in  the  protection  of  its  taxes. 

The  whiskey  ordinarily  could  not  be  subject  to  the 
pledge  in  the  absence  of  an  acuual  or  constructive  delivery. 
Nothing  appeared  on  the  books  of  the  company,  and  no 
other  ^tep  was  taken  or  attempted  to  negative  the  apparent 
ownership  of  the  bankrupt  company  in  whose  possession 
and  under  whose  control  the  whiskey  was  when  the  trustee 
took  charge. 

Where  the  pledge  is  left  in  the  possession  of  the  debtor, 
the  burden  of  proof  that  there  was  a  constructive  delivery 
is  upK>n  the  creditor  claimant.  Barr  v.  Beitz,  53  Pa.  St. 
256;  Hunter  ConatructUm  Co.  v.  Lyons,  233  Pa.  St.  561. 
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Pennsylvania  has  adopted  the  English  rule  that  if 
theoe  be  nothing  but  the  absolute  conveyance  without 
the  possession,  that  in  point  of  law  is  fraudident. 

Appearances  must  agree  with  the  real  state  of  thingSf 
and  the  real  state  of  things  must  be  honest  and  consistent 
with  public  policy,  affording  no  unnecessary  facility  for 
deception.    Claw  v.  WoodSj  5  S.  &  R.  (Pa.)  277. 

Where  possession  has  been  withheld  pursuant  to  the 
terms  of  the  agreement  some  good  reason  for  the  arrange^ 
ment  besides  the  convenience  of  the  parties  should  appear, 
since  public  policy  requires  change  of  possession. 

Where  the  subject  of  the  sale  or  pledge  is  in  the  posses- 
sion of  a  third  party  ad  bailee,  constructive  delivery  is 
sufficient. 

The  law  of  Pennsylvania  controk,  and  the  courts  of 
that  State  have  imiversally  held  that  a  man  may  not  be 
his  own  warehouseman.  Bank  v.  Jagode,  186  Pa.  St.  556; 
Moors  V.  Jagode,  195  Pa.  163;  Security  Warehousing  Co* 
V.  Hand,  206  U.  S.  416;  In  re  MiUbowm  MiUs  Co.,  172 
Fed.  Rep.  177. 

Appellant  contends  that: 

Either  actual  delivery  by  payment  of  tax  and  release 
of  the  whiskey  for  that  purpose,  or  constructive  delivery 
by  removal  to  a  general  bonded  warehouse  and  delivery 
of  its  warehouse  receipt,  was  practicable,  but  neither 
means  was  adopted. 

No  constructive  or  symbolical  delivery  coidd  be  or  was 
made  by  the  so-called  warehouse  receipt  given  to  the 
appellee. 

The  alleged  custom  of  the  trade,  being  contrary  to  public 
policy,  cannot  be  sustained. 

Individual  interests  arising  from  such  a  custom  must 
suffer  the  consequences  when  the  courts  hold  that  they  exist 
eontrary  to  public  policy.   Collins'  Appeal,  107  Pa.  St.  600. 

The  convenience  of  the  parties  is  not  of  moment, 
Jenkins  v.  EuMberger,  4  Watts  (Pa.),  121. 
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The  real  test  is  one  of  public  policy  and  the  question  is 
not  what  rights  as  to  possession  Uie  owner  may  have 
exercised,  as  between  himself  and  the  Goyemment,  but 
what  opportunity  he  had  of  creating  secret  liens  to  the 
prejudice  of  the  innocent  and  credulous. 

A  building  erected  by  a  distiller  on  the  distillery  prem- 
ises pursuant  to  the  statute  has  none  of  the  characteris- 
tics of  a  r^ular  warehouse.  Bncher  y.  CofnmonweaUhl 
103  Pa.  St.  623;  NatUmaL  Bank  v.  Sh^er,  226  Pa.  St.  470. 

Should  the  distiller  desire  to  sell  or  pledge  whiskey 
the  act  of  August  27,  1894,  §§  61,  62,  28  Stat.  664,  affords 
ample  reli^. 

The  court,  for  reasons  of  public  policy,  will  not  p^mit 
a  man  to  be  his  own  warehouseman  and  pass  title  by  de- 
livery of  receipts,  and  thus  afford  an  opportunity  for  dupli- 
cation and  fraud.  The  supervision  of  the  Government 
lessens  the  danger  of  such  fraud.  Althou^  the  District 
Co\u*t  held  that  the  Government  is  a  bailee,  it  is  clear  that  in 
the  one  respect  essential  to  prevemt  fraud,  it  is  in  no  sense  a 
bailee  for  it  does  not  issue  or  control  the  issue  of  warehouse 
receipts  and  keeps  no  record  of  change  of  ownership. 

Generally  spc^ng,  the  Government  cannot  be  said 
to  be  a  bailee.  It  issues  no  receipts,  recognizes  no  transfer 
of  title  or  other  interest,  assumes  no  responsibility,  and 
is  not  chargeable  with  negligence. 

The  Federal  Government  exercises  the  same  control 
over  the  distillery  as  it  dojss  over  the  warehouse  proper. 
The  Internal  Revenue  Acts  of  the  United  States,  Rev. 
Stat.,  §§  3267,  3276,  3287,  3288,  3293,  3292  A,  3301,  3303, 
provide  for  the  warehouse  construction  and  custody  and 
control  thereof  by  the  Government. 

In  no  sense  are  the  goods  bailed  to  the  Government,  so 
as  to  permit  constructive  delivery  to  be  made.  United 
Staiesv.  Thirty-six  Barrels,  7  Blatchf . 469;  Witten  v.  United 
States,  14ZV.  8.  7Q. 

In  order  that  both  the  Government  and  the  public 
VOL.  ccxxxii — 12 
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might  be  protected  from  fraudulent  duplication  of  receipts, 
the  act  of  1894  was  passed,  whereby  the  distiller  could  defer 
the  payment  of  tax  and  permit  his  product  to  ripen,  but 
denied  to  him  the  opportimity  of  preying  upon  the  credu- 
lous public.  It  is  therefore  in  furtherance  both  of  the  con- 
venience of  the  distiller  and  the  protection  of  the  public, 
that  warehouse  receipts  should  be  negotiable  only  where 
the  whiskey  is  deposited  in  a  public  bonded  wardiouse. 

The  injury  to  the  liquor  traffic  dwelt  upon  by  counsel 
is  imaginary  rather  than  real,  and  is  indeed  a  weak  sup- 
port for  a  principle  of  law  affording  so  widespread  an 
opportunity  for  fraud  and  deceit.  It  is  urged  that  the 
trade  would  be  injured,  and  therefore  the  court  should 
coimtenance  a  practice  running  counter  to  public  policy. 
This  injury,  if  real,  could  and  would  be  corrected  by 
proper  legislation  requiring  the  counter  signature  of  some 
person  in  authority,  in  control  of  th^  warehouse,  or  some 
oth^  simple  provision  entirely  safeguarding  the  interests 
of  the  public.  Such  fraud  is  not  possible  in  Pennsylvania 
since  the  passage  of  the  act  of  May  16,  1901,  Pub.  Laws 
p.  194,  and  as  to  the  law  in  that  State  see  Barlow  v.  Fox, 
203  Pa.  St.  114;  MiUer  v.  Brawaraky,  130  Pa.  St.  372; 
Rosenbaum  v.  Baljer,  164  Pa.  St.  644;  Sloan  v.  JohMon, 
20  Pa.  Super.  Ct.  643;  White  v.  Gunn,  206  Pa.  St.  229, 
citing  Clow  v.  Woods,  5  S.  &  R.  (Pa.)  576.  See  also  Conrad 
v.  Fisher,  37  Mo.  App.  362;  Union  Trust  Co.  v.  Trunihull, 
137  Illmois,  146. 

As  to  the  law  of  the  Federal  courts  relative  to  warehouse 
receipts,  see  UnUed  States  v.  Witten,  143  U.  S.  76. 

As  to  the  rights  of  the  trustee  in  bankruptcy  in  such  a 
case  as  this,  see  Bank  v.  Staake,  202  U.  S.  149;  Security 
Warehousing  Co.  v.  Hand,  206  U.  S.  416. 

Mr.  Lawrence  Maxwell,  Mr.  Philip  S.  Zieber  and  'Mr.  A. 
Leo  Weil,  with  whom  Mr.  Thomas  laeger  Snyder  was  on 
the  brief,  for  appellee. 
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Mb.  Justice  Huohbs  delivered  the  opinion  of  the  court. 

On  February  3,  1908,  a  petition  in  bankruptcy  was 
filed  against  i^e  Miller  Pure  Rye  Distilling  Company; 
it  was  adjudicated  a  bankrupt  on  February  19,  1908, 
and  the  appellant  was  appointed  trustee.  The  Penn 
National  Bank  of  Reading,  Pennsylvania,  the  appellee, 
intervened  in  the  bankruptcy  proceeding  with  a  petition 
asking  for  the  delivery  to  it  of  two*hundred  barrels  of 
whiskey  stored  in  the  bonded  warehouse  of  the  dis- 
tilling company,  upon  the  ground  that  the  property  had 
been  lawfully  pledged  by  the  company  to  the  bank. 
The  District  Court  sustained  the  lien  and  accordingly 
held  the  claimant  entitled  to  the  delivery  sought  (176 
Fed.  Rep.  606);  and,  on  appeal,  th|s  decree  was  affirmed 
by  the  Chxmit  Court  of  Appeals  (187  Fed.  Rep.  689). 

The  pertinent  facts  are  these:  On  August  27,  1907, 
the  bank  lent  to  the  distilling  company  $2500  for  which 
the  company  gave  its  four  months'  note  reciting  the  de- 
posit with  llie  bank^  as  collateral  security,  of  ^'200  bbls. 
whiskey  in  bonded  warehouse  at  Womelsdorf,  Pa.,  as 
per  Warehouse  Rects,  ganger's  ctf.  &c.  accompanying." 
The  form  of  the  receipts  is  shown  by  the  following  copy 
of  one  of  them: 

''No.  6454.  25  Bbls. 

Fffst  District  of  Pennsylvania. 

United  States  Internal  Revenue  Distillery  Bonded 

Warehouse  of  Miller  Pure  Rye  EHstilling  Company. 

Ryeland,  Berks  Co.,  Pa.,  August  26th,  1907. 
Received  qn  Storage  from  Ourselves  Twenty-five  (26) 
Barrels  of  Miller  Pure  Rye  Whiskey  Distilled,  Marked 
and  Numbered  as  per  Record  Attached,  Subject  to  our 
Order  and  Risk  of  Loss  or  Damage  by  Fire,  The  Elements, 
Leakage,  Evaporation  or  Accident,  Deliverable  only  upon 
Surrender  of  this  Certificate,  Payment  of  Tax  and  otiber 
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Charges  due  Thereon,  and  Storage  at  the  Rate  of  Five 
Cents  per  Barrel  per  month,  from  August  26th,  1907. 

Inspection  Spring  1907. 

Stored  in  Warehouse  No.  2. 

Serial  Noe.  of  Packages  7964/7988. 

Miller  Pure  Rye  Distilling  Co., 
S.  V.  Naglb,  President. 

Address  all  Communications  to  Miller  Pure  Rye  Dii»* 
tilling  Company,  Philadelphia,  Pa. 

Special  Notice — Particular  care  shoidd  be  taken  of 
this  Certificate  as  the  whiskey  cannot  be  delivered  without 
its  surrender." 

These  receipts  were  indorsed  by  the  company,  and, 
with  the  ganger's  certificates,  were  delivered  to  the  bank. 
The  whiskey  itself  was  not  actually  delivered  and  re- 
mained in  the  bonded  warehouse.  The  note  not  being 
paid  at  maturity,  the  bank  upon  notice  sold  the  ware- 
house receipts  at  public  sale  on  February  5,  1908,  and 
became  the  purchaser.  This  sale,  however,  is  not  material 
to  the  present  question  which  turns  upon  the  validity  of 
the  lien. 

There  is  no  doubt  as  to  the  intention  and  actual  good 
faith  of  the  parties.  The  loan  was  made  in  reliance  upon 
the  designated  security  and  the  ground  of  attack  is  that 
the  lien  failed  for  want  of  delivery  of  possession. 

The  legal  efifect  of  the  transaction  depends  upon  the  local 
law.  Thompson  v.  Fairbanks,  196  U.  S.  616;  Humphrey  v. 
Tapman,  198  U.  S.  91 ;  York  Manufaclurmg  Co.  v.  Cassell, 
201  U.  S.  344;  Hiscock  v.  Varick  Bank,  206  U.  S.  28; 
Security  Warehousing  Co.  v.  Hand,  206  U.  S.  416,  426; 
Bryant  v.  Swoffard  Bros.,  214  U.  S.  279.  Reviewing  the 
decisions  of  the  Supreme  Coiu*t  of  Pennsylvania  with 
respect  to  sales — the  principles  of  which  were  deemed  to 
be  applicable — ^the  Circuit  Court  of  Appeals  reached  the 
following  conclusion:  ''It  suiBSices  to  say  that  the  law  of 
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Penni^lvania  in  respect  of  the  question  we  are  now  con- 
sidering, is  settled  by  a  line  of  cases  extending  through 
nearly  a  centxuy.  Starting  with  the  policy  of  the  statute 
of  Elizabeth,  for  the  circumvention  of  fraud  and  deceit 
in  sales  of  pergonal  property  (which  nowhere  in  terms 
refers  to  retention  of  possession  by  a  vendor),  it  has 
wisely  developed  the  spirit  of  that  statute  and  evolved  the 
salutary  rule,  that  where  there  is  nothing  in  the  case  but 
the  retention  of  a  physical  possession  by  the  vendor, 
which  he  is  capable  of  delivering  to  the  vendee,  such 
retention  is  fraud  per  ae,  and  not  merely  evidence  of  fraud, 
even  though  there  be  nothing  inconsistent  with  the  most 
perfect  honesty.  But  this  rule  is  not  applied  by  the  courts 
of  Pennsylvania  to  cases  where  the  inherent  nature  of  the 
transaction  and  the  attendant  circumstances  are  such  as 
to  preclude  the  possibility  of  a  delivery  by  the  vendor, 
that  would  be  consistent  with  the  avowed  and  fair  pur- 
pose of  the  sale,  or  where  the  absence  of  a  physical  delivery 
is  excused  by  the  usages  of  the  trade  or  business  in  which 
the  sale  was  made."    187  Fed.  Rep.  689,  696. 

We  entertain  no  doubt  as  to  the  correctness  of  this 
statement  (Clow  v.  Woods,  5  S.  &  R.  275;  Barr  v.  fleito, 
53  Pa.  St.  266;  McKibbin  v.  Martin,  64  Pa.  St.  352; 
Crawford  v.  Davis,  99  Pa.  St.  576;  Stephens  v.  Oifford, 
137  Pa.  St.  219;  Pressel  v.  Bice,  142  Pa.  St.  263;  Oarretson 
V.  Hackenberg,  144  Pa.  St.  107;  Barhw  v.  Fox,  203  Pa.  St. 
114;  White  v.  Ounn,  205  Pa.  St.  229);  and  it  was  m  the 
light  of  these  principles  that  the  court  below  held  that, 
considering  the  situation  of  the  property  and  the  usages 
of  the  business,  the  transaction  in  question  was  valid. 

To  insure  collection  of  the  heavy  tax  that  is  laid  upon 
distilled  spirits,  the  production  is  carefully  supervised 
and  the  product  is  impounded.  Rev.  Stat.,  §§  3247-3334, 
as  amended;  Act  of  May  28,  1880,  c.  108,  21  Stat.  145; 
Act  of  August  27,  1894,  c.  349,  §§  48^7,  28  Stat.  509, 
663-568:  2  Comp.  Stat.  U,  S.  pp.  22  et  seq.    Every  dis- 
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tiller  is  required  to  provide,  at  his  own  expense,  "a  ware- 
house, to  be  situated  on  and  to  constitute  a  part  of  his 
distillery  premises,  and  to  be  used  only  for  the  storage 
of  distilled  spirits  of  his  own  manufacture  imtil  the  tax 
thereon  shall  have  been  paid/'  This  warehouse,  when 
approved  by  the  Commissioner  of  Internal  Revenue,  is 
declared  by  the  statute  to  be  ''a  bonded  warehouse  of  the 
United  States,  to  be  known  as  a  distillery  warehouse/' 
and  is  ''under  the  direction  and  control  of  the  collector 
of  the  district,  and  in  charge  of  an  internal-revenue  store- 
keeper, assigned  thereto  by  the  commissioner"  (§  3271). 
While  the  statute  provides  that  ''every  distillery  ware- 
house shall  be  in  the  joint  custody  of  the  store*keeper  and 
the  proprietor  thereof,"  the  control  of  the  Government's 
representative  is  made  dominant,  as  in  the  nature  of  the 
case  it  must  be  in  order  to  fulfill  the  purposes  of  the  act. 
The  warehouse,  the  statute  continues,  "shall  be  kept 
secxu^ly  locked,  and  shall  at  no  time  be  unlocked,  or 
opened,  or  remidn  open,  imless  in  the  presence  of  such 
store-keeper,  or  other  person  who  may  be  designated  to 
act  for  him,  as  provided  by  law;  and  no  articles  shall  be 
received  in  or  delivered  from  such  warehouse  except  on  an 
order  or  permit  addressed  to  the  store-keeper  and  signed 
by  the  collector  having  control  of  the  warehouse"  (§  3274). 
Under  the  departmental  r^ulations  "the  only  lock  to  the 
warehouse  door  must  be  the  Government  lock,  the  key 
of  which  must  at  all  times  be  in  charge  of  the  store*keeper." 
There  must  be  an  immediate  removal  of  the  distilled 
spirits  to  the  distillery  warehouse  as  soon  as  they  are 
drawn  into  casks  or  packages  and  gauged,  proved  and 
marked,  as  required,  and  thereupon  the  internal  revenue 
ganger  "shall,  in  the  presence  of  the  store-keeper  of  the 
warehouse,  place  upon  the  head  of  the  cask  or  package 
an  engraved  stamp,  which  shall  be  signed  by  the  collector 
of  the  district  and  the  store-keeper  and  ganger;  and  shaU 
have  written  thereon  the  number  of  proof-gallons  con- 
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tained  therein,  the  name  of  the  distiller,  the  date  of  the 
receipt  in  the  warehouse,  and  the  serial  number  of  each 
cask  or  package,  in  progressive  order,  as  the  same  are 
received  from  the  distillery"  (§  3287;  Act  of  May  28, 
1880,  c.  108^  §  6).  The  spirits  must  be  Altered  for  de- 
posit in  the  warehouse  imder  the  regulations  prescribed 
by  the  commissioner  and  bond  must  be  given  for  the  pay- 
ment of  the  tax.  The  statute  gives  the  form  of  the  entry 
which,  made  in  triplicate  and  duly  verified,  must  set  forth 
the  name  of  the  person  making  it,  the  designation  of  the 
warehouse,  the  specification  of  the  spirits  deposited,  with 
the  marks  and  serial  numbers  of  the  packages,  etc.,  and  a 
statement  of  the  amount  of  tax.  Withdrawal  may  be 
made  on  payment  of  the  tax — ^which  is  payable  within 
eight  years — ^by  application  to  the  collector  in  charge 
of  the  warehouse  and  the  making  o(  a  withdrawal  en- 
try (§§  3293,  3294;  Act  of  May  28,  1880,  c.  108,  §§  4, 
6,  21  Stat.  145;  Act  of  August  27,  1894,  c.  349,  §49,  28 
Stat.  509,  563).  Provision  is  made  for  regauging  and 
for  an  allowance  for  loss  from  leakage  or  evaporation 
(Id.  §  50,  28  Stat.  p.  564;  Act  of  Mar.  3,  1899,  c.  435,  30 
Stat.  1349;  Act  of  Jan.  13,  1903,  c.  134,  32  Stat.  770); 
and  after  four  years  the  spirits  may  be  bottled  in  bond, 
in  a  separate  portion  of  the  warehouse  set  apart  for  that 
purpose,  under  the  supervision  of  the  government  official 
(Act  of  March  3,  1897,  c.  379,  29  Stat.  626).  The  store- 
keeper is  to  keep  "a  warehouse-book"  in  which  all  de- 
posits and  deliveries  are  to  be  entered  with  appropriate 
description  including  marks  and  serial  numbers  (§  3301). 
And  the  removal  ''of  any  distilled  spirits  from  a  distillery 
warehouse  •  •  •  in  any  manner  other  than  is  pro- 
vided by  law'^  is  punishable  by  fine  and  imprisonment 
(§3296). 

The  minute  regulations  of  the  statute,  and  the  provision 
for  prolonged  governmental  control,  proceed  upon  a 
recognition  of  the  exigencies  of  the  business.     It  is  a 
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matter  of  common  knowledge  that  the  product  is  not 
ready  to  be  marketed  for  consumption  when  it  is  drawn 
from  the  still.  It  must  undergo  an  aging  process  and  for 
this  purpose  it  is  kept  in  store  for  several  years.  In  laying 
the  tax,  Congress  has  taken  this  necessity  into  considera- 
tion pennitting  a  long  postponement  of  the  required  pay- 
menty  the  spirits  meanwhile  being  held  in  charge  of  the 
Govenmient's  representative.  It  is,  however,  a  matter 
of  obvious  business  importance  that  the  distiller  should 
be  able  to  release  the  capital  represented  in  the  cost  of 
production  of  the  spirits  in  store  and  to  make  it  available 
for  further  production;  and  hence  the  practice  is  well 
established  to  d^  with  the  product  in  the  bonded  ware- 
house by  sale  or  pledge,  storage  certificates  suitably 
identifying  the  property  being  delivered  in  lieu  of  the 
actual  transfer  of  possession.  The  District  Court  found 
as  a  fact  that  it  is  ''the  unbroken  custom  of  the  trade  to 
treat  storage  receipts  for  spirits  as  completely  equivalent 
to  the  spirits  themselves,  and  to  sell  or  pledge  them  freely 
without  question."  This  finding  is  approved  by  the 
Circuit  Court  of  Appeals,  and  the  fact  that  this  custom 
exists  we  understand  to  be  undisputed. 

It  is  argued  for  the  appellant  that  one  cannot  make 
himself  a  warehouseman  of  his  own  goods  and  issue  so- 
called  receipts  to  take  the  place  of  the  delivery  which  the 
law  requires  to  give  effect  to  his  sale  or  pledge  (Security 
Warehousing  Co.  v.  Hand,  206  U.  S.  415, 422;  BarJc  v.  Jor 
gode,  186  Pa.  St.  556).  The  argument  ignores  the  special 
circumstances  of  the  case  and  the  .restrictions  imposed  by 
law  upon  the  distiller.  The  building  is  his,  but  the  Gov- 
ernment is  in  complete  control.  The  spirits  are  his,  but 
he  is  subject  to  fine  and  imprisonment  if  he  attempts  to 
remove  them.  It  is  undoubtedly  true  that  the  Govern- 
ment is  not  strictly  a  bailee.  It  assumes  no  responsibility 
to  the  distiller  for  the  safe-keeping  of  the  goods  (United 
States  V.  Whitten,  143  U.  S.  76,  78).    But  the  immimity 
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which  is  incident  to  the  exercise  of  governmental  power 
in  no  way  limits  its  effect  upon  the  distiller's  relation  to 
the  goods.  They  are  eflfectuaUy  taken  but  of  his  power  so 
that  he  is  absolutely  unable  to  make  a  physical  delivery 
of  them  until  the  tax  is  paid.  On  the  other  hand;  to  pay 
the  tax  and  remove  the  property  before  the  aging  process 
is  completed  would  defeat  the  object  of  the  deposit  for 
which  the  statute  provides,  and  would  frustrate  the  pur- 
pose of  a  transfer  of  spirits  in  bond,  which  is  an  entirely 
lawful  transaction.  In  these  circumstances,  the  certifi- 
cates— such  as  were  here  used — appropriately  represent 
the  property. 

It  is  said  that  the'  distiller  need  not  use  his  own  ware- 
house but  may  place  the  goods  in  one  of  the  general 
bonded  warehouses  established  under  the  act  of  1894  (28 
Stat.  pp.  564;  565).  The  appellee  asserts  that  this  would 
be  impracticable;  that  no  general  bonded  warehouse  had 
been  established  in  the  collection  district  in  question; 
that  there  are  only  twelve  in  the  entire  country  with  a 
capacity  that  is  extremely  small  in  comparison  with  the 
output  of  the  distilleries.  But,  aside  from  this,  the  dis- 
tillery warehouse  is  equally  recognized  by  law;  it  is  ^' a 
bonded  warehouse  of  the  United  States."  If  it  is  a  lit 
place  for  storage^  the  distiller  is  not  obliged  to  remove  the 
spirits  elsewhere.  And  while  they  are  thus  deposited  in 
conformity  with  law  he  is  not  debarred  from  passing  title 
or  creating  a  special  interest  by  way  of  pledge. 

The  fundamental  objection  is  that  the  custom,  to  which 
the  entire  trade  is  adjusted,  is  opposed  to  public  policy. 
But  we  know  of  no  ground  for  thus  condemning  honest 
transactions  which  grow  out  of  the  recognized  necessities 
of  a  lawful  business.  The  case  is  not  one  where  credit  may 
be  assumed  to  be  given  upon  the  faith  of  the  ostensible 
ownership  of  goods  in  the  debtor's  possession.  Everyone 
dealing  with  distillers  is  familiar  with  the  established 
practice  in  accordance  with  which  spirits  are  held  in  store, 
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under  governmental  control,  and  are  transferred  by  the 
delivery  of  such  documents  as  we  have  here.  There  is  no 
warrant  for  saying  that  creditors  are  misled  by  delusive 
appearances.  The  usage  serves  a  fair  purpose  and  there 
is  no  public  policy  which  requires  that  the  trade  should  be 
thrown  into  disorder  by  a  refusal  to  uphold  it.  It  is  urged 
that  frauds  may  be  perpetrated  by  the  duplication  of  such 
documents;  but  the  present  dispute  does  not  call  for  the 
determination  of  the  equities  as  between  two  innocent 
purchasers.  We  are  concerned  here  simply  with  the 
rights  of  creditors  represented  by  a  trustee  in  bankruptcy 
and  we  agree  with  the  court  below  in  its  conclusion  that, 
in  the  circumstances  disclosed,  his  right  is  inferior  to  that 
of  the  appellee. 
The  decree  is  aflbmed 

Affirmed. 


CHAPMAN  &  DEWEY  LUMBER  CO.  v.  ST.  FRANCIS 
LEVEE  DISTRICT. 

EBROB  TQ  THE  SUPREME  COURT  OF  THE  STATE  OF 
ARKANSAS. 

No.  82.    Aigued  December  12,  1013.— Decided  January  20,  1914. 

Whether  particiilar  lands  patented  by  the  -United  States  to  a  State  have 
passed  from  the  latter  to  one  or  the  other  pf  two  persons  claiming 
adversely  through  the  State  is  a  question  of  local  law,  but  whether 
the  patent  from  the  United  States  embraced  the  lands  is  a  Federal 
question. 

Where  public  lands  are  patented  "according  to  the  official  plat  of  the 
survey  returned  to  the  General  Land  Office  by  the  Surveyor  Gen* 
eral/'  the  notes,  lines,  landmarks  and  other  particulars  appearing 
upon  the  plat  become  ^  much  a  part  of  the  patent,  and  are  as  much 
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to  be  considered  in  determining  what  it  is  intended  to  include^  as  if 
they  were  set  forth  in  it. 

The  specification  in  a  patent  of  the  acreage  of  the  land  conveyed  is  an 
element  of  the  description,  and,  while  of  less  influence  than  other 
elements,  is  yet  an  aid  in  ascertaining  what  land  was  intended. 

A  patent  for  "the  whole''  of  a  township  "according  to  the  official  plat 
of  the  survey"  is  here  construed,  in  view  of  what  appeared  upon 
the  plat  and  of  the  acreage  specified  in.  the  patent,  as  embradng  the 
whole  <A  the  surveyed  lands  in  the  township,  but  not  an  unsurv^ed 
area,  approximating  8,000  acres,  which  was  represented  upon  the 
plat  as  a  meandered  body  of  water. 

The  Swamp  Land  Act  of  1850  in  itself  passed  to  the  State  only  an  in- 
choate title,  and  not  until  the  lands  were  listed  and  patented  under 
the  act  could  the  title  become  perfect. 

The  compromise  and  settlement  negotiated  m  1805  between  the 
United  States  and  the  State  of  Arkansas,  whereby  the  latter  relin- 

'  quished  its  inchoate  title  to  all  swamp  lands  not  theretofore  pat- 
ented, approved  or  confirmed  to  it,  is  binding  on  the  St.  Fnmcis 
Levee  District  as  a  subordinate  agency  of  the  State.  LitOe  v.  WU- 
liamsy  231  U.  S.  335. 

100  Arkansas,  94,  reversed. 

The  facts,  which  involve  the  construction  of  a  patent 
for  swamp  lands  to  a  State  and  the  extent  of  the  lands 
conveyed  thereby,  are  stated  in  the  opinion. 

Mr.  Henry  D.  Ashley,  with  whom  Mr.  WiUiam  S. 
Gilbert  was  on  the  brief,  for  plaintiffs  in  error: 

The  whole  township  theory,  which  is  the  only  one  which 
would  put  the  title  in  the  Levee  Board,  is  against  decisions 
of  this  court,  rulings  of  the  Land  Department  and  the 
entire  system  for  the  survey  and  disposition  of  the  public 
lands.  37  L.  D.  345;  37  L.  D.  462;  Cragin  v.  Powell,  128 
U.  S.  691;  LitOe  v.  WiUiams,  88  Arkansas,  37;  Gazzam  v. 
PhiUips,  20  How.  372. 

When  in  the  extension  of  lines  of  public  sm-veys  a  lake  is 
meandered,  its  area  is  segregated  from  the  public  domain 
and  beds  of  island  non-navigable  meandered  lakes  or 
lands  uncovered  by  the  recession  of  the  waters  of  such 
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lakes  from  natural  or  artificial  causes,  since  the  survey  and 
disposition  of  the  adjacent  shore  lands,  do  not  belong  to 
the  United  States  but  to  the  riparian  owners.  Hardin  v. 
J(yrdan,  140  U.  S.  371;  MUcheU  v.  SmaU,  140  U.  S.  406; 
Kean  v.  Calumet  Club,  190  U.  S.  466;  Whittaker  v.  McBride, 
197  U.  S.  510;  Harrison  v.  FiU,  148  Fed.  Rep.  781;  Grand 
Rapids  &  I.  R.  Co.  v.  BuOer,  159  U.  S.  87. 

The  common-law  doctrine  of  riparian  rights  is  fully 
recognized  in  Arkansas.  Harrison  v.  Fife,  148  Fed.  Rep. 
781;  Warren  v.  Chambers,  25  Arkansas,  120;  Rhodes  v. 
CisseU,  82  Arkansas,  367;  Little  v.  Williams,  88  Arkansas, 
37. 

On  the  question  whether  the  title  is  still  in  the  United 
States  or  in  plaintiff  in  error,  so  far  as  the  Land  Depart- 
ment has  power  to  pass  on  this  question  it  has  rendered 
diametrically  opposed  decisions.  Hardin  v.  Jordan,  140 
U.  S.  371. 

While  the  courts  have  generally  held  the  doctrine  of 
estoppel  as  not  applicable  to  the  United  States,  where 
private  rights  have  accrued  and  parties  have  changed  their 
condition  on  the  faith  of  the  ruling  of  the  Land  Depart- 
ment, there  should  be  some  consistent  continuity  to  such 
rulings.  Noble  v.  Union  Logging  Co.,  147  U.  S.  p.  176; 
United  Stales  v.  Stone,  2  Wall.  525,  535.  See  also  applica- 
tion for  survey,  23  L.  D.  430;  Ex  parte  Michael  Denotfy, 
11  L.  D.  504;  United  States  y.  Bank  of  Metropolis,  15  Pet. 
377. 

It  does  not  appear  from  the  circumstances  of  this  case 
that  any  action  has  been  taken  by  the  Government  through 
any  of  its  officers  which  should  operate  as  an  equitable 
estoppel. 

Riparian  rights  are  based  upon  the  conmion  law  and  are 
older  than  this  Government,  are  part  of  Lex  Naturce, 
have  no  dependence  on  plats  or  surveys,  and  are  important 
legal  incidents  to  grants.  Both  by  the  common  law  and 
by  the  provisions  of  §  2476,  Rev.  Stat.  {Kean  v.  Calumet 
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Canal  Co.,  190  U.  S.  p.  480;  Scott  v.  Lattig,  227  U.  S.  229) 
in  the  absence  of  the  survey  system  a  description  of 
this  property  would  carry  the  bottom  of  non-navigable 
lakes. 

Nothing  but  surveyed  area  can  pass  as  swamp  land 
because  the  entire  vesting  of  title  has  its  origin  in  the 
Swamp-Land  Act  of  1850,  which,  though  in  the  earlier 
cases  described  as  a  grant  in  prceaenti,  calls  for  surveys  and 
selections  and  patents. 

The  mistake  in  the  surveys  which  prevented  the  doctrine 
of  Hardin  v.  Jordan  and  cases  following  from  being  applied 
in  cases  of  Home  v.  Smithy  159  U.  S.  p.  40,  and  NUes  v. 
Cedar  Point  Clvb,  175  U.  S.  p.  300,  would  equally  apply 
to  mistake  in  a  metes  and  bounds  description  which  was 
based  on  a  private  survey  or  on  no  survey  at  all,  but  called 
for  ancient  monuments,  such  as  trees,  and  so  forth,  and 
failed  in  its  courses  and  distances  to  go  to  the  water 
covered  area  for  which  the  description  called. 

Whether  areas  outside  meander  lines  as  marked  on 
government  plats  passed  as  swamp  lands  \mder  the 
act  of  1850,  and  surveys,  selections,  and  patents  made  in 
pursuance  thereof  is  a  pure  question  of  the  construction  of 
the  Federal  statutes,  but  the  question  of  whether  non- 
navigable  lakes  and  ponds  have  passed  by  riparian  right 
as  an  incident  to  a  conveyance  of  bordering  lands  mean- 
dered in  any  method  on  such  lakes  and  ponds  is  a  question 
of  common  law. 

By  leave  of  the  court,  The  Solicitor  Oeneralf  on  behalf 
of  the  United  States  as  amicus  curicB,  submitted: 

The  lands  involved  in  this  controversy,  and  other 
similar  areas  in  the  State  of  Arkansas,  generally  known  as 
''sunk  lands"  and  sometimes  erroneously  designated  as 
"lakes,"  were  omitted  from  the  original  public  land  siu*- 
veys.  In  the  year  1908  the  Secretary  of  the  Interior,  after 
hearing  persons  interested,  including  the  parties  to  this 
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litigation,  decided  that  the  ''sunk  lands''  here  involved 
and  other  areas  of  Uce  character,  not  having  been  sur- 
veyed or  specifically  disposed  of,  remained  the  property  of 
the  United  States,  and  accordingly  ordered  that  they  be  sur- 
veyed and  held  for  disposition  under  the  general  land  laws. 
See.  ''Arkansas  Sunk  Lands/'  37  L.  D.  346,  S.  C,  *.  462. 
Homestead  rights  are  being  asserted  to  a  larg^  part,  if  not 
practically  all,  of  these  ''sunk  lands,"  and  suits  have  been 
begun  by  the  United  States,  and  others  are  in  immediate 
prospect,  for  the  purpose  of  clearing  its  title  against  all 
adverse  claims,  including  such  afi  aiB  asserted  by  the 
respective  parties  to  the  case  at  bar.  Approximately 
40,000  acres  will  be  embraced  in  these  suits. 

The  record  in  the  present  case  being  silent  as  to  the 
existence  of  the  Government's  claim,  this  suggestion  of  it  is 
made,  not  ss  bearing  upon  the  merits  of  the  controversy 
now  presented,  but  as  a  matter  of  possible  interest  to  the 
court  in  guarding  its  opinion. 

Mr.  Samuel  Adams,  with  whom  Mr.  H.  F.  Boleson, 
Mr.  J.  C.  Hawthorne  and  Mr..N.  F.  Lamb  were  on  the 
brief,  for  defendant  in  error: 

Complete  title  to  the  entire  township  passed  to  the 
State  of  Arkansas  under  the  Swamp-Land  Act  (9  Stat. 
520;  Hev.  Stat.  §  2479),  and  see  11  Stat.  251. 

Tbe  Swamp-Land  Act  did  not  require  that  the  Umds  be 
surveyed  but  only  identified  as  coming  within  the  terms 
of  the  act.  See  In  re  Florida,  8  L.  D.  65,  18  L.  D.  26, 
19  L.  D.  251,  24  L.  D.  147. 

It  may  be  noted  also  that  some  of  the  earlier  surveys 
ordered  by  Congress  in  the  Northwest  Territory  provided 
that  only  part  of  the  townships  should  be  subdivided. 
lStat.465;38L.D.4. 

Where  the  description  of  lands  in  a  conveyance  is  clear 
the  entire  area  within  the  description  will  pass  and  no 
exception  exists  unless  that  exception  is  clearly  stated. 
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2  Devlin  on  Deeds,  §  979;  WendaU  v.  Fiaher,  187  Mas- 
sachusetts, 81. 

The  fact  that  there  is  an  expressed  exception  of  sec- 
tion 16  shows  that  no  other  was  intended.  MitcheU  v. 
Smale,  140  U.  S.  406,  413;  Kean  v.  Calumet  Company, 
190  U-S.  452, 459. 

The  statement  of  area  in  the  approved  list  and  patent  is 
immaterial.  Warville  on  Absjbracts,  ^207;  Bishop  v. 
Morgan,  82  Illinois,  352;  Ufford  v.  Wilkins,  33  Iowa,  110; 
FtMer  v.  Carr,  33  N,  J.  Law,  157;  Veve  v.  Sanchez,  226 
U.  S.  234, 240. 

In  a  conveyance  of  land  by  deed  in  which  the  land  is 
certainly  bounTied  it  is  very  immaterial  whether  any  or 
what  quantity  is  expressed,  for  the  description  of  the 
bomidfljy  is  conclusive.  Powell  v.  Clark,  5  Massachusetts, 
355. 

See  also:  3  Washburn  on  Real  Property  (6th  ed.),  §  2322, 
p.  386;  2  Devlin  on  Deeds,  §1044;  Bowles  v.  Craig, 
8  Cranch,  371 ;  Spreckels  v.  Braum,  212  U.  S.  208;  Hyde  v. 
PhiUips  (Wash.),  112  Pkc.  Rep.  257;  Wright  v.  Wright, 
34  Alabama,  194;  Dalton  v.  Rust,  22  Texas,  133;  Hall  v. 
Mayhew,  15  Maryland,  551;  Pierce  v.  Faunce,  37  Maine, 
63;  Beddick  v.  Leggat,  7  N.  Car.  (3  Murph.)  539;  Hunter  v. 
Morse,  49  Texas,  219;  Jackson  v.  Barringer,  15  Johns.  47.1 ; 
Kruse  v.  Scripps,  11  Illinois,  98;  Petls  v.  Gaw,  15  Pa.  St. 
218;  Doe  v.  Porter,  3  Arkansas,  60;  Towel  v.  Etter,  69 
^\rkansas,  34. 
As  the  areas  shown  on  plats  of  surveys  made  before  the 

massed,  were  made  primarily  for 
ng  the  quantity  of  upland  for 
le  Government  should  pay,  they 
ng  patents  under  the  Swamp- 
met,  190  U.  S.  452;  McDade  v. 
Louisiana,  626;  ToUeston  Gun 
197;  Kean  v.  Rchy,  145  Indiana, 
lice,  121  Indiana,  51;  People  v. 
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WameTy  116  Michigan,  228;  Kean  v.  Boby,  145  Indiana, 
221. 

Meander  lines  in  government  surveys  and  plats  are 
principally  intended  not  as  boundary  lines,  but  to  assist  in 
fixing  the  acreage  of  uplands  for  which  a  purchaser  was 
expected  to  pay.  McDade  v.  Bossier  Levee  Boards  ToUeston 
Gun  Clvb  V.  Stale,  Kean  v.  Boby,  and  Kean  v.  Calumet 
Company,  supra.  See  also  Hardin  v.  Jordan,  146  U.  S. 
371,  380;  Niks  v.  Cedar  Paint  Club,  175  U,  S.  300. 

Only  where  the  meander  line  is  part  of  the  boxmdary  and 
acreage  is  sold,  is  the  recitation  of  the  amount  regarded  as 
material.  Security  Land  Co.  v.  Bums,  193  U.  S.  167; 
FrenchrGlenn  Co.  v.  Springer,  185  U.  S.  47;  NUes  v.  Cedar 
Paint  Club,  175  U.  S.  300;  Horn  v.  Smith,  159  U.  S.  40; 
Western  Hawaiian  Co.  v.  Naiional  Bank,  36  Or^on, 
298. 

Plaintiffs  in  error  have  shown  no  title  in  themselves  to 
the  land  in  question. 

The  compromise  agreement  between  the  United  States 
and  the  State  of  Arkansas  made  in  1898  does  not  affect 
the  land  in  question.  Act  of  April  29,  1898,  30  Stat. 
367. 

The  Swamp  Land  Act  was  a  grant  in  prcesenH  and  passed 
equitable  title  to  the  State  which  the  State  conveyed  to  the 
levee  district.  The  levee  district  is  therefore  entitled  to 
assert  its  ownership  as  against  all  third  persons.  Wright 
v.  Roseberry,  121 U.  S.  488;  Tubbs  v.  WUhoit,  138  U.  S.  134; 
Iowa  Land  Co.  v.  Blumer,  206  U.  S.  482;  Michigan  Land 
Co.  V.  Bust,  168  U.  S.  589,  distinguished. 

Similar  grants  have  been  held  irrevocable  even  by 
express  action  of  the  state  legislature.  Orogan  v.  San 
Francisco,  18  California,  590;  Franklin  School  v.  Bailey, 
62  Vermont,  467;  Mount  Hope  Cemetery  v.  Boston,  158 
Massachusetts,  509.  See  also  Jackson  v.  DUwarth,  39 
Mississippi,  772;  Higginson  v.  Slattery,  212  Massachu- 
setts, 583;  Webb  v.  New  York,  64  How.  Pr.  10;  Dillon  on 
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Mim.  Corp.,  3d  ed.,  p.  91 ;  Board  of  Education  v.  Ehdgett, 
155  Illinois,  441,  450. 

Property  rights  of  municipal  corporations  cannot  be 
taken  away  by  legislative  action  without  compensation. 
This  rule  especially  applies  where  it  is  contemplated  that 
the  district  should  expend  money  and  incur  financial 
obligations  on  tiie  faith  of  the  grant  made. 

Concerning  the  suggestions  filed  by  the  Solicitor  General 
on  behalf  of  tiie  United  States  as  amicus  curUdy  it  is  to  be 
noted  that  tiie  decisions  in  37  L.  D.  342  and  462  are  con- 
trary to  two  former  opinions  of  the  Department  in  August, 
1894,  and  November  17,  1892,  and  are  based  principally 
on  the  decision  of  the  Arkansas  Supreme  Court  in  LdUie  v. 
WiUiams,  88  Arkansas,  37,  now  pending  in  this  court  on 
writ  of  error  and  expressly  distinguished  by  the  Arkansas 
Supreme  Court  in  this  case.  Nowhere  in  the  departmental 
opinions  is  tiiere  any  finding  that  the  lands  were  not 
swamp  or  overflowed.  In  fact,  it  is  stated  tiiat  they  were 
such.   37L.  D.  348. 

If  homesteaders  are  going  on  tiiese  lands,  it  is  of  im- 
portance that  the  proper  interpretation  of  tht  State's 
original  titie  should  be  fixed  in  order  that  innocent  persons 
may  be  guarded  against  a  waste  of  theu:  time  and  labor. 
Irvine  v.  Marshall,  20  How.  Rep.  668,  567. 

This  court,  in  guarding  the  rights  of  owners  of  real 
estate  under  early  patents  from  tixe  Government,  has 
repeatedly  overruled  the  Land  Department  when  it  has 
misconstrued  government  surveys  and  patents  and  has 
acted  on  the  assumption  that  a  meander  line  was  intended 
primarily  as  a  boundary  line.  Hardin  v.  Jordan,  140 
U.  S.  371;  MilcheU  v,  SmaU,  140  U.  S.  406,  and  Kean  v. 
Calumet  Company,  190  U.  S.  452. 

Cragin  v.  PoweU,  128  U.  S.  691;  Gazzam  v.  PhUlips, 
20  How.  372;  37  L.  D.  345  and  462,  and  LitOe  v.  WUr 
liamsy  88  Arkansas,  37,  cited  by  plaintiffs  in  error,  are 
inapposite  to  this  case. 
VOL.  ccxxm — 13 
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Mb.  Justice  Van  Dsvantbr  delivered  the  opinion  of 
the  court. 

The  chief  controversy  in  this  case  is  over  the  title  to 
about  1^500  acres  of  unsurveyed  lands  in  Poinsett  County, 
Arkansas,  which  were  part  of  the  public  domain  at  the 
date  of  the  Swamp-Land  Act  of  September  28,  1850, 
c.  84,  9  Stat.  519,  and  the  Federal  question  to  be  con- 
sidered is,  whether  under  the  operation  and  administra- 
tion of  that  act  these  lands  have  passed  from  the  United 
States  or  are  still  its  property. 

Although  within  the  exterior  lines  of  a  township  sur- 
veyed in  1840  and  1841,  they,  with  other  lands,  were 
excluded  from  the  survey,  were  meandered  as  if  they  were 
a  lake,  and  were  designated  upon  the  official  plat  as  a 
meandered  body  of  water  called  '^Sunk  Lands,''  a  name 
frequently  applied  in  that  region  to  areas  which  subsided 
during  the  New  Madrid  earthquake,  a  little  more  than  a 
century  ago,  and  subsequently  became  submerged.  Other 
unsurveyed  areas,  designated  as  meandered  bodies  of 
water,  were  also  shown  upon  the  plat.  The  township  was 
approximately  six  miles  square  and  the  plat  bore  an 
inscription  to  the  effect  that  the  total  of  the  surveyed 
areas  was  14,329.97  acres,,  so  the  unsurveyed  areas  repre- 
sented as  water  must  have  amoxmted  to  8,000  acres  or 
more. 

After  the  enactment  of  the  Swamp-Land  Act,  the 
State  requested  that  the  township  be  listed  as  swamp 
lands  and  patented  to  it  \mder  that  act,  both  of  which  were 
done,  the  former  in  1853  and  the  latter  in  1858.  In  re- 
questing the  listing,  the  State  described  the  township  as 
containing  14,329.97  acres,  the  total  of  the  surveyed  areas 
as  inscribed  upon  the  plat,  and  in  making  the  list,  the 
Secretary  of  the  Interior  took  the  same  total  and  de- 
ducted 514.30  acres  in  fractional  section  16,  which  abeady 
had  passed  to  the  State  imder  the  school-land  grant. 
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thereby  making  the  listed  aiiea  13,815.67  acres.  The  pat- 
ent embraced  lands  in  several  townships,  the  portion  of  the 
description  material  here  being:  '^Township  12  North  of 
Range  7  East.  The  whole  of  the  Township  (except 
Section  sixteen),  containing  thirteen  thousand,  eight 
hundred  and  fifteen  acres  and  sixty-seven  hundredths  of 
an  acre  .  •  •  according  to  the  official  plats  of  survey 
of  said  lands  returned  to  the  General  Land  Office  by  the 
Surveyor  General." 

In  the  state  courts  the  levee  district,  the  plaintiff, 
claimed  title  to  the  lands  in  controversy  under  the  Swamp- 
Land  Act  and  an  act  of  the  state  legislature  in  1893 
(Laws  Ark.  1893,  p.  172)  granting  to  the  levee  district 
''all  the  lands  of  this  State"  lying  within  the  boundaries 
of  the  district;  and  the  defendants  opposed  this  claim 
upon  two  grounds:  One,  that  if  these  lands  had  passed  to 
the  State  the  defendants  had  succeeded  to  the  title  by 
riparian  right  in  virtue  of  their  ownership,  under  con- 
veyances from  the  State  in  1871,  of  the  fractional  sections 
and  subdivisions  abutting  on  the  meandered  area  called 
''Sunk  Lands;"  and  the  other,  that  the  lands  in  contro- 
versy had  not  passed  to  the  State,  but  were  still  the 
property  of  the  United  States.  The  trial  court  sustained 
the  plaintiff's  claim  and  entered  a  decree  accordingly, 
which  was  affirmed  by  the  Supreme  Goiui;  of  the  State,  the 
Chief  Justice  dissenting.   100  Arkansas,  94. 

Both  courts  found  as  matter  of  fact  from  the  evidence 
produced  at  the  trial  that  at  the  time  of  the  survey  and  at 
the  date  of  the  Swamp-Land  Act  the  unsurveyed  area 
designated  upon  the  plat  as  "Sunk  Lands"  was  not  a 
lake  or  permanent  body  of  water,  but  only  temporarily 
overflowed,  and  was  not  distinctly  lower  or  materially 
different  from  the  adjoining  lands;  and  with  this  as  a 
premise  it  was  held  that  the  lands  in  controverqr  did  not 
pass  to  the  State  or  to  the  defendants  with  the  adjoining 
lands  as  an  incident  of  riparian  ownership,  but  were  con- 
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veyed  to  the  State  by  the  patent  issued  in  1858,  and 
thence  to  the  levee  district  by  the  state  act  of  1893. 

If  the  patent  conveyed  these  lands  to  the  State  we  are 
not  concerned  with  their  subsequent  disposal,  for  that  is  a 
question  of  local  law.  But  did  the  patent  include  them? 
This,  of  course,  is  jt  Federal  question.  In  answering  it  in 
the  affirmative,  the  state  courts  regarded  the  words 
^'Sunk  Lands,"  shown  upon  the  plat,  as  meaning  that 
the  unsurveyed  area  to  which  they  were  applied  was  land 
and  not  water,  and  also  r^arded  the  words  *^  The  whole  of 
the  Township  (except  Section  sixteen)-,"  aa  used  in  the 
patent,  as  embracing  all  that  was  within  the  exterior  lines 
of  the  township,  except  Section  16,  whether  surveyed  or 
unsurveyed  and  even  although  meandered  and  excluded 
from  the  survey.  We  are  unable  to  accede  to  this  view  of 
either  the  plat  or  the  patent. 

Had  the  plat  shown  that  all  the  lands  were  surveyed,  it 
doubtless  is  true  that  the  words  '^Sunk  Lands"  would 
not  have  indicated  the  presence  of  a  body  of  water,  but 
would  have  been  taken  in  much  the  same  way  sa  would 
such  words  as  "valley,"  "broken  hills"  or  "level  plateau." 
But  the  plat  showed,  as  did  also  the  field  notes,  that  the 
area  to  which  the  words  were  applied  was  not  included  in 
the  survey,  but  was  excluded  therefrom  and  meandered  as 
a  body  of  water,  and  also  thact  the  adjoining  sections  and 
subdivisions  were  surveyed  as  fractional,  sa  is  usual  with 
lands  abutting  on  a  lake  or  similar  body  of  water.  Thus, 
what  appeared  upon  the  plat  had  the  same  meaning  as  if 
this  area  had  been  called  "Sunk  Lands  Lake."  And  that 
the  officers  of  the  State  and  of  the  United  States  so  under- 
stood is  shown  by  the  fact  that  in  the  proceedings  pre- 
liminary to  the  issuance  of  the  patent,  as  also  in  the 
patent,  this  and  similar  areas  were  excluded  in  specifying 
the  amount  of  land  in  the  township. 

Of  course,  the  words  in  the  patent  "The  whole  of  the 
Township  (except  Section  sixteen)"  are  comprehensive. 
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but  they  are  only  one  element  in  the  description  and  must 
be  read  in  the  light  of  the  others.  The  explanatory  words 
''according  to  the  official  plats  of  survey  of  said  lands 
returned  to  the  General  Land  Office  by  the  Surveyor 
General''  constitute  another  element,  and  a  very  im- 
portant one,  for  it  is  a  familiar  rule  that  where  lands  are 
patented  according  to  such  a  plat,  the  notes,  lines,  land- 
marks and  other  particulars  appearing  thereon  become  as 
much  a  part  of  the  patent  and  are  as  much  to  be  con- 
sjdered  in  determining  what  it  is  intended  to  include  as  if 
they  were  set  forth  in  the  patent.  Cragin  v.  PaweUy 
128  U.  S.  691,  696;  Jefferis  v.  East  Omaha  Land  Co.,  134 
U.  S.  178,  194.  The  specification  of  the  acreage  is  still 
another  element,  and,  while  of  less  influence  than  either 
of  the  others,  it  is  yet  an  aid  in  ascertaining  what  was 
intended,  for  a  purpose  to  convey  upwards  of  22,000 
acres  is  hardly  consistent  with  a  specification  of  13,815.67 
acres.  Ainsa  v.  United  States,  161  U.  S.  208,  229;  Security 
Land  Co.  v.  Bums,  193  U.  S.  167, 180;  3  Washburn  on  Real 
Property,  5th  ed,,  427.  Giving  to  each  of  these  elements 
its  appropriate  influence  and  bearing  in  mind  that  the 
terms  of  description  are  all  such  as  are  usually  employed 
in  designating  surveyed  lands,  we  are  of  opinion  that  the 
purpose  was  to  patent  the  whole  of  the  lands  surveyed, 
except  fractional  section  16,  and  not  the  areas  meandered 
and  returned,  as  shown  upon  the  plat,  as  bodies  of  water. 
That  it  is  now  found,  as  shown  by  the  decisions  below, 
that  these  areas  ought  not  to  have  been  so  meandered  and 
returned,  but  should  have  been  surveyed  and  returned  as 
land,  does  not  detract  from  the  effect  which  must  be  given 
to  the  plat  in  determining  what  was  intended  to  pass  under 
the  patent.  NUes  v.  Cedar  Point  Clvb,  175  U.  S.  300,  306; 
Hardin  v.  Shedd,  190  U.  S.  508, 520. 

As,  then,  the  lands  in  controversy  were  not  included  in 
the  patent,  and,  under  the  findings  below,  did  not  pass  to 
the  State  or  to  the  defendants  by  riparian  right  with  the 
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adjoining  fractional  sections  and  subdivisions,  it  follows 
that  they  remain  the  property  of  the  United  States. 
Niles  V.  Cedar  Point  Clvb^  supra;  FreruJirGlenn  Live  Stock 
Co.  V.  Springer,  185  U.  S.  47;  Security  Land  Co.  v.  Bums, 
supra. 

But  it  is  said  on  behalf  of  the  levee  district  that,  even 
though  the  lands  were  not  included  in  the  patent,  they 
passed  to  the  State  under  the  Swamp-Land  Act  inde- 
pendently of  any  patent,  and  passed  thence  to  the  district 
under  the  state  act  of  1893.  The  contention  is  not  tenable. 
The  lands  were  never  listed  as  swamp  lands  and  their 
listing  does  not  appear  to  have  been  even  requested, 
doubtless  because  they  were  not  surveyed.  Assuming  that 
in  fact  they  were  swamp  lands,  the  State's  title  imder  the 
Swamp-Land  Act  was  at  most  inchoate  and  never  was 
perfected.  Not  only  so,  but  the  State  relinquished  its 
inchoate  title  to  the  United  States  as  part  of  a  compromise 
and  settlement  negotiated  in  1895,  and  the  relinquishment 
is  binding  upon  the  levee  district  as  a  subordinate  agency 
of  the  State.  LitOev.  Williams,  231  JJ.S.Z35.  See  Carson 
V.  St.  Francis  Levee  District,  59  Arkansas,  513,  633-635. 

The  levee  district  was  therefore  not  entitled  to  prevail  in 
respect  of  the  unsurveyed  lands. 

Decree  reversed. 
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ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY  V.  UNITED  STATES. 

APPEAL  FROM  THE  UNITED  STATES  COMMEBCS  tlOUBT« 
No.  590.    Argued  December  1,  2,  1913.— Dedded  Januaxy  26,  1914. 

Whatever  transpoitation  service  or  facility  the  law  requires  the  carriers 
to  supply  they  have  the  right  to  fiimish. 

Under  §  15  of  the  Act  to  Regulate  Commerce,  as  amended  by  the 
Hepburn  Act,  the  carrier  has  not  only'the  duty  but  the  right  to  fur- 
nishail  ice  needed  in  refrigeration. 

A  carrier  cannot  be  compelled  to  keep  facilities  for  the  benefit  of  ship- 
pers and  the  shippers  allowed  to  furnish  these  facilities  themselves. 

The  carrier  cannot  compel  a  shipper  of  fruit  to  have  it  refrigerated. 

When  ice  is  actually  needed  and  used  in  transportation  of  fruit,  it  de- 
pends upon  the  circumstances  of  each  case  whether  the  icing  is  a 
part  of  preparation  which  can.  be  done  by  the  shipper  or  part  of 
refrigeration  which  the  carrier  has  the  exclusive  right  to  furnish. 

Neither  the  carrier  nor  the  shipper  can  insist  upon  wasteful  or  expena ve 
service  in  transportation  for  which  the  consumer  must  ultimately 
pay.  In  this  regard  the  court  will  consider  the  interests  of  the  public. 

Loading  the  car,  by  whomsoever  done,  must  be  such  as  to  prepare  the 
'  frdght  for  shipment,  and  a  consignor  may,  in  the  absence  of  a  regu- 
hirly  filed  tariff  covering  this  work,  not  only  put  perishable  f rdght, 
such  as  fruit,  in  a  car  placed  at  his  warehouse,  but  may  do  all  other 
acts,  including  icing,  necessary  to  fit  the  fruit  for  shipment  and  filling 
bunkers  in  the  car  with  ice  for  its  preservation. 

Filing  a  tariff  withdrawing  a  privilege  to  shippers  affects  a  practice  and 
a  rule  within  the  meaning  of  the  Act  to  Regulate  Commerce,  and  the 
Commission  has  power  under  §  15,  as  amended  by  the  Hepburn  Act, 
to  determine  after  a  hearing  whether  the  new  rate  is  unreasonable 
and  if  so  what  is  just,  and  require  the  carrier  to  conform  to  the  rates 
and  practice  prescribed  by  it. 

An  order  of  the  Commission  fixing  carload  rates  apparenUy  excluding 
any  compensation  for  hauling  the  ice  necessary  for  refrigerating,  is 
not  confiscatory  when  it  appears  that  the  rate  for  the  fruit  itself 
practically  includes  the  rate  for  the  ice. 

In  a  suit  based  entijfdy  on  reasonableness  of  carioad  rates  the  issue  of 
whether  it  discriminates  against  shippers  of  small  lots  will  not  be 
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oonffldered  when  that  issue  is  not  presented  on  any  asrignment  of 

error  in  this  court. 
What  are  proper  rates  for  transportation  and  fan:  charges  for  facilities 

furnished  and  services  rendered,  and  differences  between  carload 

and  less  than  carload  lots,  are  all  rate-making  matters  committed 

to  the  Commission  and  within  its  discretion. 
The  courts  have  no  power  to  fix  rates  or  establish  practices  and  cannot 

interfere  with  those  fixed  and  established  by  the  Commiamon  except 

m  cases  where  the  orders  are  void.   Interstate  Commerce  CommiMum 

V.  Un.  Pac.  R.  B.  Co.,  222  U.  S.  647. 
204  Fed.  Rep.  647,  affirmed. 

In  1909,  Associations,  representing  California  fruit- 
growers, filed  with  the  Conunerce  Commission  complaints 
against  nmnerons  railroad  companies  attacking  the  freight 
and  refrigeration  charges  on  citrus  fruit  shipped  from 
California  to  Eastern  points.  Much  testimony  was  taken, 
from  which  it  appeared  that  the  orange  crop  amounted 
to  about  50,000  cars  per  annum,  of  which  the  20,000, 
shipped  in  warm  weather,  required  some  form  of  refrigera- 
tion in  order  to  keep  the  fruit  in  condition  for  use  at  the 
end  of  the  journey.  At  the  close  of  the  first  hearing 
June  11, 1910,  the  Commission  held  (19  L  C.  C.  148)  that 
$1.15  per  cwt.  was  a  reasonable  freight-rate  on  oranges. 
Other  questions  in  the  case  were  postponed  imtil  Jan- 
uary 14,  1911,  when  the  Commission  made  a  report  (20 
I.  C.  C.  106)  as  to  the  reasonableness  of  the  carriers' 
charges  of  $62.50  per  car  for  refrigeration  and  $30  for 
services  in  shipments  pre-cooled  by  the  consignor. 

The  Commission  found  that  in  refrigeration  by  the 
carriers  they  furnished  all  the  ice  and  performed  all  of  the 
services,  including  re-icing  en  route.  It  foxmd  that  there 
was  a  total  of  about  11  tons  of  ice  furnished,  but  owing 
to  the  melting  the  average  weight  of  ice  hauled  was  8,000 
lbs.,  the  freight  on  which  to  Chicago,  was  .25  per  100. 
It  cost  something  to  repair  the  bunkers,  and  the  Com- 
mission recognized  the  right  to  include  an  additional  sum 
to  cover  risk  and  profit. 
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The  total  revenue  of  $345.30  from  such  shipments  was 
made  up  of  th^  following  items: 

Freight  on  27,200  lbs.  of  oranges  @  $1.15. . .  $312.80 

Cost  of  11  tons  of  ice $30. 

Freight  on  8,000  lbs.  average  weight  of 

icehauled@.25 20. 

Damage  to  bunkers 5. 

Sum  to  cover  risk  ismd  profit 7.60 

62.50 

Gross  Receipt $375.30 

Less  cost  of  ice 30.00 

Freight  and  refrigeration  charges $345.30 

The  Commission  found  that  the  charge  of  $62.50  for 
refrigeration  services-was  reasonable. 

It  further  appeared  that  the  Government  had  conducted 
certain  experiments  with  a  view  of  determining  whether 
an  advantage  would  not  be  derived  from  pre-cooling  the 
fruit  before  the  bunkers  were  filled  with  ice.  There  was 
testimony  that  the  carriers  had  reached  the  conclusion 
that  if  the  fruit  was  pre-cooled  before  the  movement  of 
the  car  began,  there  would  be  a  corresponding  saving  in 
the  amount  of  ice  needed  in  the  bunkers.  They  accord- 
ingly had  erected  plants  at  which  the  fruit  could  be  pre- 
cooled  and  included  such  pre-cooling  service  in  the  regular 
refrigeration  charge  of  $62.50. 

Certain  shippers  claimed  that  better  results  were  ob- 
tained where  the  fruit  was  pre-cooled  immediately  after 
it  was  taken  from  the  grove  and  before  it  was  placed  in  the 
car.  They  therefore  adopted  a  method  in  which  the 
shipper  chills  the  fruit,  cools  the  car,  furnishes  the  ice 
and  fills  the  bunkers  at  a  cost  to  himself  of  $32.50.  The 
carrier  for  its  services  in  connection  with  hauling  such 
pre-cooled  shipment  chaiged  $30,  intending  thereby  to 
make  the  rates  on  pre-cooled  fruits  the  same,  whether  the 
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pre-cooling  was  by  the  shipper  or  the  carrier.  In  deter- 
mining whether  this  $30  was  a  reasonable  charge  for  serv- 
ice rendered  by  the  carrier  in  hauling  fruit  pre-cooled  by 
the  shipper,  the  Commission  said  (20  I.  C.  C  120)  that 
no  re-icing  was  necessary  en  route  and  that  '4t  would  be  a 
liberal  estimate  to  put  the  average  weight  of  the  ice  during 
the  entire  journey  at  5,000  lbs.  For  the  hauling  of  this  ice 
the  carriers  are  entitled  to  fair  compensation,  as  they  are 
in  the  case  of  Standard  Refrigeration.''  There  is  also 
an  ^'expense  in  providing  and  keeping  in  repair  the  ice 
bunkers.  •  .  .  The  carrier  is,  therefore,  entitled  to 
this  additional  cost,  which  is  about  $5  per  car  per  trip 
one  way."     (20 1.  C.  C.  120.) 

Where  the  fruit  is  pre-cooled  by  the  shipper,  the  boxes 
are  packed  so  much  closer  together  that  the  load  is  one- 
sixth  greater  than  in  case  of  shipments  pre-cooled  and 
refrigerated  by  the  carrier.  The  result  is  that  the  revenue 
from  a  car  of  fruit  pre-cooled  by  the  shipper  would  be — 

Freight  on  33,000  lbs.  of  oranges  at  $1.15 $379.50 

Freight  on  5,000  lbs.  of  ice  at  25  cents  per  hundred  12.50 
Damage  to  bunkers  (and  profit  allowed?) 7.50 

$399.50 
or,  $54  more  than  the  revenue  of  $345.30  from  a  car  pre- 
cooled  and  refrigerated  by  the  carrier. 

The  Commission  further  said:  ''As  bearing  upon  the 
reasonableness  of  the  rate,  the  carriers  showed  the  cost 
of  the  movement  of  these  oranges  per  gross  ton — ^that  is, 
per  ton  of  combined  weight  of  car  and  of  contents  as  com- 
pared with  other  articles — claiming  that  this  wa9  the  true 
basis  upon  which  to  fix  rates.  So  treating  these  pre-cooled 
shipments,  it  will  be  found  that  the  carrier  receives  more 
per  gross  ton  for  handling  the  pre-cooled  car  than  for 
either  the  ventilated  or  the  refrigerated  shipment.  By 
every  canon  of  rate-making  which  has  been  applied  by 
carriers  in  the  past,  or  which  is  relied  upon  by  them  now, 
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these  pre-cooled  shipments  at  the  standard  rate  without 
additional  compensation  are  better  business  than  either 
the  ventilated  or  the  refrigerated  movement.  Clearly  these 
growers  who  have  devised  and  perfected  this  system  of 
shipment;  should  not  be  compelled  to  pay  for  the  privilege 
of  using  it  more  than  the  fair  cost  to  the  carrier  of  provid- 
ing the  additional  facilities  which  are  not  included  in  the 
ventilated  rate  with  a  fair  profit."    20 1.  C.  C.  121. 

The  report  concluded  as  follows:  "We  are  of  the  opin- 
ion that  the  present  pre-cooling  charges  of  the  defendants 
of  S30  per  car  are  unjust  and  imreasonabloi  and  that 
these  charges  should  not  exceed  for  the  future  $7.50  per 
car,  but  the  defendants  may,  as  a  condition  of  making 
this  charge,  require  that  pre-cooled  cars  be  loaded  seven 
tiers  wide  and  two  tiers  high,  and  may  provide  by  their 
tariffs  a  proper  minimum  to  accomplish  this  result,  the 
amount  of  which  would  depend  upon  the  length  of  the 
car,"    20I.C.  0.123. 

The  carriers,  in  obedience  to  this  order,  put  in  a  tariff 
of  $7.50  for  pre-cooling  services,  but  at  once  filed  another 
tariff,  effective  July  1,  1911,  reciting  that  'Hhe  privilege 
heretofore  permitted  to  shippers  of  citnis  fruit  to  pre-ice 
carload  shipments  is  withdrawn,  the  carriers*  retaining 
and  exercising  the  exclusive  right  and  control  of  furnish- 
ing and  doing  all  icing  and  refrigeration  of  citrus  fruit 
in  all  cases  where  shipper  does  not  specifically  -re- 
quest or  direct  shipments  to  move  solely  under  ventila- 
tion." 

Immediately  thereafter  the  orange-growers'  associations 
filed  proceedings  to  cancel  this  withdrawal  tariff  and  to 
compel  the  carriers  to  continue  to  extend  to  shippers  the 
old  privil0ge  of  pre-cooling  at  the  new  rate  of  $7.50.  At 
the  hearing  the  evidence  and  reports  of  the  Commission 
in  the  former  case  were  stipulated  into  the  record  and, 
on  April  8,  1912  (23  I.  C.  C.  267,  271),  the  Commis- 
sion held  that  the  shippers  had  the  right  to  the  pre-cooling 
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privilege  and  again  ruled  that  $7.50  was  a  reasonable 
charge  for  the  services  rendered  by  the  carriers. 

The  Railroad  Companies  then  filed  a  petition  in  the 
Commerce  Court  attacking  the  original  order  of  Jan* 
uary  14, 1911  (fixing  $7.50  as  a  reasonable  charge  on  pre- 
cooled  shipments)  and  the  last  order  of  April  8,  1912, 
(requiring  the  roads  to  permit  pre-cooled  shipments  at 
that  sum),  contending  that  shippers  had  no  right  to  ice  the 
bimkers.  They  also  insisted  that  the  $7.50  rate  was  con- 
fiscatory and  did  not  equal  the  $17.50,  which  the  Commis- 
sion itself  had  found  to  be  the  actual  cost  of  services  ren- 
dered in  connection  with  pre-cooled  shipments.  The 
carriers,  thereupon  prayed  that  both  orders  should  be 
annulled  and  set  aside. 

The  Commerce  Court  (204  Fed.  Rep.  647,  661)  adopted 
the  finding  of  the  Commission  that  in  pre-cooled  shipments 
the  revenue  was  $54  greater  than  in  the  Railroads'  method 
of  refrigeration,  and  concluded  by  sa3ang  that,  in  view  of 
that  fact,  '^  we  do  not  think  that  the  petitioners  have  any 
valid  complaint  to  make  of  the  charge  of  $7.50  per  car 
established  by  the  Conmiission.''  It  further  held  that 
under  the  facts  appearing  in  the  record,  the  shipper  had 
the  right  to  furnish  the  ice  in  pre-cooled  shipments  and 
thereupon  it  dismissed  the  petition.  The  case  was  then 
brought  here  by  appeal. 

Mr.  QardkMT  LcUhrop  and  Mr.  P.  H.  Wood,  with  whom 
Mr.  Robert  Dunlapy  Mr.  T.  J.  Norton,  Mr.  A.  S.  Halsted, 
Mr.  C.  W.  Durbrow  and  Mr.  W.  F.  Herrin  were  on  the 
brief,  for  appellants: 

The  Commission  has  no  power  or  authority  to  require 
carriers  against  their  will  to  permit  the  shippers  to  per- 
form any  part  of  the  refrigeration  or  transportation  service, 
and  the  order  of  the  Commission  suspending  and  finally 
setting  aside  the  amendment  to  the  tariffs  of  the  carriers 
withdrawing   any   permission   or   privilege   theretofore 
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granted  to  shippers  of  pre-icing  the  carriers'  cars  was  and 
is  erroneous  and  invalid. 

Shippers  may  pre-cool  intended  shipments  in  their  own 
plants^  but  are  not  lawfully  entitled  to  refrigerate  the  car- 
riers' cars  or  perform  a  part  of  that  service. 

The  carriers  never  claimed  that  the  pre-cooling  done  by 
the  shippers  is  a  part  of  the  transportation.  But  the 
icing  of  their  equipment  is  a  part  of  the  transportation 
service. 

For  definition  of  refrigeration  see  23  I.  C.  C.  267.  See 
also  ItU.  Com.  Camm*  v.  Louis.  &  Nash  B.  j?.  Co.,  227 
U.  S.  88. 

Furnishing  of  ice^  loading  it  into  bunkers  of  the  car  of 
the  carrier  which  is  under  the  control  of  the  carrier,  is  a 
part  of  Uie  refrigeration  service.  See  Matter  of  Charges, 
11 1.  C.  C.  129, 138;  Truck  Farmers'  Assn.  v.  Northeastern 
Ry.,  6  I.  C.  C.  295,  316. 

The  railroad  company  is  charged  with  the  duty  of 
refrigeration  under  the  statute.  Florida  Fruit  Assn. 
V.  AUantic  Coast  Line,  14  I.  C.  C.  476,  507;  AWree  v. 
B.  &  M.  R.  R.,  22  I.  C.  C.  303,  321;  Waaelbaum  &  Co.  v. 
A.  C.  L.  R.  Co.y  12  I.  C.  C.  178. 

It  was  the  same  at  common  law.  Johnson  v.  Toledo  &c. 
Ry.y  133  Michigan,  596;  4  Elliott  on  Raikoads,  §  1474; 
2  Hutchinson  on  Carriers,  3d  ed.,  §  505. 

Where  duty  has  been  imposed  upon  the  carrier  it  is 
respondble  for  the  safe  transit  of  the  shipments  trans- 
ported under  such  duty  and  takes  the  risk  of  the  same 
being  properly  attended  to,  and  cannot  relieve  itself  from 
this  liability  or  risk  by  contract  with  the  shipper.  Toft 
v.  Am.  Exp.  Co.y  133  Iowa,  522;  New  York  &c.  v.  Crom- 
weU,  98  Virginia,  227;  In  re  Charges,  11 1.  C.  C.  129, 138; 
St.  Louis  &c.  Ry.  v.  Renfroe,  82  Arkansas,  143;  St.  Louis 
&c.  Ry.  V.  Jackson,  65  Tex.  Civ.  App.  407;  McLean  v. 
Qulf  &c.  Ry.,  55  Tex.  Civ.  App.  130;  M.,  K.  &  T.  Ry.  v. 
McLean,  55  Tex.  Civ.  App.  130. 
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See  also  the  obligation  imposed  by  the  Carmack  Amend- 
ment to  §  20  of  the  Interstate  Commerce  Act. 

The  burden^  responsibility  and  liability  having  been 
placed  upon  the  carrier  under  the  common  law,  and  later 
by  express  statute,  the  carrier  cannot  be  denied  the  right 
to  perform  thie  entire  transpcnrtation  service  in  order  that 
it  may  make  certain  that  the  shipment  will  be  carried  in 
such  a  manner  as  will  insure  its  safe  transit  and  delivery. 

The  shipper  is  not  l^ally  entitled  to  perform  any  part 
of  refrigeration  without  the  carrier's  consent. 

Such  duties  as  are  imposed  upon  it,  either  by  common 
or  statute  law,  the  carrier  must  discharge  and  perform 
either  directly  or  through  the  instrumentality  of  some 
agency,  and  as  it  is  responsible  for  the  performance, 
and  has  imposed  upon  it  the  risk  of  proper  performance, 
it  may  select  its  own  agency  therefor.  lUfrigeraUan  of 
FruU,  11 1.  C.  C.  129, 137. 

Agency  4s  a  matter  of  contract  and  the  Commission  has 
not  the  power  to  impose  such  contracts  upon  carriers. 
L.  &  N.  B.  R.  Co.  v.  West  Coast  Co.,  198  U.  S.  483,  497; 
Cen«roi  Stocfc  Fonfo  Co.  v.  L.  A  JV.  22.  ie.,  192  U.  S.,668. 

The  carriers  in  this  case  were  and  are  prepared  to  pre- 
cool  shipments  in  cars.  If  they  are  lacking  in  proper 
appliances  or  fail  to  discharge  the  obligations,  the  shipper's 
right  to  relief  is  found  in  the  courts  because  the  Commis- 
sion has  not  been  vested  with  judicial  power  to  determine 
these  questions  or  to  enforce  ^e  shipper's  rights  in  these 
respects.  InL  Comm.  Comm.  v.  Nor.  Poo.  By*,  216  U.  S. 
538. 

Pre-icing  as  well  as  icing  the  car  is  a  part  of  transporta- 
tion. There  is  no  more  right  in  the  shipper  to  pre-ice 
or  re-ice  a  car  of  the  carrier  and  thus  furnish  a  part  of  the 
transportation  service  than  there  is  to  demand  that  the 
carrier  accept  and  use  the  cars  of  the  shipper  and  make 
allowance  therefor.  Int.  Comm.  Comm.  v.  Diffenbangh, 
222  U.  S.  42,  47;  Cons.  Forwarding  Co.  v.  Southern  Pad. 
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Co.,  9  I-  C.  C.  182,  197,  206;  In  re  Transportdtian,  10 
I.  C.  C.  360,  374;  Matter  of  Charges,  11  I.  C.  C.  129,  138. 

A  shipper  cannot  force  his  own  car  or  equipment  upon 
the  carrier  without  the  carrier's  consent  and  demand  an 
allowance  therefor.  Central  Stock  Yards  Co.  v.  Louis. 
&  Nash.  Ry.  Co.,  118  Fed.  Rep.  113;  S.  C,  192  U.  S. 
668. 

If  these  services  are  necessary  in  the  refrigeration  of  the 
car,  the  law  enjoins  upon  the  carrier  the  obligation  of 
furnishing  them  and  imposes  upon  the  carrier  the  obliga- 
tion of  answering  to  the  shipper  in  the  event  the  services 
are  not  properly  performed.  1  Wyman,  Pub.  Serv.  Corps., 
§  796,  p.  669,  note  1;  -Aflanfic  Coast  Line  v.  Geraty,  166 
Fed.  Rep.  10;  Calender  Co.  v.  Chicago  &c.  R.  Co.,  99 
Minnesota,  295;  UndeU  v.  III.  Cent.  R.  R.  Co.,  13  Mo.  App. 
254;  Maihis  v.  Southern  Ry.  Co.,  65  So.  Car.  271;  Chicago 
&  A.  R.  Co.  V.  Davis,  159  Illinois,  63;  International  &c.  Ry. 
Co.  V.  WeOxmme,  113  S.  W.  Rep.  780;  St.  L.,  I.  M.  &  S.  R. 
Co.  V.  Cunibie,  101  Arkansas,  172;  Pennsylvania  R.  R.  Co. 
V.  Orem,  111  Maryland,  366;  McConnell  Bros.  v.  Southern 
Ry*  Co.,  144  Nor.  Car.  87.  See,  also,  note  to  St.  Louis  Ac. 
Ry.  Co.  V.  Renfroe,  10  L.  R.  A.  (N.  S.)  317. 

The  Commerce  Court  had  power  to  review  the  decision 
and  order  of  the  Commission  although  it  may  have  in- 
volved an  administrative  ruling.  Whether  or  not  a  given 
practice  or  regulation  of  the  carrier  is  reasonable  is 
a  question  of  law  for  the  ultimate  determination  of  the 
courts  in  an  appropriate  proceeding.  Here,  however, 
there  was  simply  involved  the  legal  right  of  the  carrier  to 
insist  upon  itself  performing  the  entire  transportation 
service  and  to  withdraw  from  certain  shippers  a  privilege 
theretofore  accorded  to  perform  a  part  thereof  ^th  an 
allowance  therefor. 

Common  carriers  have  the  right  to  make  reasonable 
rule^  and  regulations  for  the  conduct  of  their  business, 
governing  the  use  of  their  cars  and  the  manner  of  receipt, 
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transportation^  delivery  and  care  of  freight  while  in  their 
custody;  and  there  is  a  presumption  that  such  regulations 
are  reasonable.  Harp  v.  Choctaw  &c.  R.  R.  Co.,  126  Fed. 
Rep.  445,  450;  Robinson  v.  B.  &  0.  R.  R.  Co.,  129  Fed. 
Rep.  753;  PkUt  v.  Lecocq,  158  Fed.  Rep.  724,  730;  2 
Hutchinson  on  Carriers,  3d  ed.,  §§  943, 1033, 1077. 

The  reasonableness  of  any  rule  or  regulation  of  a  carrier 
is  a  question  of  law  to  be  determined  by  the  eoutt.  PuH- 
man  Co.  v.  Krauss,  145  Alabama,  395;  40  So.  Rep.  399; 
Gregory  v.  C.  &  N.  W.  Ry.  Co.,  100  Iowa,  345;  Central 
of  Georgia  Ry.  v.  Motes,  117  Georgia,  923;  lU.  Cent.  R.  R. 
Co.  V.  Whittemore,  43  Illinois,  420,  423;  Vedder  v.  FeUaws, 
20  N.  Y.  126, 130;  Railroad  Co.  v.  Fleming,  14  Lea  (Tenn.), 
145. 

The  question  resolves  itself  into  one  of  law.  The 
Conunission  has  conunitted  an  error  of  law  in  rendering 
its  decision,  and  has  entered  an  order  which  transcends 
its  power  and  authority.  The  court  should  have  de- 
termined these  questions  of  law  as  an  original  proposi- 
tion and  not  have  felt  constrained  to  accept  the  conclu- 
sions, findings,  and  order  of  the  Conmiission  as  final. 
III.  CerU.  R.  R.  Co.  v.  /.  C.  C,  215  U.  S.  452;  Int.  Comm. 
Comm.  V.  Un.  Pac.  R.  R.  Co.,  222  U.  S.  541. 

The  $7.50  charge  prescribed  by  the  Commission  as 
compensation  to  the  carrier  for  refrigeration  where  the 
shipper  is  permitted  to  pre-ice  is  xmreasonable,  unlawful, 
arbitrary  and  confiscatory  and  contrary  to  the  findings 
of  the  Conmiission. 

Carriers  are  entitled  to  a  reasonable  profit  for  each 
particular  service  rendered.  SouJthem  Ry.  Co.  v.  St.  Louis 
Hay  Co.,  214  U.  S.  297;  Int.  Comm.  Comm.  v.  SUckney, 
215  U.  S.  98;  Cotting  v.  Kansas  City  Stock  Yards,  183  U.  S. 
79,  93,  94. 

The  order  of  the  Commission  gives  those  shippers  with 
cold  storage  plants  an  advantage  over  others  by  the  differ- 
ence between  17.50  and  $30,  or  $22.50  on  every  car. 
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Mr.  Blackburn  Esterline^  Special  Assistant  to  the  At- 
torney General;  with  whom  The  Solidtar  Oeneral  was  on 
the  brief,  for  the  United  States: 

The  findings  of  fact  set  forth  in  the  report  of  the  Com- 
mission put  it  beyond  the  p^wer  of  the  appellants  to  chal- 
lenge the  validity  of  its  order.  Their  counsel  advance 
elaborate  arguments  and  the  citation  of  numerous  au- 
thorities on  the  respective  functions  '^f  the  Commission 
and  the  court.  The  whole  evidence  is  also  discussed.  The 
respect  due  to  the  repeated  decisions  of  this  court  forbids 
the  counsel  for  the  .Government  from  entering  into  any 
discussion  of  those  questions.  The  elaborate  brief  of  the 
appellants  fails  to  set  forth  any  single,  distinct  and 
dominant  proposition  of  law  which  the  Commission  er- 
roneously decided.  They  have  cleared  the  way  for  the 
affirmance  of  the  judgment.  Interstate  Commerce  Commie- 
sion  V.  Chicago^  Rock  Island  &  Pacific  Railway  Co.,  218 
U.  S.  88,  and  other  authorities. 

The  Interstate  Commerce  Commission  found  as  a  fact 
that  ^'the  filling  of  the  bunkers  with  ice  is  a  part  of  the 
preparation  of  the  car  for  shipment,  and  not  a  part  of  the 
transportation  service,"  and  that  "pre-cooling  and  pre- 
icing"  is  inseparable  and  one  and  the  same  thing.  The 
appellants  concede  the  right  of  the  shippers  to  pre-cool 
the  fruits  and  place  them  in  the  cars.  The  concession 
brings  the  case  to  an  end,  as  there  is  no  legal  question  for 
review. 

The  carriers,  the  shippers,  the  Commission,  and  the 
Commerce  Comrt  all  treated  "pre-cooling  and  pre-icing" 
as  one  and  the  same  thing  until  after  the  Commission 
condemned  the  charge  of  $30  per  car,  and  the  Commerce 
Court  denied  the  first  motion  for  preliminary  injimction. 
The  carriers  then  took  the  position,  for  the  first  time,  that 
pre-cooling  and  pre-icing  are  different  and  separable;  that 
pre-icing  is  refrigeration,  and  refrigeration  is  transporta- 
tion, which  the  carriers,  under  the  Act  to  Regulate  Coat- 
VOL.  ccxxxii— 14 
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merce^  have  the  sole  and  only  right  to  perform.  This  was 
an  afterthought;  suggested  by  the  pressure  and  exigencies 
of  the  case.    Railway  Co.  v.  McCarOiyy  96  U.  S.  258,  267. 

The  carriers  first  established  the  '^pre-cooling  and  pre- 
icing"  privilege.  It  was  not  imtil  after  all  hope  of  levy* 
ing  the  extortionate  charge  of  $30  per  car  was  gone,  that 
they  sought  to  cancel  the  tariff,  and  raise  these  numerous 
objections  to  the  practice,  such  as  damage  to,  and  wear 
and  tear  of,  the  cars;  the  inferior  quality  and  irregular 
dimensions  of  the  ice  blocks;  the  lack  of  proper  refrigera- 
tion; the  irregularity  of  the  shippers  in  pre-cooling  and 
pre-icing;  the  necessity  for  extra  icing  during  delays  in 
transit;  the  alleged  increase  of  damage  claims  resulting, 
and  the  experimental  purposes  for  which  the  practice  is 
said  to  have  been  installed.  While  the  carriers  were  levy- 
ing the  extortionate  charge  of  130  per  car,  which  would 
aggregate,  on  all  shipments,  approximately  $800,000  a 
year,  these  groundless  objections  laid  dormant.  Had  no 
complaint  been  filed,  or  had  the  Conmiission  dismissed 
the  complaint,  or  refused  to  interfere,  no  objection  would 
ever  have  been  raised  by  the  carriers  to  the  practice. 

The  Conmiission  was  dealing  with  loaded  cars  and  the 
weight  of  the  contents.  The  '^pre-cooling  and  pre-icing'' 
is  the  highest  standard  of  refrigeration  and  the  most  effi- 
cient system  ever  devised.  It  brings  more  revenue  per 
car  to  the  carriers  as  a  result  of  the  difference  in  the  loading 
than  any  other  system.  No  equivalent  is  offered  by  the 
carriers.  The  allowance  of  $7.50  for  the  wear  and  tear 
on  the  bunkers  is  adequate. 

The  argument  that  the  order  of  the  Conmiission  will 
result  in  gross  discrimination  against  the  small  shipper 
has  already  been  rejected.  Interstale  Commerce  Commie- 
don  V.  Chicago^  Bock  leland  &  Pacific  By.  Co.,  218  U.  S.  88. 

Mr.  P.  J.  FarreU  for  the  Interstate  Commerce  Commit- 
sion: 
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The  order  of  January  14^  1911,  is  fully  supported  by  the 
evidence  contained  in  the  record  made  by  the  parties  in 
the  proceedings  before  the  Commission. 

The  charge  of  $7.50  covers  only  services  of  carriers  in 
keeping  ice  bunkers  in  repair. 

To  vary  charge  of  repiairing  ice  bunkers  according  to 
variations  in  distances  over  which  traffic  is  transported 
would  be  impracticable  and  improper. 

The  Commission's  finding  concerning  cost  to  shippers  of 
pre-cooling  and  pre-icing  is  fully  supported  by  evidence 
upon  which  it  is  based. 

The  reasons  advanced  by  counsel  in  support  of  their  con- 
tention that  the  order  is  invalid  are  based  upon  an  erroneous 
view  concerning  matters  covered  by  the  charge  of  $7.50. 

The  order  of  April  8,  1912,  is  not  based  upon  an  erro- 
neous construction  of  the  Act  to  Regulate  Commerce. 

Pre-icing  can  be  done  more  economically  and  satisfac- 
torily by  shippers  than  by  carriers. 

Shippers,  within  certain  limits,  have  control  of  the  con- 
dition in  which  traffic  may  be  delivered  to  carriers  for 
transportation. 

The  cases  cited  in  their  brief  by  counsel  for  the  carriers 
are  inapposite. 

Carriers  caimot  compel  shippers  to  pay  for  refrigeration 
services  they  do  not  ask  for  and  do  not  need. 

The  right  of  carriers  to  re-ice  in  order  to  protect  them- 
selves against  damages  which  would  otherwise  result 
from  delays  en  route  is  freely  admitted. 

The  shippers'  right  to  pre-ice  does  not  depend  upon 
carrier's  view  of  result  which  will  ensue  if  shippers  avail 
themselves  of  such  right. 

To  serve  their  own  interests  the  carriers  axe  seeking  to 
compel  shippers  to  adopt  an  unnecessarily  expensive 
method  of  shipment. 

The  Hepburn  Act  did  not  make  the  pre-icing  in  ques- 
tion a  part  of  transportation. 
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Such  pre-icing  is  an  indispensable  demrat  of  the  pre- 
cooling  process. 

If  the  Commission  had  permitted  cancellation  tariffs  of 
carriers  to  become  operative,  shipments  of  fruit  would 
have  been  thereby  subjected  to  new  rates  in  excess  of  those 
formerly  in  effect. 

Carriers  may  not  render  ineffective  an  order  of  the 
Commission  by  canceling  tariffs  voluntarily  published  and 
filed  by  them  upon  which  the  order  is  based. 

In  support  of  these  contentions  see  IrU»  Comm.  Comm. 
V.  Del,  Lack.  &  TTest.  JB.  R.  Co.,  220  U.  S.  236;  Int.  Comm. 
Comm.  V.  Differibaugh,  222  U.  S.  42;  Investigation  and 
Suspension  of  Certain  Regvlalions,  23  I.  C.  C.  267;  Pacific 
Coast  Lumber  Assn.  v.  Atchison  &c.  Ry.  Co.,  14  I.  C.  C. 
154. 

Mr.  WHliam  E.  Lamb,  with  whom  Mr.  George  E.  Far- 
rand,  Mr.  Rush  C.  Butler  and  Mr.  Stephen  A.  Foster  were 
on  the  brief,  for  the  Arlington  Heights  Fruit  Company 
et  al.,  intervenors. 

Mil  Justice  Lamar,  after  making  the  forgoing  state- 
ment of  facts,  delivered  the  opinion  of  the  court. 

There  are  many  cases  between  shipper  and  carrier  in 
which  each  insists  that  the  other  is  bound  to  furnish 
service  or  facilities  coimected  with  the  transportation  of 
freight.  The  present  record,  however,  presents  an  instance 
where  both  parties  are  contending  for  the  privil^e  of 
supplying  an  article  needed  in  the  proper  shipment  of 
fruit — the  consignor  claiming  that  icing  is  a  necessary 
part  of  the  loading,  which  he  is  authorized  to  supply; 
while  the  carriers  insist  that  icing  is  a  part  of  refrigeration, 
by  statute  made  transportation,  which  they  are  bound  to 
provide  and  for  which  they  are  entitled  to  collect  reason- 
able compensation.    The  deteimination  of  these  conflictr 
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ing  claims  necessitates  an  examination  of  the  two  methods 
under  which,  in  warm  weather,  oranges  are  shipped  from 
Calif omia  to  the  East. 

In  what  is  called  Standard  Refrigeration,  the  boxes,  of 
the  aggregate  weight  of  27,200  pounds,  are  so  placed  as  to 
leave  spaces  between  them  wide  enough  to  admit  of  a  free 
circulation  of  air  chilled  by  ice  in  the  bimkers.  Subse- 
quently the  carriers  put  in  a  Efystem  of  pre-cooling,  under 
which  after  the  cars  had  been  loaded  they  were  taken 
from  the  point  of  shipment  to  Refrigerating  Plants  owned 
by  the  carriers,  where  whole  traanloads  are  pre-cooled  at 
one  time  by  nieans  of  blasts  of  very  cold  air  driven  into 
the  ear  through  and  around  the  boxes.  At  the  end  of 
three  or  four  hours  the  fruit  is  sufficiently  chilled,  the 
bunkers  are  then  filled  with  about  10  tons  of  ice,  furnished 
by  the  carrier,  and  the  train  is  started  on  its  journey  to 
the  East — ^the  bunkers  being  re-iced  from  time  to  time  as 
needed  at  stations  along  the  route.  For  this  entire  service 
the  Commission  held  that  the  carrier's  charge  of  $62.50 
was  reasonable. 

A  different  method  obtains  where  the  icing  of  the  car  is 
done  by  the  shipper  at  his  own  expense.  In  that  class  of 
cases  the  oranges  are  taken  from  the  grove  directly  to  a 
cold  room  having  a  temperature  of  about  33^F.  There  the 
boxes  are  allowed  to  remain  for  periods  of  from  24  to  48 
hours,  and  until  the  fruit  is  chilled  to  the  center.  When 
thus  pre-cooled,  the  boxes  are  ready  for  shipment.  A 
refrigerator  car  is  then  placed  on  the  track  opposite  the 
door  of  the  cold  room  of  the  warehouse  with  which  it  is 
connected  by  a  collapsible  enclosed  passageway,  so  ar- 
ranged as  to  exclude  the  outside  air,  while  at  the  same 
time  allowing  that  from  the  cold  room  to  enter  and  cool 
the  interior  of  the  car.  Through  this  passageway  the 
oranges  are  trucked  from  the  warehouse  to  the  car  and, 
as  they  have  been  chilled  to  the  center,  the  boxes  are 
packed  close  together  forming  a  solid  mass  weighing 
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33,000  lbs.,  with  a  temperature  of  about  35^.  The  doors 
and  vents  of  the  car  are  promptly  and  tightly  closed,  the 
bunkers  are  immediately  filled  with  ufiusually  large  cakes 
of  ice,  in  order  to  reduce  the  rate  of  melting,  and  the  fruit 
is  then  forwarded  under  a  filed  tariff  which  provides  that 
re-icing  is  unnecessary,  and  that  the  shipper  will  make  no 
claim  for  damage  occasioned  by  failure  to  re-ice  in  transit. 
For  their  services  in  connection  with  such  pre-cool^  ship- 
ments the  carriers  were  allowed  to  charge  $7.50  but  the 
Commission  refused  to  permit  them  to  charge  for  the  ice 
needed  to  keep  the  fruit  cool  between  warehouse  and 
destination. 

1.  This  ruling  is  attacked  by  the  appellants^  who  con- 
tend that  icing  is  a  part  of  refrigeration,  which  the  Hep- 
bum  Act  ^  makes  a  part  of  the  transportation  th^  are 
boimd  to  furnish  upon  reasonable  request.  They  insist 
that  in  order  to  meet  the  duty,  thus  imposed  by  stat- 
ute, they  have  been  compelled  at  great  expense  to  «:ect 
immense  plants  where  trainloads  of  fruit  can  be  cooled 
and  where  an  enormous  quantity  of  ice  is  manufactured 
for  refrigeration  purposes.  They  argue  that,  being  bound 
to  f umi^  all  necessary  icing  and  re-icing  and  having  at 
great  cost  prepared  to  furnish  the  supply,  it  is  not  only 
just,  but  a  right  given  by  statute,  that  they  should  be  al* 
lowed  to  provide  all  Aeeded  icing  or  refrigeration  at  a  rate 
to  be  approved  by  the  Conmiission. 

Whatever  transportation  service  or  facility  the  law 
requires  the  carrier  to  supply  they  have  the  ri^t  to  fur- 
nish. They  can  therefore  use  their  own  cars,  and  cannot 
be  compelled  to  accept  those  tendered  by  the  shipper  on 

K  .  .  The  term  "transportation'  shall  include  .  .  .  allserv* 
ices  in  connection  with  the  receipt,  delivery  .  .  .  ventilation,  re- 
frigeration or  icing,  ...  of  property  transported;  and  it  shall  be 
the  duty  of  every  carrier  ,  .  .  to  provide  and  furnish  such  trans- 
portation upon  reasonable  request  therefor.  (Act  of  June  29,  1906, 
c.  3591,  §  1, 34  Stat.  584.) 
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condition  that  a  lower  freight  rate  be  charged.  So,  too, 
they  can  furnish  all.  the  ice  needed  in  refrigeration,  for 
this  is  not  only  a  duty  and  a  right,  under  the  Hepburn 
Act,  but  an  economic  necessity  due  to  the  fact  that  the 
carriers  cannot  be  expected  to  prepare  to  meet  the  demand, 
and  then  let  the  use  of  thdr  plants  depend  upon  hap- 
hazard calls,  under  which  refrigeration  can  be  demanded 
hy  an  shippers  at  one  tune  and  by  only  a  few  at  another^ 

This  contention  was  sustained  by  the  Commission, 
which  recognized  that  ^'the  shipper  has  no  rigiht  to  provide 
refrigeration  himself  today  and  call  upon  the  railroad 
company  for  that  service  tomorrow.  To  permit  such  a 
course  is  to  demoralize  the  service  of  the  defendants  and 
prevent  them  farom  discharging  their  duty  with  economy 
and  efficiency.  ...  It  is  the  duty  of  the  carrier  to 
furnish  refrigeration  upon  reasonable  demand,  and  in  so 
far  as  the  furnishing  of  that  refrigeration  is  a  part  of  the 
service  rendered  by  the  carrier,  the  carrier  m^y  in»st  upon 
its  pc^t  to  furnish  that  service  exclusively.''  20  I.  C.  C. 
116. 

2.  But  of  course  this  does  not  mean,  that  because  the 
carriers  have  ice  on  hand,  they  can  compel  the  shipper  to 
have  his  fruit  refrigerated,  when,  on  account  of  the  state 
of  the  weather  or  for  other  cause,  he  prefers  to  have  it 
forwarded  under  ventilation  only.  Wben,  however,  ice 
is  actually  needed  and  is  actually  used,  the  question  arises 
as  to  whether  icing  is  a  part  of  preparation  which  can  be 
done  by  the  sh]|>per;  or  a  part  of  refrigeration  (transporta- 
tion) which,  by  statute  the  carrier  has  the  exclusive  right 
tofomish. 

To  this  question  no  answer  can  be  given  that  will  apply 
in  all  cases.  For  in  the  shipment  of  fruit,  as  in  that  of 
other  articles>  it  is  impossible  to  lay  down  a  rule  which 
definitely  fixes  what  loading  includes  and  by  whom  it  must 
be  done.  Nor  is  there  any  consistent  practice  on  this 
sutgect,  since  from  reported  cases  it  appears  that  the 
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claims  of  tiie  parties  are  based  rather  on  interest  than 
on  some  definite  principle.  Sometimes  the  shipper,  as 
here,  insists  on  the  right  to  load  and  provide  necessary 
appliances.  At  other  times  he  demands  that  such  service 
and  appliances  be  furnished  by  the  railroad  company. 
Conversely  the  carriers  sometimes  claim,  as  here,  the  right 
to  furnish  service  and  facilities,  while  in  other  cases  in- 
sisting that  one  or  both  must  be  supplied  by  the  consignor. 
C/.  Natianfd  Lumber  Dealers  Aaaociation  v.  AUanlic 
Coast  Une,  14  L  C.  C.  154;  Schvliz  v.  Sauihem  Pacific, 
18  I.  C.  C.  234;  In  re  Allowance  for  Lining  and  HeaHng- 
Cars,  26 1.  C.  C.  681;  26 1.  C.  C.  497. 

These  inconsistent  and  conflicting  demands  serve  to 
emphasize  the  fact  that,  before  the  haul  actually  begins, 
the  right  or  duty  of  each  party,  where  not  absolutely  fixed 
by  statute,  must  be  decided  with  reference  to  the  special 
facts  of  each  case. 

Asa  general  rule,  the  carrier  loads  all  freight  tendered  in 
less  than  carload  lots  while  the  consignor  loads  in  all  cases 
where,  for  his  convenience,  the  car  is  placed  at  his  ware- 
house or  on  public  team  tracks.  This  practice  has  grown 
up  not  only  because  the  work  can  be  more  satisfactorily 
performed  by  the  owner,  but  also  because  it  is  impossible 
for  railroad  companies  economically  to  load  cars  at  private 
warehouses  or  on  those  tracks  where  vehicles  of  the 
consignor  or  consignee  come  and  go  at  the  direction  of  the 
owner.   25I.C.C.490. 

3.  But  loading  may  involve  more  than  the  mere  placing 
of  the  freight  on  the  car,  since  the  character  of  the  ship- 
ment may  be  such  as  to  require  the  furnishing  and  placing 
of  stakes,  racks,  blocks  and  binders  needed  to  make  the 
transportation  safe;  or,  the  freight  may  be  such  as  to 
require  special  covering,  packing,  icing  or  heating,  in  order 
to  preserve  the  merchandise  in  condition  fit  for  use  at  the 
end  of  the  joiuney.  Who  is  to  furnish  these  needed 
facilities,  may  be  quite  as  imcertain  as  who  is  to  place  the 
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fraght  on  the  ear,  and  can  only  be  detemnned  by  con- 
sidering the  character  of  the  shipment,  the  place  where  the 
loading  b^ins,  and  who  can  most  economically  perform 
the  service  required. 

Neither  party  has  a  right  to  insist  upon  a  wasteful  or 
expulsive  service  for  which  the  consumer  must  ultimately 
pay.  The  interest  of  the  public  is  to  be  considered  as  well 
as  that  of  shippers  and  carriers — ^their  rights  in  turn  hav- 
ing been  adjusted  by  a  reduction  in  the  rate,  if  the  loading 
is  done  in  whole  or  in  part  by  the  shipper;  and  by  an 
increase  in  the  rate  where  the  loading  is  done  in  whole  or  in 
part  by  the  carrier.  But,  by  whomsoever  done,  the 
loading  must  be  such  as  to  fit  the  freight  for  shipment,  and 
when — ^by  statutory  requirement,  by  valid  order  oif  the 
Commission,  or  by  the  carriers'  voluntary  act, — the  car  is 
placed  at  the  consignor's  warehouse  to  be  loaded  by  the 
shipper,  he  may  not  only  put  the  freight  on  the  car  but 
may  do  all  other  acts  requured  to  fit  the  freight  for  its 
proper  shipment^— at  least,  until  under  a  tariff  regularly 
filed,  the  carrier  offers  to  do  what  is  necessary  to  secure  or 
preserve  what  has  thus  been  placed  on  its  car  for  trans- 
portation. The  refrigeration  and  pre^ooling  offered  by 
the  carrier  to  shippers  of  pre-cooled  fruit  was  found  not 
to  be  the  equivalent  of  the  method  adopted  by  the  shipper. 

4.  In  the  present  case  the  carriers  concede  that  in  pre- 
cooling  shipments  the  consignor  had  the  ri^t  to  take  all 
of  the  steps  for  preparation  except  the  last.  They  con- 
cede that  he  had  the  right  to  pre-cool  the  fruit,  to  pre-cool 
the  car,  to  place  the  boxes  on  board  the  car,  to  stop  the 
vents  and  seal  the  doors.  But  they  deny  that  he  could 
ice  the  bunkers,  even  though  that  was  necessary  to  the 
complete  preparation,  or  loading,  needed  in  that  i^rticular 
class  of  shipments  and  without  which  the  fruit  would  be 
damaged  by  the  rise  in  temperature,  occurring  during  the 
time  the  car  is  being  hauled  from  the  warehouse  of  the 
shipper  to  the  icing  station  of  the  carrier.    Such  delay  in 
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filling  bunkers  would  nullify  most  of  the  advantage  of  the 
expensive  chilling  of  fruit  and  car  necessary  in  the  pre- 
cooling  shipments, — ^permitted,  if  not  origmally  en- 
couraged, by  the  carrier.  The  privilege  was  withdrawn — 
not  because  the  railroad  companies  were  in  position  to 
furnish  the  ice  at  the  proper  time  and  place,  but  solely 
because  the  Commission  had  reduced  the  carriers'  charge 
on  pre-cooled  oranges  from  $30  to  $7.50  per  car. 

The  icing  may  have  been  so  related  to  refrigeration  as  to 
authorise  the  carriers  to  render  that  service.  But  man- 
ifestly th^  coidd  not  be  expected  to  build  refrigerating 
plants  near  each  warehouse;  and,  the  carrier  not  being  in  a 
position  to  do  such  icing,  the  consignor  had  the  same 
right  to  provide  the  necessary  supply  that  he  would  have 
had  to  ice  a  shipment  of  fish,  to  fumii^  and  place  standards 
to  secure  lumber  on  an  open  car,  or  to  fasten  to  the  floor 
articles  which  otherwise  might  be  damaged  by  the  jerks  and 
jolts  of  a  moving  train.  In  the  absence,  therefore,  of  the 
carriers'  offer,  under'  a  filed  tariff,  to  furnish  ice  at  the 
time  and  place  needed  in  pre-cooled  shipments,  or  to  sub- 
stitute a  service  of  equal  value  at  practically  the  same  cost, 
they  had  no  right  to  prevent  the  consignor  from  filling  the 
bunkers  so  as  to  fit  the  freight  for  proper  transportation. 

5.  The  tariffs,  withdrawing  the  pre-cooling  privilege 
after  July,  1911,  would  have  changed  the  practice,  recog- 
nized by  the  carriers  themselves  and  actually  approved 
by  the  Commission's  order  fixing  $7.50  for  tiie  carrier's 
services  in  connection  with  such  practice.  As  the  with- 
drawal ^'affected  a  practice  and  &  rate,"  tiie  Commission 
had  power  to  cancel  that  tariff  and  to  require  the  carriers 
to  conform  to  the  order  establishing  the  $7.50  chai^  on 
pre-cooled  shipments.  Such  an  order  was  justified  by  the 
provisions  of  the  Hepbun^  Act  (34  Stat.  589),  which 
authorizes  the  Conmiission,  after  a  hearing,  to  determine 
whether  rates,  or  practices  affecting  rates,  are  unreason- 
able, to  determine  what  practice  in  respect  to  trans- 
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portation  is  just^  and  to  require  Hie  carrier  to  conform  to 
those  prescribed  by  the  Commission.  ^ 

6.  The  appellants  insist,  howeyer,  that  even  if  the 
shippers  are  entitled  to  furnish  the  ice  the  carriers  are 
entitled  to  pay  for  hauling  it.  They  claim  that  the  charge 
of  $7*50  is  confiscatory  because  it  does  not  cover  what  the 
Commission  found  to  be  the  actual  cost  of  the  carriers' 
pre-cooling  service.  They  point  to  the  fact  that  the 
rate  of  $1.15  per  cwt*  on  oranges  was  found  to  be  reason- 
able, without  regard  to  the  character  of  the  shipment  and 
whether  the  fruit  moved  imder  Ventilation,  Standard 
Refrigeration  or  Pre-cooling  Shipment, — additional  sums 
being  allowed  for  furnishing  or  hauling  ice  needed  in 
transportation  of  the  fruit.  They  admit  that  more 
revenue  is  derived  from  a  carload  of  pre-cooled  fruit, 
weighing  33,000  lbs.  than  from  a  car  where  the  load 
weigihts  27,200,  but  insist  that  the  greater  revenue  is 
because  of  a  greater  service  rendered  and  a  greater  weight 
hauled.  On  the  authority  of  int.  Cam.  Comm.  v.  Stidcney, 
215  XT.  S.  98,  105  they  contend  that  the  receipt  of  a  fair 
return  for  carrying  33,000  lbs.  of  fruit  affords  no  reason  for 
compelling  them  to  haul  5,000  lbs.  of  ice  2000  miles 
for  nothing,  when,  as  foimd  by  the  Commission,  the 
actual  cost  of  the  haul  is  $12.50. 

The  order  does  not  show  the  items  going  to  make  up 
the  $7.50  charge.    In  the  brief  for  the  Commission  it  was 

1  Sbc.  15.  The  Commission  is  authorized  .  .  .  whenever,  after 
a  full  hearing  ...  it  shall  be  of  the  opinion  that  any  of  the 
zatea,  or  charges  ...  for  the  transportation  of  persons  or  prop- 
erty ..  .  «  or  that  any  regulations  or  practices  .  .  .  affecting 
sudi  rates,  are  unjust  or  unreasonable,  .  .  .,  to  determine  and 
prescribe  what  win  be  the  just  and  reasonable  rate  .  .  .  and  what 
regulation  or  practice  in  respect  to  such  ttan^)ortation  is  just,  fair,  and 
reasonable  to  be  thereafter  followed;  and  to  make  an  order  that  the 
earner  ahaU  cease  and  desist  from  such  violation,  ...  and  shall 
oonfcmn  to  the  regulation  or  praetice  so  prescribed.  (Act  of  June  29, 
1006,  c  3591,  i  4, 34  Stat.,  584,  5^9.) 
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said  to  include  $5  for  damage  to  the  blinkers  and  $2.60 
for  profit.  And  since  the  report  shows  that  the  carriers 
were  also  entitled  to  $12.50  for  hauling  the  ice,  a  charge  of 
only  $7.50  for  a  $20.00  service  would  at  first  blush  appear 
to  be  not  only  unreasonable  but  confiscatory.  But  the 
order  is  to  be  read  in  connection  with  the  report  of  which 
it  forms  a  part.  When*  so  read  it  is  evident  that  the 
Commission  did  not  intend  to  require  the  carriers  to  haul 
5,000  lbs.  of  ice  without  reasonable  compensation,  but 
considered  that  the  haul  of  the  ice  was  so  much  a  part  of 
the  haul  of  the  pre-cooled  freight,  that  the  expense  could 
properly  be  treated  as  included  or  absorbed  in  the  rate 
on  the  fruit  itself.  Cf.  Farrar  Co.  v.  N.  C.  it  St.  L.,  25 
I,  C.  C.  25;  Swift  V.  M.  P.  Ry.  Co.,  22  I.  C.  C.  385. 

The  cost  of  such  haul  was  $12.50 — equivalent  to  3.8  on 
the  83,000  lbs.  of  oranges  in  a  pre-cooled  shipment,  and  as 
a  mere  matter  of  figures,  it  was  immaterial  to  the  carriers 
whether  they  were  permitted  to  charge  $1.11.2  on  the 
fruit  and  $12.50  for  the  ice,  or  $1.15  on  the  fruit  alone 
without  any  distinct  charge  for  transporting  the  ice.  In 
either  event,  the  revenue  received  was  more  than  that 
derived  from  a  car  of  Standard  Refrigeration  without 
corresponding  increase  in  cost. 

7.  The  claim  that  the  order  modifies  the  established 
rate  of  $1.15  and  reduces  it  to  $1.11.2  in  pre-cooled  ship- 
ments, thereby  discriminating  against  the  small  fruit- 
grower and  those  who  forward  under  ventilation  or  imder 
the  carriers'  method  of  refrigeration,  is  not  an  issue  pre- 
sented by  any  assignment  of  error  in  this  record,  even  il 
the  carriers  were  in  position  to  make  such  a  contention. 
Int.  Com.  Comm.  v.  ChicagOy  Rode  Island  it  Pac.  Ry.,  218 
U.  S.  88,  109.  There  is  no  claim  in  this  case  that  such 
rate,  thus  distributed,  is  unreasonable. 

8.  What  is  a  proper  rate  on  fruit  in  pre-cooling  ship- 
ments, or  a  fair  charge  for  hauling  necessary  ice  or  ren- 
dering other  transportation  services  are  all  rate-making 
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matters  committed  to  the  Commission.  It  may  deter- 
mine what  shall  be  the  difference  in  rate  between  carload 
and  less  than  carload  lots.  It  may  decide  whether  the 
difference  in  revenue,  due  to  a  difference  in  method  of 
loading,  warrants  a  difference  in  the  rate  on  carload  ship- 
ments of  the  same  article.  It  may  prescribe  the  form  in 
which  schedules  shall  be  prepared  and  arranged  (§  6)  and 
may  approve  tariffs  stating  that  the  single  rate  includes 
both  the  line  haul  and  accessorial  services  absorbed  in  the 
rate.  Conversely,  it  may  prescribe  a  tariff  fixing  a  through 
rate  which  includes  not  only  the  haul  of  the  fruit,  but  the 
haul  of  the  ice  necessary  to  keep  the  fruit  in  condition.  All 
these  are  matters  committed  to  the  decision  of  the  ad- 
ministrative body,  which,  in  each  instance,  is  required  to 
fix  reasonable  rates  and  establish  reasonable  practices. 
The  courts  have  not  been  vested  with  any  such  power. 
Th^  cannot  make  rates.  They  cannot  interfere  with 
rates  fixed  or  practices  established  by  the  Commission 
unless  it  is  made  plainly  to  appear  that  those  ordered  are 
void.  Int.  Com.  Comm.  v.  Union  Pacific  R.  R.^  222  U.  S. 
541,647.  No  such  showing  is  made  in  this  case.  The  de- 
cree must,  therefore,  be 
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SECOND  dACUIT. 

Na  17t    AigiMd  January  10,  1914.^Deciddd  Febroaiy  2,  1914. 

While  a  corpoiatioii  cannot,  without  authority  from  the  stockholders, 
make  them  answerable  in  a  way  not  contemplated  by  the  charter, 
a  provisi<»i  in  the  charter  of  a  corporation  orgamzed  in  one  State 
attthoriaiig  it  to  do  busineflB  in  anoliier  State  may  sab j  ect  the  stock- 
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hoiden  to  the  liaUlity  impoeed  in  the  latter  State,  notwithntimding 

there  are  other  provifflons  in  the  charter  exempting  stockholden 

from  liability  for  debts  of  the  corporation. 
Stockholders  of  a  corporation  organized  in  one  State  under  a  charter 

expressly  authorizing  it  to  do  business  in  another  State  create  the 

corporation  thdr  agent  for  the  making  of  contracts  within  the 

latter  State  in  accordance  with  its  laws. 
Stockholders  of  a  corporation  ofganised  in-  Arisona  under  a  charter 

which  expressly  authorised  the  corporation  to  do  business  in  Cali- 

foinia  hM,  in  this  case,  subject  to  the  liability  imposed  by  §  322, 

Civil  Code  of  the  latter  State. 
Under  the  laws  of  Califomia  a  stockholder  is  liable  for  his  proportion 

of  the  debts  of  the  corpcHration  as  a  principal  and  not  as  a  surety; 

.nor  in  this  case  was  he  relieved  of  liability  on  notes  held  by  a  bank 

wliieh  had  deposits  to  the  credit  of  the  corporation  and  did  not 

iq[iply  the  same  to  payment  of  the  notes. 
192  Fed.  Rep.  495,  reversed. 

The  facts,  which  involve  the  liability  under  the  laws  of 
Calif omia  of  a  stockholder  of  a  corporation  organized  in 
Arizona  for  the  purpose  of  carrying  on  business  in  Cali- 
fornia, are  dtated  in  the  opinion. 

Mr.  Alfred  Adams  Wheat,  with  whom  Mr.  PkiUp  Ash- 
ton  RoUins  was  on  the  brief,  for  petitioner: 

This  case  is  controlled  by  Pinney  v.  Ndaorty  183  U.  S. 
144,  the  doctrine  enunciated  in  which  has  been  accepted 
by  the  tK>urt6  of  California  and  has  been  approved  by 
State  V.  New  Orleans  Warehouse  Co.,  109  Louisiana,  72. 
See  also  Peck  v.  Noee,  154  California,  34L 

In  Thcmas  v.  Weniwcrth  Hotel  Co.,  158  California,  275, 
the  court  met  every  point  that  could  be  used  to  distin- 
guish this  case  from  Pinney  v.  Nelson,  except  the  facts 
that  defendant  is  not  a  resident  of  California,  and  that 
there  is  a  finding  of  fact  that  it  was  the  purpose  and  intent 
of  subscribers  that  their  obligations  as  such  and  as  stock- 
holders should  be  controlled  and  determined  by  the  ar- 
ticles of  incorporation  of  said  company  and  by  the  laws  of 
Arizona.    Neither  of  these  findings  supplies  a  sound  rea- 
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son  for  varying  the  rule  and  therefore  defendant  is  liable 
under  the  law  of  California. 

The  fact  that  the  articlels  of  incorporation  contain  a 
declaration,  as  authorized  by  the  Arizona  law,  that  the 
stockholders  shall  not  be  personally  liable  for  the  debts  of 
the  corporation,  does  not  distinguish  this  case  from  Pirir 
ney  v.  Nelson.  See  26  Am.  &  Eng.  Enc.  (2d  ed.);  1017; 
Terry  v.  LitOe,  101  U.  S.  216;  Citizena  Savings  Bank  v. 
OwenOmo,  173  U,  S.  636, 644;  Knights  of  Pythias  v.  WeOer, 
93  Vtfginia,  605,  613;  DanmUe  v.  Water  Co.,  178  Blmois, 
299,306. 

The  finding  that  it  was  the  piurpose  and  intent  of  the 
stockholders  that  their  obligations  should  be  controlled  by 
the  articles  of  incorporation  and  by  the  laws  of  Arizona, 
does  not  distinguish  this  case  from  Pinney  v.  Nelson. 
Risdon  Iron  Works  v.  Fumess,  L.  R.  (1906)  1KB.  49, 
does  not  apply.   See  Keener  on  Quasi-C!ontracts,  p.  5. 

The  fact  that  defendant  is  not  a  resident  of  California 
does  not  distinguish  this  case  from  Pinney  v.  Nelson. 

As  defendant  contracted  to  assume  the  liabilities  im- 
posed by  the  California  law  for  debts  incurred  by  the 
corporation  in  that  State  the  place  of  his  residence  is  not 
material. 

The  stockholders'  liability  imposed  by  the  law  of 
Calif  omia  is  contractual  in  nature.  Kennedy  v.  Calif  omia 
Bank,  97  California,  93;  Flash  v.  Cmn,  109  U.  S.  371; 
WhfUmany.  Osford  Bank,  176  U.  S.  669;  26  Am.  &  Eng. 
Enc.  <2d  ed.),  1020. 

Plaintiff  pursued  the  proper  remedy  in  a  coiurt  of  ade- 
quate jurisdiction. 

The  United  States  coini^  have  jurisdiction  to  enforce 
such  a  liability  outside  of  the  State  where  it  was  created. 
Bemheimer  v.  Converse,  206  U.  S.  516,  629;  Whitman  v. 
Oxford  Bank,  176  U.  S.^,  SOS;  Flash  v.  Conn,  109  U.  S. 
371;  Cook  on  Corp.,  §  22^,  n.  2;  Ferguson  v.  Sherman,  116 
Califomia,  169, 173. 
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The  California  statute  provides  no  peculiar  remedy  and 
therefore  the  general  liability  created  thereby  may  be  en- 
forced by  a  common-law  action  in  the  Federal  court. 
MiUs  V.Scott,  99  V.  8. 25;  NoHarud  Park  Bank  v.  Peary,  64 
Fed.  Rep.  912;  Aldrich  v.  Anchor  Coal  Co.,  24  Oregon,  32. 

The  liability  of  a  stockholder  under  the  Calif omia  law 
is  not  that  of  a  surety  but  is  primary,  absolute,  uncon- 
ditional, and  in  no  wise  contingent,  and  it  is  distinct  from 
that  of  the  corporation.  A  suspension  or  bar  of  the  rem- 
edy against  the  corporation  does  not  suspend  or  bar  it 
against  the  stockholder.  It  is  not  affected  by  any  security 
given  to  or  held  by  the  creditor  or  by  any  lien  acquired  by 
him  through  judgment,  attachment  or  otherwise.  It  is 
not  released  or  diminished  by  any  extension  of  time  given 
to  the  corporation,  and  if  the  stockholder  discharges  his 
liability  to  a  creditor  he  can  recover  no  portion  ol  the  same 
back,  either  by  subrogation  or  otherwise.  Mokdumne  HiU 
Co.  V.  Woodbum,  14  California,  265;  Davidson  v.  Rankin, 
34  California,  503;  Young  v.  Roaenbaum,.  39  Calif (»iiia, 
646;  Sonoma  Valley  Bank  v.  Hill,  59  California,  107; 
Faymonmlle  v.  McCuUougk,  59  California,  285;  MitcheU  v. 
Beekman,  64  California,  383;  In  re  California  Ins.  Co.,  81 
California,  364;  Hyman  y.  Coleman,  82  California,  650; 
Knowles  v.  Sandercock,  107  California,  629;  Herman  v. 
Hecht,  116  California,  553;  Sacramento  Bank  v.  Pacific 
Bank,  124  California,  147;  Morrow  v.  Superior  Court,  64 
California,  383;  Neilson  v.  Crawford,  52  California,  248. 

Even  though  the  personal  liability  of  a  stockholder 
under  the  California  law  were  merely  that  of  a  surety  the 
facts  alleged  in  the  supplemental  answer  would  not  con- 
stitute a  defense. 

A  bank,  the  payee  or  holder  of  a  note,  does  not  dis- 
charge a  surety  by  failing  to  apply  money  of  the  maker 
which  happens  to  be  on  depomt  at  or  after  the  time  the 
note  matures.  Strong  v.  Foster,  17  C.  B.  217;  Citizens 
Bank  v.  Elliott,  9  Kans.  App.  797;  Martin  y.  Mechanics 
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Bank,  6  Har.  &  J.  (Mid.)  235;  McShane  v.  Howard  Bank, 
73  IViarylaud;  135;  Citizens  Bank  v.  Booze,  75  Mo.  App. 
180;  HouOon  v.  Braden,  37  S.  W.  Rep.  467;  Bank  of 
British  Columbia  v.  Jeffs,  15  Washington,  230;  National 
Bank  v.  Peck,  127  Massachusetts,  301;  Voss  v.  Oerman- 
Am.  Bank,  83  lUmois,  599;  National  Bank  y.  Smith,  66 
N.  Y.  271;  Cflazier  v.  Douglass,  32  Connecticut,  383. 

Plamtiff's  failure  to  prosecute  diligently  his  action 
against  the  corporation  did  not  release  defendant,  ev^i 
though  his  liability  was  merely  that  of  a  surety.  Lawman 
V.  Yates,  37  N.  Y.  601;  Douglass  v.  Ferris,  138  N.  Y.  192; 
MeKin  v.  WiOiams,  134  Massachusetts,  13;  Greenway  v. 
Orthwein  Grain  Co.,  85  Fed.  Rep.  536;  HurU  v.  Purdy, 
82  N.  Y.  486;  Jones  v.  ABen,  85  Fed.  Rep.  623;  Biggins  v. 
Raisch,  107  California,  210;  Monroe  County  v.  Otw,  62 
N,  Y.  88;  Clark  v.  Sicfckr,  64  N.  Y.  231. 

The  judgment  should  be  reversed,  and,  as  all  the  mate- 
rial facts  have  been  stipulated  and  the  damages  recover- 
able are  liquidated,  no  new  trial  should  be  awarded  and 
the  court  below  should  be  directed  to  render  the  proper 
judgment  against  defendant.  RaOibone  v.  Board  of  Com- 
ndmoners,  83  Fed.  Rep.  125;  Irtdne  v.  Angus,  93  Fed. 
Rep.  629;  ChurchiU  v.  Buck,  102  Fed.  Rep.  38;  Ft.  Scott  v. 
Hickman,  112  U.  S.  150;  AUen  v.  St.  Louis  Bank,  120 
U.  S.  20;  SdUanstaU  v.  Russdl,  152  U.  S.  628. 

Under  the  California  law  the  stockholder  is  liable  for  his 
pro  rata  share  of  interest  as  well  as  principal.  WeUs, 
Fargo  A  Co.  v.  Enright,  127  California,  669. 

Mr.  Arthur  C.  Bounds,  with  whom  Mr.  Harold  Otis 
was  on  the  brief,  for  respondent: 

Pinney  v.  Nelson,  183  U.  S.  144,  does  not  establish  the 
right  of  the  petitioner  to  a  recov^y.  In  that  case  the  only 
question  decided  by  the  California  court  was  l^e  constitu- 
tionality of  §  322  of  the  Civil  Code  of  California.  That 
was  the  sole  question  presented  for  determination. 
VOL.  ccxxxii — 15 
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The  decision  in  that  case  that  when  a  corporation  is 
formed  in  one  State  and  ''by  the  express  terms  of  its 
charter  it  is  created  for  doing  business  in  another  State  and 
business  is  done  in  that  3tate  it  must  be  assumed  that  the 
charter  contract  was  made  with  reference  to"  the  laws  of 
the  latter  State,  was  expressly  based  upon  the  special  and 
peculiar  provision  of  the  charter  there  imder  consideration, 
t^t  the  conq>any  was  ''created  ior  doing  business"  in 
the  other  State.  The  court  did  not  hold  that  if  it  clearly 
appeared  upon  a  fair  construction  of  the  charter  that  the 
parties  in  fact  contracted  with  a  view  to  the  laws  of  the 
incorporating  State,  the  court  must  nevertheless  assume 
the  contrary  in  order  to  impose  upon  the  stockholders  a  lia- 
bility which  they  never  agreed  to  assume  and  from  which 
they  were  exempt  by  the  laws  of  the  incorporating  State 
and  by  the  company's  express  charter  provisions.  Eisdon 
Ir<m  Works  v.  Fumess,  L.  R.  (1905)  1 K.  B.  304,  S.  C,  L.  R. 
(1906)  1 K.  B.  49;  Thomas  v.  Matthiessen,  192  Fed.  Rep.  495. 

In  this  case  the  charter  provided  that  the  capital  stock 
should  be  nonnassessable,  and  that  the  private  property 
of  the  stockholders  in  the  company  should  be  forever 
"exempt  from  all  liability  for  its  debts  and  obligations." 

The  trial  below  having  been  by  the  court  without  a 
jiuy,  the  court's  findings  of  fact  are  not  a  mere  report  of 
the  evidence,  but  a  statement  of  the  ultimate  facts  on 
which  the  law  of  the  case  must  determine  the  ri^ts  of  the 
parties.  Norris  v.  Jackson,  9  Wall*  125.  And  see  MiUer 
v.  Life  Ins.  Co.,  12  Wall.  286;  Raimond  v.  Terre  Bonne,  132 
U.  S.  192;  CoUins  v.  RUey,  104  U.  S.  322. 

The  law  cannot  read  into  the  contract  of  the  incor- 
porators and  stockholders  an  agreement  to  assume  a 
liability  imder  the  California  statute  which  is  inconsistent 
with  their  actual  intent  and  with  the  express  stipulations 
of  the  charter.    Orover  &  Baker  v.  Raddiffe,  137  U.  S.  287. 

Nor  is  the  obligation  ^tMui-contractual.  Buchanan  v. 
Rucker,  9  East,  192;  Pennoyer  v.  Neff,  95  U.  S.  714,  722, 
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HunHngtan  v.  AttnU,  146  U.  a  867, 660;  Freeman  v.  Alder- 
son,  119  U.  S.  185, 188. 

The  right  of  a  corporation  to  exist  rests  upon  and  is 
derived  from  the  laws  of  the  incorporating  State  and  its 
powers  are  oonfetxed  upon  it  by  those  laws  subject  to  such 
restrictions  and  limitations  as  tiiiey  may  prescribe.  Canada 
Southern  R.  R.  Co.  v.  Gebhard,  109  U.  S.  527,  537;  Nashua 
Savings  Bank  v.  AnglchAmerican  Co.,  189  U.  S.  221,  320; 
CkriOopher  v.  NarveU,  201  U.  S.  216,  228. 

No  court  outside  of  California  has  ever  considered  that 
the  Pinney  Case  declared  or  was  authority  for  any  such 
rule  of  liability  as  petitioner  contends.  CouUer  Dry  Goods 
Co.  V.  Rosenbaum,  74  Misc.  (N.  Y.)  579.  For  other  cases 
involving  the  existence  or  enforceability  of  liability  of 
stockholders  of  this  corporation,  see  Thomas  v.  Wentr 
worth  Hotel  Co.,  158  California,  275;  S.  C,  16  Cal.  App. 
403;  Peck  v.  Noee,  154  California,  351.  State  v.  New 
Orleans  Warehouse  Co.,  109  Louisiana,  72,  distinguished. 

If,  imder  any  such  rule  of  liability  as  plamtiff  contends 
for,  innocent  stockholders  are  chargeable  not  merely  with 
the  liabilities  imposed  by  the  law  of  the  domicil  of  the 
corporation,  but  as  well  with  the  varying  liabilities  pre- 
scribed by  the  laws  of  the  various  States  where  the  corpo- 
ration under  its  charter  powers,  may  engage  in  business, 
corporate  stock  is  liable  to  become  in  this  coimtry  an 
uncertain  and  even  dangerous  asset.  Thomas  v.  Matr 
ihiessen,  192  Fed.  Bep.  495, 498;  Leyner  Engineering  Works 
V.  Kemjmer,  163  Fed.  Rep.  605,  608. 

Defendant  when  he  subscribed  for  his  stock  contracted 
with  reference  to  the  laws  of  Arisona.  He  did  not  agree 
to  assume  any  liabilities  under  the  California  law.  And 
the  debts,  which  the  hotel  company  subsequently  con- 
tracted in  California,  were  not  binding  upon  or  enforce- 
able against  him  as  ccmtractual  obligations. 

The  mere  fact  that  the  articles  provided  that  the  prin- 
cipal place  of  the  company  outside  of  Arisdna  should  be  in 
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Calif omia  is  not  sufficient  to  overcome  the  inference  as  to 
the  intent  of  the  incorporators  to  contract  with  r^erenoe 
to  the  laws  of  Arizona. 

While  the  laws  of  a  foreign  State  in  which  the  com- 
pany may  attempt  to  do  business  may  prevent  the  doing 
of  business  or  limit  the  exercise  of  the  corporate  powers, 
Relfe  V.  RwnMe,  103  U.  S.  222,  226,  such  laws  cannot  en- 
large the  powers  of  the  corporation  or  provide  for  the 
conduct  of  its  business  in  a  way  which  is  not  permitted 
by  the  law  of  its  incorporation.  Nor  can  such  laws  affect 
the  position  of  the  stockholders  in  the  company  by  en- 
larging, limiting  or  modifying  their  rights  as  members 
of  the  corporation  or  by  altering  their  liabilities  to  its 
creditors  as  fixed  by  the  law  under  and  subject  to  which 
they  became  stockholders.  Railway  Co.  v.  AUerUmy 
18  Wafl.  233,  23S;  Christopher  v.  NorveU,  201  U.  S.  216, 
226;  Miles  v.  Woodwardy  116  California,  308,  311;  Mora- 
wetz  on  Corporations,  §874;  Nashua  Savings  Bank  v. 
AngUhAmerican  Oo.,  189  U.  S.  221,  230;  Canada  Southr 
em  R.  R.  Co.  v.  Gebhard,  109  U.  S.  527,  537.  See  also, 
Glenn  v.  Liggett^  135  U.  S.  533,  548;  Hawkins  v.  OJenn, 
131  U.  S.  319,  322;  Relfe  v.  RundU,  103  U.  S.  222,  226; 
Converse  v.  Hamilton,  224:  U.  S.  243,  253;  O'Connor  v^ 
Witherby,  111  California,  523,  527;  Merrick  v.  Van  Sanlh 
voordy  34  N.  Y.  208,  216;  Converse  v.  Aetna  Bank,  79 
Connecticut,  163,  169;  Risdon  Locomotive  Works  v.  Fur- 
ness,  L.  R.  1906,  1  K.  B.  49;  S.  C,  L.  R.  1905, 1KB. 
304;  Leyner  Engineering  Works  v.  Kempnery  163  Fed. 
Rep.  605. 

The  suggestion  that  a  stockholder  is  liable  under  the 
statute  as  upon  a  contract  because  the  corporation  is  the 
agent  of  the  stockholders  for  the  purpose  of  subjecting 
them  to  the  liability,  Kermedy  v.  CaUfomia  Savings  Bank, 
97  California,  93,  96;  McG&wan  v.  McDondldy  111  Cali- 
fornia, 57,  71,  cannot  be  sustained,  as  the  relationship 
between  a  stockholder  and  the  corporation  cannot  prop- 
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erly  be  des<»*ibed  as  that  of  principal  and  agent  or  the 
liabilities  of  the  stockholders  be  supported  on  principles 
of  agency. 

The  court  has  found  that  the  defendant  agreed  with  the 
company,  its  incorporators  and  stockholders,  that  neither 
the  company,  its  officers  or  agents  should  have  power  to 
subject  the  defendant  or  the  other  stockholders  to  any 
personal  liability  for  the  debts  or  obligations  of  the  com* 
pany. 

It  was  competent  for  the  creditors  to  waive  their 
right  of  recourse  agamst  the  stockholders.  Bobinaan  v. 
BidweU,  22  California,  379,  388;  FrenOi  v.  Teachemaker, 
24  California,  618, 559-560;  WeOs  v.  Blackr  117  California, 
157, 161 ;  United  States  v.  Stanford,  161  U.  S.  412. 

The  power  of  the  company  and  its  officers  to  bind  the 
defendant  for  the  debts  of  the  company  as  defined  and 
limited  in  the  charter  and  by  the  agreement  of  the  parties 
could  not  as  against  him,  a  non-resident  of  California, 
be  enlarged  by  the  statutes  of  that  State.  Pope  v.  Nicker- 
son,  3  Story,  465,  475,  480;  Liverpool  Steam  Co.  v.  Phoenix 
Ins.  Co.,  129  U.  S.  397,  44!d;  King  y.  Sarria,  69  N.  Y.  24, 
33;  Grover  &  BcJcer  Co.  v.  Raddiffe,  137  U.  S.  287,  299. 

If  the  partnership  articles  restrict  the  powers  of  a  part- 
ner to  act  for  the  firm  or  pledge  the  credit  of  his  co- 
partner, notice  of  the  restriction  binds  the  creditor. 
Johnson  v.  Haws,  47  App.  Div.  597;  aff'd,  168  N.  Y.  664; 
Ensign  v.  Wands,  1  Johns.  Cases,  171;  Story  on  Partner- 
ship, §  130;  King  v.  Sarria,  69  N.  Y.  24;  Ward  v.  Joslyn, 
186  U.  S.  142,  151.  See  also  Boyd  v.  Herron^  126  Cali- 
fornia, 443,  465;  Thomas  v.  Wentworth  Hotel  Co.,  16  Cal. 
App.  403,  414. 

The  California  statute  could  not  and  did  not  impose 
upon  the  defendant  below,  a  non-resident  of  Calif omia 
and  not  subject  to  its  jurisdiction,  any  liability  to  the  cred- 
itors of  the  company  for  debts  incurred  in  California  or 
elsewhere.   Flash  v.  Conn,  109  U.  S.  371, 377;  Christopher 
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V.  NarveU,  201  U.  S.  216,  229;  Richmond  v.  Irons,  121 
U.  S.  27,  65;  Whitman  v.  Oxford  NaU.  Bank,  176  U.  S. 
559,  563;  Bemheimer  v.  Converse,  206  U.  S.  516,  629; 
Hawthorne  v.  Calef,  2  Wall.  10,  22;  Howarth  v-  Lombard, 
175  Massachusetts,  570,  573;  Howarth  y.  Angle,  162  N.  Y. 
179, 187;  Kennedy  v.  Bank,  97  California,  93. 

No  State  can  by  its  law  prescribe  the  terms  and  con- 
ditions upon  which  a  non-resident  may  become  a  stock- 
holder in  a  foreign  corporation  or  impose  liabilities  upon 
him  as  such.  Morawetz  on  Corporations,  §  874;  Pennoyer 
V.  Neff,  95  U.  S.  714.  And  see  Huntington  v.  AttriU,  146 
U.  S.  667,  669;  Freeman  v.  Anderson,  119  U-  S.  185,  188; 
Buchanan  v.  Rucker,  9  East,  192;  Story  on  Conflict  of 
Laws,  8th  ed.,  §§  7,  20;  Cooky's  Const.  Lim.,  7th  ed.,  p. 
176. 

A  State  cannot  enlarge  the  authority  of  an  agent  for  a 
non-resident  principal  beyond  that  actually  conferred. 
Pope  V.  Nickerson,  3  Story,  465,  476;  King  v.  Sarria,  69 
N.  Y.  24,  33;  Liverpool  Steam  Co.  y.  Phoenix  Ins.  Co.,  129 
U.  S.  397,  464;  Orover  &  Baker  Co.  y.  Raddiffe,  137  U.  S. 
287,  299;  Leyner  Engineering  Works  v.  Kempner,  163 
Fed.  Rep.  606. 

The  defendant  at  the  time  of  the  transactions  in  ques- 
tion was  and  still  is  a  non-resident  of  California.  It  does 
not  appear  that  be  has  ever  been  in  California  or  has  ever 
been  subject  to  its  jurisdictipn  or  laws. 

The  company  is  a  distinct  legal  entity,  having  its  own 
property,  its  own  rights  and  powers,  and  subject  to  its 
own  liabilities.  Conley  y.  Mathieson  Alkali  Works,  190 
U.  S.  406;  People  v.  American  BeU  Telephone  Co.,  117  N.  Y, 
241,  266.  See  also  Peterson  v.  Chicago  &c.  Ry.  Co.,  205 
U.  S.  364,  391;  Risdon  &c.  Works  v.  Fumess,  L.  R.  1906, 
1  K.  B.  49,  59;  United  States  v.  American  BeU  Telephone 
Co.,  29  Fed.  Rep.  17;  Richmond  Const.  Co.  v.  Richmond 
R.  R.  Co.,  68  Fed^Rep.  105,  108. 

Section  322  of  the  Civil  Code,  properly  construed,  did 
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not  extend  or  purport  to  extend  to  the  stockholders  of 
the  corporation.  National  Park  Bank  v.  Remsen,  158 
U.  S.  337, 344;  Young  y.  Moore,  162  Michigan,  tOiWiOianu 
v.  Gaylord,  186  U.  S.  157,  165;  Mika  v.  Woodward,  115 
California,  308,  311;  London  Bank  v.  AroMHn,  117  Fed. 
Bep.  601,  609. 

Statutes  imposing  liability  upoh  stockholders  are  in 
derogation  of  the  common  law  and  are  to  be  strictly  con- 
strued. Brunsvndc  Terminal  Co.  v.  The  Bank,  192  U.  S. 
386,  9dO;  Damd9on  v.  Rankin,  34  Califpmia,  503;  Bu- 
chanan v.  Rucker,  9  East,  192, 194. 

The  notes  here  in  question  having  been  payable  at  the 
banking  houses  of  the  First  National  Bank  and. Union 
Savingik  Bank,  respectively,  the  plaintiff's  assignors,  those 
banks  were  boimd  to  apply  to  their  payment  at  maturity 
the  deposits  then  or  thereafter  on  han\d  and  applicable 
thereto.  Having  failed  to  do  so  the  plainti^  is  not  entitled 
to  charge  the  defendant  for  the  resulting  loss.  Aetna  NaU. 
Bank  v.  Fourth  NaU.  Bank,  46  N.  Y.  82,  88;  Indig  v. 
National  City  Bank,  80  N.  Y.  100,  106;  5  Cyc.  555.  See 
2  Morse  on  Banks,  4th  ed.,  §§  557-568,  pp.  949-956;  5 
Cyc.  654;  FvUerUm  v.  Bank  of  United  States,  1  Pet.  604, 
617;  Bank  of  United  States  v.  Cumeal,  2  Pet.  543,  548. 

Tliis  should  be  the  rule  in  favor  of  an  endorser,  surety 
or  guarantor  of  the  note.  PureifvU  v.  PineiriOe  Banking 
Co.,  97  Kentucky,  154;  Commercial  Bank  v.  Henninger, 
106  Pa.  St.  496;  Oerman  Bank  y.  Foreman,  138  Pa.  St. 
474;  Bank  v.  Petty,  176  Pa.  St.  513;  Daweon  v.  The  Bank, 
6  Arkansas,  283;  McDoweU  Vv  The  Bank,  1  Harr.  (Del.) 
369. 

While  the  liability  may  be  primary  in  the  sense  that 
the  stockholder  can  be  sued  in  the  first  instance  even 
thou^  no  effort  has  been  made  to  enforce  the  claim  against 
the  company,  a  stockholder  in  a  solvent  company  who  has 
beien  sued  by  a  creditor  and  compdled  to  pay  his  propor- 
tion of  the  debt,  as  against  the  cotnpany  and  his  fellow 
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stockholders  is  entitled  to  be  reimbuised  from  its  assets. 
Re  Califamia  Mutual  Life  Ins.  Co.,  81  California,  364, 365; 
Prince  v.  Lynch,  38  California,  528,  538. 

A  bank  holding  a  note  due  at  its  office  dischajges  a 
surety  by  failing  to  apply  money  of  the  mak^  it  holds  on 
deposit  at  or  after  the  time  the  note  matures. 

In  Bank  v.  Peck,  127  Massachusetts,  298;  Strong  v. 
Faster,  17  C.  B.  201;  Bank  v.  Smith,  66  N.  Y.  271;  Citdeens 
Bank  v.  Booze,  75  Mo.  App.  189;  Bank  of  Britieh  Columbia 
V.  Jeffs,  15  Washington,  230;  Voss  v.  GermofirAmerioan 
Bank,  83  Illinois,  599;  Citizens  Bank  v.  EUtott,  9  Eaa.  Ak>. 
797,  and  Martin  v.  Mechanics  Bank,  6  Har.  &  J.  (Md.) 
235,  the  notes  were  not  or  did  not  appear  to  have  be^i 
made  payable  at  the  bank*  Huston  v.  Braden,  37  S.  W. 
Rep.  467;  Olasder  v.  Douglas,  32  Connecticut,  393;  Mc- 
Shane  v.  Howard  Bank,  73  Maryland,  1^5,  are  also  dis- 
tinguishable. 

Mb.  Justice  Holmss  deliva^  the  opinion  ^f  the  court. 

This  is  a  suit  by  a  dtLsen  of  California,  the  hinder  of 
two  notes  made  in  California  by  the  Wentwcnih  Hotel 
Company,  to  recover  £rom  a  stockholder  in  that  ccnpora- 
tion,  a  citizen  of  New  York,  a  proportionate  share  of  the 
sums  due  upon  the  same.  The  facts  as  agreed  and  found 
are  as  follows.  The  corporation  was  formed  imder  the 
laws  of  the  Territory  of  Arizona,  among  many  othar 
things,  to  buy  and  sell  real  estate,  'to  build,  maintain, 
operate  and  carry  on,  in  all  its  branches,  the  business  of 
hotel  keeping'  and  to  build  or  purchase  gaa  or  electric 
works  in  Arizona  or  California,  'both  for  its  own  use  in 
the  hotel  business  and  for  the  purpose  of  selling  and  dis- 
posing of  the  same.-  The  principal  place  of  business  in 
Arizona  was  Tucson,  and  that  outside  of  it  was  Loe 
Angeles,  California,  with  power  to  change  to  Pasadena,  in 
that  State.    Before  the  incorpohition,  the  defendant,  re- 
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siding  in  New  York^  signed  a  writing  reciting  the  intent 
of  the  subscribers  to  form  a  corporation  in  Arizona  for  the 
purpose  of  acquiring  a  portion  of  the  Oak  Knoll^  and  build- 
ing a  first  class  hotel  thereon;  and  he  thereby  subscribed 
for  a  certain  number  of  shares.  Later  he  took  and  paid 
for  one  thousand  shares.  The  Oak  Knoll  is  near  Pasadena 
in  California,  and  the  defendant  and  his  associates  in- 
tended the  corporation  to  have  the  power  to  build  and 
manage  a  hotel  in  that  neighborhood  and  expected  that 
it  would  do  so^but  intended  their  liability  to  be, controlled 
by  the  laws  of  Arizona. 

The  corporation  complied  with  the  laws  of  California, 
bought  the  land,  built  the  hotel,  went  into  business,  and 
finally  was  adjudged  insolvent.  The  notes  in  question 
were  given  for  loans  to  the  Company.  At  the  time  of 
subsoibing  the  defendant  agreed  with  the  Company  that 
he  should  be  exempt  from  personal  liability  and  that  nei- 
ther the  corporation  nor  its  officers  should  have  power  to 
subject  him  or  the  other  stockholders  to  it.  Such  exemp- 
tion was  expressed  also  in  the  certificate  of  incorporation. 
But  by  the  statutes  of  Califomia  each  stockholder  of  a 
corporation  is  personally  liable  for  such  proportion  of  the 
debts  contracted  while  he  is  such,  as  the  amount  of  his 
stock  bears  to  the  whole  subscribed,  and  the  liability  of 
each  stockholder  of  a  corporation  formed  under  the  laws 
of  any  other  State  or  Territory  of  the  United  States  but 
doing  businesis  in  California  is  the  same.  Civil  Code, 
§  322.  The  courts  below  ruled  that  the  defendant  could 
not  be  held,  the  Circuit  Court  of  Appeals  citing  Risdon 
Iron  &  Locomotive  Works  v.  FumeBS  (1906),  1  K.  B.  49, 
in  which  it  was  held  that  the  law^  of  Califomia  could  not 
impose  liability  upon  an  English  shareholder  in  an  English 
corporation  without  his  assent.  192  Fed.  Rep.  495,  113 
C.  C.  A.  101. 

We  agree  that  without  authority  from  the  stockholder 
a  corporation  cannot  make  him  answerable  in  a  way  not 
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contemplated  by  the  charter.  We  will  assume  for  pur- 
poses of  decision,  although  we  express  no  opinion  upon  the 
pointy  that  a  provision  for  doing  business  in  other  States 
without  any  express  reference  to  the  possible  difference  in 
their  laws  would  not  be  enough  to  change  the  rule.  But.  a 
provision  exempting  the  stockholder  alongside  of  one  au*- 
thorizing  the  doing  of  business  elsewhere  cannot  be  taken 
to  limit  the  latter  authority  to  those  States  that  grant  a 
like  exemption  or  be  deemed  an  attempt  to  override  the 
law  of  the  place  where  the  business  is  to  be  done.  That 
law  may  fail  to  oi>erate  for  want  of  power  over  the  persoif 
sought  to  be  affected,  but  the  charter  leaves  it  open  to  that 
person  to  come  in  under  it  by  assent.  If  the  law  of 
California  forbade  a  foreign  corporation  to  do  bufflness 
there  unless  all  the  stoqkholders  filed  a  written  ^^ss^t  to 
its  conditions,  the  Arizona  charter  would  not  make  such 
an  agreement  void.  If  this  be  true  then  a  particular 
stockholder  may  give  such  assent\outside  of  tb^  instrument 
of  incorporation  and  be  bound  by  it. 

In  this  case  the  d^endant  expressed  in  writing  his  wish 
that  the  corporation  should  set  up  a  hotel  in  California. 
It  is  true  that  he  also  desired  and  stipulated  that  he  should 
be  free  from  personal  charge.  But  that  is  merely  the  not 
infrequent  occurrence  of  a  party  bringing  about  the  facts 
and  attempting  to  prohibit  their  legal  consequence  to 
which  we  lately  had  occasion  to  advert  in  National  City 
Bank  v.  Hotchkias,  231  U.  S.  50,  56.  See  also  BuOer  v. 
Famswarth,  4  Wash.  C.  C.  101,  103,  104.  This  of  course 
he  camiot  do.  In  such  cases  the  only  question  is  which  of 
two  inconsistent  orders  is  the  dominant  command.  Here 
the  usxial  prevalence  of  the  specific  over  the  general  is 
fortified  by  the  consideration  that  the  building  and  carry- 
ing on  of  the  California  hotel  was  the  main  object  for 
which  the  parties  came  together.  When  the  d^endant 
authorized  that,  he  could  not  avoid  the  consequences  by 
saying  that  he  did  not  foresee  or  intend^  or  that  he  forbade 
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ihem.  He  knew  that  California  had  laws  and  he  took  his 
risk  of  what  they  might  be,  when,  as  we  must  hold,  he 
gave  his  assent  to  doing  business  there.  We  cannot  in- 
terpret his  words  as  giving  merely  a  conditional  assent. 
We  follow  the  language  of  Pinney  v.  Nelson^  183  U.  S. 
144,  so  far  as  it  sanctions  the  views  that  we  have  expressed. 
See  aiBo  Thomas  v.  Wentworth  Hotel  Co.,  168  California, 
275,  280. 

There  remains  only  the  question  whether  the  liability  is 
of  a  kind  that  will  be  enforced  outside  of  the  California 
courts.  Analysis  on  this  point  often  is  bliured  by  the 
vague  statement  that  the  liability  is  ^contractual/  An 
obligation  to  pay  money  generally  is  enforced  by  an  action 
of  assumpsit  and  to  that  extent  is  referred  to  a  contract 
even  though  it  be  one  existing  only  by  fiction  of  law.  But 
such  obligations  when  imposed  upon  the  members  of  a 
corporation  may  vary  very  lai^ly.  The  incorporation 
may  create  a  chartered  partnership  the  members  of  which 
are  primary  contractors,  or  it  may  go  no  farther  than  to 
impose  a  penalty;  or  again  it  may  create  a  secondary 
remedy  for  a  debt  treated  as  that  of  the  corporation 
alone,  like  the  right  to  attach  the  corporation's  real  estate; 
or  the  liability  may  be  inseparable  from  the  local  procedure, 
or  the  law  may  be  so  ambiguous  as  to  leave  it  doubtful 
whether  the  liability  is  matter  of  remedy  and  local  or 
creates  a  contract  on  the  part  of  the  members  that  will 
go  with  them  wherever  they  are  found.  McClaine  v. 
Rankin,  197  U.  S.  154,  161.  Christopher  v.  NorveJl,  201 
IT.  S.  216,  225,  226.  In  the  present  case  we  think  that 
there  can  be  no  doubt  of  the  meaning  of  the  California 
statute.  It  reads  ^Each  stockholder  of  a  corporation  is 
individually  and  personally  liable  for  such  proportion  of 
its  debts  and  liabilities'  &c.,  as  we  have  stated,  and  sup- 
poses the  action  against  him  to  be  brought  'upon  such 
debt.'  Ciyil  Code  §  322.  This  means  that  by  force  of  the 
statute,  if  the  corporation  incurs  a  debt  within  the  juris- 
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diction,  the  stockholder  is  a  party  to  it  and  joins  in  the 
contract  in  the  proportion  of  his  shares.  And  while  the 
statutes  of  California  cannot  force  an  agent  upon  a  foreign 
principal,  still,  if  he  has  created  such  an  agency  in  ad* 
vance,  he  has  come  within  the  jurisdiction  by  his  agent,  as 
in  other  eases  of  contract  made  within  a  State  from  out- 
side, and  will  be  bound.  Flash  v.  Conn,  100  U.  S.  371. 
Whitman  v.  Ostford  National  Bank,  176  U.  S.  659. 

The  defei[idant  was  a  principal  debtor.  Hyman  v. 
Coleman,  82  Calif omia,  650.  The  fact  that  the  corporation 
had  deposits  in  the  banks  that  held  the  notes  did  not  dis- 
charge the  notes  pro  tanto.  Strong  v.  Foster,  17  C.  B.  201. 
National  Mahaiwe  Bank  v.  Peek,  127  Massachusetts^  298. 
The  judgment  must  be  reversed  and  judgment  entered  for 
the  plaintiff  on  the  agreed  facts. 

Judgmentreversed. 

Thb  Chief  Justice  dissents. 

Mb.  JusncB  Hughes  took  no  part  in  the  decision. 


MDBDREICH  v.  LAUENSTEIN. 

EBBOR  TO  THE  SUPBEICB  COUBT  OF  THE  STATE  OF  INDIANA. 
No.  20.    Aigued  October  31,  1913.— Decided  Fdmiazy  2, 1014. 

Although  the  record  is  mea^^  of  attemptB  to  nuse  it,  if  the  state  court 
holds  that  a  Federal  question  is  made  before  it^  aooording  to  its 
practice,  and  proceeds  to  determine  it,  this  court  regards  the  ques- 
tion as  duly  made. 

It  is  only  in  exceptional  cases,  where  what  purports  to  be  a  finding  of 
fact  is  not  strictly  such  but  is  so  involved  with,  and  dependent  upon, 
questions  of  law,  that  this  court  departs  from  the  rule  that  it  accepts 
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as  boding  the  fimfiogs  of  fact  made  by  the  hif^hest  eoart  of  the 
State  from  whidi  the  case  comes. 

This  court  has  always  recognised  the  difficulty  of  satisfactorily  defining 
the  term  ''due  process  of  law"  in  general  terms  applicable  to  all 
cases,  and  the  desirability  of  judicial  determination  in  each  case  as 
the  questkm  arises.    Ikmdson  v.  New  Orleans,  96  U.  S.  97. 

Law,  in  its  regidar  course  of  administxation  through  courts  of  justice,  is 
due  proceas,  and,  when  secured  by  the  law  of  tlie  State,  the  constitu- 
tional reopiirement  is  satisfied.   Leeper  v.  Texas,  139  U.  S.  462. 

In  the  absenee  of  fraud  or  collusion,  where  the  original  jiarty  did  all 
that  the  law  required  in  the  issue  and  attempt  to  serve  process,  but 
the  sheriff  made  a  false  return  to  the  effect  that  service  had  been 
made,  the  state  court,  in  the  absence  <^  direct  attack  upcxi  the  return, 
in  acting  thereon  as  thoof^  it  were  true,  and  holding  that  the  sole 
remedy  was  an  action  against  the  sheriff  for  a  false  return,  did  not 
deny  the  party  due  process  of  law  within  the  meaning  of  the  Four- 
teenth Amendment. 

One  damaged  by  reason  of  a  false  return  of  the  sheriff  as  to  service  of 
process,  and  who  is  ipven  a  remedy  against  the  sheriff,  is  not  denied 
due  process  of  law  by  the  enforcement  of  the  juc^^it  based  on  such 
fake  return  because  the  amount  of  the  sheriff's  bond  is  less  than  the 
amount  of  his  loss. 

172  Indiana,  140,  affirmed. 

Th£  facts,  which  involve  the  validity  under  the  due 
process  clause  of  the  Fourteenth  Amendni^ent  of  a  judg- 
ment based  on  a  false  retmn  of  service  made  by  a  sheriff, 
are  stated  in  the  opinion. 

Mr.  Oeorge  K.  Denton  for  plaintiff  in  error,  submitted: 
Each  <rf  the  six  assignments  of  error  state  a  Federal 
question  arising  under  the  Fourteenth  Amendment  which 
was  necessarily  invdved  in  this  case.  As  the  state  court 
decided  them,  it  is  not  material  whether  or  not  it  stated 
them  as  Federal  questions.  Carpenter  v.  Strange^  141 
U.  a  87,  103;  HuntingUm  v.  AttnK,  146  U.  S.  657,  683; 
AtherUm  v.  AtherUm,  181  U.  S.  155, 160;  Jacobs  v,  Marks, 
182  U.  S.  583,  687;  Steams  v.  Minnesota,  179  U.  S.  223, 
233;  Wilson  v.  Siandefer,  184  U.  S.  399, 411. 
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Due  process  of  law  implies  a  tribunal  of  oompetent 
jurisdiction,  and  a  sufficient  s^lrvice  on  the  defendant,  or 
an  appearance  on  his  part,  to  render  him  ameclable  to  tiiat 
jurisdiction.   Pennoyer  v.  Neff,  95  U.  S.  714. 

An  opportunity  to  be  heard  is  essential  to  due  process  of 
law.    Murray  Vi,  Hoboken  Land  Company,  18  How.  272. 

No  court  is  authorized  to  render  a  judgment  or  decree 
against  anyone,  or  his  estate,  until  after  due  notice  by 
service  of  process  to  appear  and  defend.  HoUingsuHnlh  v. 
Barbour,  4  Pet.  466;  Knotvlea  v.  Logamport  Gas  Co.,  19 
Wall.  68,  70;  Thompson  v.  Whitman,  18  Wall.  467. 

In  its  restricted  sense,  jurisdiction  means  the  power  to 
decide.  Without  this  any  judgment  is  subject  to  direct  or 
collateral  attack  as  an  absolute  nullity.  Jurisdiction  of 
this  kind  is  twofold:  (1)  of  the  subject-matter,  (2)  of  the 
person.  If  either  is  wanting  there  is  no  jurisdiction. 
Chicago  Board  of  Trade  v.  Hammond  Elevator  Co.,  198 
U.  S.  424;  Shepherd  v.  Adams,  168  U.  S.  618;  Remington  v. 
Central  R.  R.  Co.,  198  tJ.  S.  96. 

A  court  of  justice  cannot  acquire  jurisdiction  over  the 
person  of  one  who  has  no  residence  within  its  territorial 
jurisdiction,  except  by  actual  service  of  notice  within  the 
jurisdiction  upon  him  or  upon  some  one  authorized  to 
accept  service  in  his  behalf  or  by  his  waiver,  by  general 
appearance  or  otherwise,  of  the  want  of  due  service. 
D^Arcy  v.  Ketchum,  11  How.  166;  Knowles  v.  Logans- 
port  Gaslight  Co.,  19  Wall.  68;  HaU  v.  Lanning,  91  U.  S. 
160;  York  v.  Texas,  137  U.  8. 15;  Wilson  v.  Seligman,  144 
U.  S.  41. 

Service  of  a  mesne  process  from  a  court  of  a  State,  not 
made  upon  a  defendant  or  his  authorized  agent  within  the 
State  although  there  made  in  some  other  manner  recog- 
nized as  valid  by  its  legislative  acts  and  judicial  decisions, 
can  be  allowed  no  validity  in  the  Federal  court  after  the 
removal,  unless  defendant  can  be  held  by  virtue  of  a 
general  appearance  or  otherwise  to  have  waived  the  defect 
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in  the  s^^ce,  and  to  have  submitted  himself  to  the  juris- 
diction of  the  court.  GiMeiy  v.  Maming  News,  166  U.  S. 
518. 

Process  must  be  personally  served  on  minors  in  order 
that  jurisdiction  may  be  acquired,  and  no  guardian  ad 
litem  can  be  appointed  by  the  court  for  an  infant  defendant 
who  has  not  been  personally  served  with  process,  if  a  resi* 
dent,  or  if  a  non-resident  with  notice  by  publication. 
Carver  y.  Carver,  64  Indiana,  194;  Oalpin  v.  Page,  18  Wall. 
350. 

Federal  courts  will  not  give  effect  to  a  judgment  in  a 
state  court  unless  the  state  court  has  lawfully  acquired 
jurisdiction  of  the  defendant,  even  despite  recitals  in  the 
judgment  of  the  state  court  of  facts  which,  if  true,  would 
have  given  it  jurisdiction.  Thompson  v.  Whitman,  18 
Wall.  457;  Mechanical  Appliance  Co.  v.  CasUeman,  215 
U.S*437. 

Returns  of  officers  of  service  of  process  may  be  im- 
peached. Hauswurth  v.  SuUivan,  6  Montana,  203;  Smith 
V.  MaviU,  11  Ck>lo.  App.  284;  McClurg  v.  Whorter,  47 
W.  Va.  150;  CampbeU  v.  Wardered,  50  Nebraska,  282; 
Murrea  v.  Security  Co.,  131  Indiana,  37;  Johnson  v. 
Gregory,  4  Washington,  111;  Wabash  Ry.  Co.  v.  Brow, 
164  U.  S.  271;  Mechanical  Appliance  Co.  v.  CasUeman, 
215  U.S.  437. 

A  domestic  judgment  is  open  to  jurisdictional  inquiries. 
Needham  v.  Thayer,  147  Massachusetts,  536;  Nations  v. 
Johnson,  24  How.  195,  203;  Earle  v.  McVeigh,  91  U.  S. 
607;  Starhuck  v.  Murray,  5  Wend.  148;  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274;  Cwrper  v.  Reynolds,  10  Wall.  308; 
Wonderly  v.  Lafayette  Co.,  150  Missouri,  635;  Ferguson  v. 
Crawford,  70  N.  Y.  253 ;  Hauswwrth  v.  SvUivan,  6  Montani^ 
203;  Johnson  v.  Gregory,  4  Washington,  111. 

Neither  the.  finding  nor  the  rulings  of  the  state  court 
should  be  permitted  to  prevent  the  determination  of  the 
right  asserted  under  t£ie  Constitution  and  laws  of  the 
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United  States.  St.  Louis  &c.  Ry.  Co.  y.  ArkoMOS,  217 
U.  S.  136;  Karima  City  Ry.  Co.  v.  AJbera  Commissum  Co.y 
223  U.  S.  573. 

This  court  may  examine  the  entire  record  including  the 
evidence,  if  properly  incorporated  therein,  to  determine 
whether  what  purports  to  be  a  general  finding  of  facts 
against  one  party  necessarily  involves  the  decision  of 
questions  of  law  bearing  upon  a  Federal  right  claimed  by 
such  party  in  the  state  court.  Kansas  City  By.  Co.  v. 
AWers  Commission  Co.,  223  U.  S.  573;  Mackay  v.  DHUm, 
4  How.  421,  447;  Dower  v.  Riehards,  151  U.  S.  658,  667; 
Stanley  v.  SchwaJby,  162  U.  S..255,  274;  Schlemmer  v. 
Buffalo  R.  &  P.  R.  Co.,  205  U.  S.  1;  LomsmOe  Gas  Co.  v. 
Citizens  Gas  Light  Co.,  115  U.  S.  683,  607;  Huntington  v. 
AttriU,  146  U.  S.  657,  683. 

Parties  interested  in  the  premises  who  were  not  served 
with  process,  are  not  bound  by  a  decree  of  foreclosure  of  a 
mortgage  thereon,  and  may  redeem  from  sale  thereunder, 
the  same  as  if  no  decree  had  been  made.  Noyes  v.  HaU, 
97  U.  S.  34;  Damron  y.  Overmeyer,  Adm.,  141  Indiana,  438; 
Johnson  y.  Hosford,  110  Indiana,  572. 

The  right  of  redemption  is  a  favored  right.  Rusad  y. 
Sauihardy  12  How.  139;  ViUa  v.  Rodriguez,  12  Wall.  323; 
Bigler  v.  WaUer,  14  Wall.  297;  Noyes  y.  HaU,  97  TJ.  S.  34; 
Bryan  v.  Braeius,  162  U.  S.  415;  Romig  v.  (Tflfoff,  187  U.  S. 
111. 

Equity  may  vacate  or  enjoin  a  judgment  in  an  action  of 
which  defendant  had  no  legal  notice,  the  trial  court 
assuming  jurisdiction  on  the  strength  of  a  false  return  of 
service  of  process  by  the  sheriff  or  other  officer.  WiUman 
V.  WiUman,  57  Indiana,  50;  Miwiih  v.  Barney,  20  Alabama, 
369;  Ryan  v.  Boyd,  33  Arkansas,  778;  Lapham  y.  Campbell, 
61  California,  296;  Du  Bats  v.  Clarke,  12  Colo.  App.  220, 
Cassidy  y.  Automatic  Time  Stamp  Co.,  185  Illinois,  431; 
Wolf  V.  Shenandoah  Naft  Bank,  84  Iowa,  138;  McNeiU 
V.  Edie,  24  Kansas,  108;  BrarnUtt  v.  McVey,  91  Kentucky, 
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151;  Hermandez  v.  James,  23  La.  Ann.  483;  Janea  v.  Cam- 
merdalBank,  6  How.  (Miss.)  43;  Hauswurth  v.  Sullivan, 
6  Montana,  203;  Mather  v.  Parsons^  32  Hun  (N.  Y.),  338; 
Huntington  v.  Cranter,  33  Oregon,  408;  Miller  v.  Gorman, 
38  Pa.  St.  309;  DoweU  v.  Ooddwin,  22  R.  I.  287;  Rvff  v. 
J^Zfcin,  40  So.  Car.  69;  Ingle  v.  McCurry,  1  Heisk.  (Tenn.) 
26;  ^tofe  V.  DaahieU,  32  Tex.  Civ.  App.  464;  Wardahoro 
V.  Whitingham,  45  Vermont,  450;  Johnson  y.  Gregory,  4 
Washington,  109;  Johnson  v.  Coleman,  23  Wisconsin,  452; 
Dobbins  v.  McNamara,  113  Indiana,  54. 

Plaintiff  in  error  has  pursued  her  only  remedy  for  re- 
lief under  the  facts  of  the  case.  Bruer  v.  Osgood,  154 
Indiana,  S75;  Emerick  v.  IfiKer,  159  Indiana,  317,  328; 
WalJcer  v.  RctMns,  14  How.  584. 

Mr.  Louis  T.  Michener,  with  whom  Mr.  Perry  (j. 
Michener  and  Af r.  Pefer  Af aier  were  on  the  brief,  for 
defendant  in  error. 

Miu  Justice  Day  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  by  complaint  filed  in  the  Superior 
Court  of  Vanderburgh  County,  State  of  Indiana,  sought 
to  vacate  a  judgment  of  foreclosure  rendered  by  that 
court  in  a  prior  case  and  to  be  permitted  to  redeem  the 
property  therein  involved  and  prays  for  other  relief,  and, 
judgment  having  been  entered  in  favor  of  the  defendant 
in  error,  which  was  affirmed  by  the  Supreme  Court  of 
Indiana  (172  Indiana,  140),  this  writ  of  error  was  sued  out. 

The  facts,  so  far  as  i>ertinent  to  our  review,  are:  The 
complaint,  in  the  foiirth  paragraph,  alleged  that  the  plain- 
tiff in  error  was  the  owner  of  certain  property,  subject  to  a 
mortgage  foreclosed  in  a  former  suit;  that  she  was  a 
minor  when  the  foreclosure  proceedings  were  had;  that 
she  was  not  a  resident  of  Vanderburgh  County,  where  the 
action  was  brought,  but  'was  and  had  been  for  many  years 
VOL.  ccxxxn— 16 
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a  resident  of  Gibson  County,  and  that  she  was  not  sum- 
moned in  such  action,  had  no  knowledge  of  its  pendency, 
and  did  not  waive  service  or  enter  her  appearance  therein. 
It  was  fiirther  alleged  that  the  plaintiff  in  error  was  hot 
amenable  to  the  jurisdiction  of  the  sheriff  of  Vanderburgh 
County,  but  that,  although  she  was  not  served  with  proc- 
ess, he  made  a  false  return  of  a  pretended  summons,  by 
whidb  the  court  was  wrongfully  imposed  upon,  and,  being 
GO  advised,  at  the  instance  of  attorneys  for  the  predecessor 
of  defendant  in  error,  the  court  appointed  a  guardian 
ad  litem  for  her,  who  answered  in  the  suit,  and  that  a 
decree  was  rendered,  her  property  sold  and  bid  in  by  the 
predecessor  of  the  ddfendant  in  error.  The  demurrw  of  the 
defendant  in  error  to  this  paragraph  thus  construed  was 
sustained  by  the  lower  court  and  its  decision  affirmed  by 
the  Supreme  Court.  Other  paragraphs  of  the  complaint 
alleged  fraud  on  the  part  of  the  predecessor  of  the  defend- 
ant in  error  and  her  attorneys.  The  lower  court  fotmd 
against  this  charge,  and  the  Supreme  Coiut,  after  stating 
that  there  was  legal  evidence  to  support  the  finding,  re-» 
fused  to  disturb  it. 

The  record  is  meager  of  attempts  to  raise  a  Federal 
question  by  reason  of  alleged  violations  of  rights  secured 
by  the  Constitution  of  the  United  States,  aptly  set  forth 
and  referred  to  in  some  proper  way,  and  it  is  contended 
by  the  defendant  in  error  that  the  writ  should  be  dismissed 
for  that  reason.  We  find  in  the  opinion  of  the  Supreme 
Court  of  Indiana  a  statement  that  ''both  parties  have 
treated  this  suit  as  one  arising  under  the  provisions  of 
the  Fourteenth  Amendment  to  the  Federal  Constitution, 
and  as  presenting  the  question  of  due  process  of  law  and 
rights  guaranteed  by  article  I,  §  21,  of  the  state  con- 
stitution,'' and  the  court,  after  maldng  this  statement, 
takes  up  the  various  grounds  of  attack  upon  the  original 
decree  for  alleged  fraudulent  service  or  want  of  service 
upon  the  minor  defendant  in  the  foreclosure  proceeding^ 
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and  disposes  of  them  against  the  contention  of  the  plain- 
tiff in  error.  There  is  no  repudiation  of  the  position  of 
both  parties  that  questions  were  raised  under  the  Four- 
teenth Amendment  to  the  United  States  Constitution, 
and  we  think  the  court  may  be  fairly  taken  to  have  re- 
garded such  questions  as  duly  before  it  for  consideration. 
Where  a  state  court  holds  that  a  Federal  question  is  made 
before  it,  according  to  its  practice,  and  proceeds  to  de- 
termine it,  this  court  will  regard  the  question  as  duly 
made.  San  Jose  Land  &  Water  Co.  v.  San  Jose  Ranch  Co., 
189  U.  S.  177, 17&-180;  Haire  v.  Ricey  204  U.  S-  291,  299; 
Chambers  v.  Bdliimore  &  Ohio  R.  R.,  207  U.  S.  142, 
148;  Atchison,  Topeka  &  Sante  F4  Ry.  v.  Sowers,  213  U.  S. 
65,  62. 

In  the  opinion  of  the  Supreme  Court  upon  rehearing  the 
charge  that  the  service  of  process  was  fraudulently  pro- 
cured by  the  predecessor  in  title  of  the  defendant  in  error 
or  her  attorneys  was  held  to  be  foreclosed  by  the  findings 
of  the  court  below,  and  the  Supreme  Court  held  that  the 
findings  were  supported  by  testimony  in  the  record  show- 
ing competent  evidence  to  that  end.  It  is  urged  that  upon 
this  writ  of  error  this  coiurt  should  reSxamine  the  conclu- 
sions of  fact  just  referred  to  and  the  rulings  of  the  Supreme 
Court  of  Indiana  in  respect  thereto.  This  court  has  re- 
peatedly held  that  in  cases  coming  to  it  from  the  Supreme 
Court  of  a  State  it  accepts  as  binding  the  findings  upon 
issues  of  fact  duly  made  in  that  court.  Waters-Pierce  Oil 
Co.  V.  Texas,  212  XT.  S.  86, 107;  Rankin  v.  Emigh,  218  U.  S. 
27,  34{  Kerfoot  v.  Farmers'  &  MercharUs'  Bank,  218  U.  S. 
281,  28&.  That  principle  is  applicable  here.  The  case 
does  not  come  within  the  exceptional  class  of  cases  where 
what  purports  to  be  a  finding  of  fact  is  not  strictly  such 
but  is  so  involved  with  and  dependent  upon  questions  of 
law  bearing  upon  the  allied  Federal  right  as  to  be  a 
decision  of  those  questions  rather  than  of  a  pure  question 
of  fact,  or  where  there  is  that  entire  lack  of  evidence  to 
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support  the  conclusion  upon  the  Federal  question  that 
gives  this  court  the  right  of  review.  Kansas  City  Saathem 
Ry.  Co.  V.  Albers  Commission  Co.,  223  U.  S,  673,  691; 
CreswiU  v.  Knights  of  Pythias,  225  U.  S.  246,  261 ;  Southern 
Pacific  Co.  V.  Schuyler,  227  U.  S.  601,  611;  Portland  Ry. 
Co.  V.  Oregm  R.  R.  Com%  229  U.  S.  397,  411-412. 

The  Supreme  Court  of  Indiana  stated  the  question  upon 
the  decision  of  which  the  Federal  question  of  due  process 
arises  as  follows: 

'^  The  question  is  then  presented  whether  the  allegations, 
that  appellant  was  a  minor,  was  not  a  resident  of  Vander- 
burgh county,  was  a  resident  of  Gibson  county,  and  had 
been  for  many  years,  that  no  summons  was  served  on 
her,  that  she  had  no  knowledge  of  the  proceedings,  did 
not  waive  service,  nor  did  any  one  for  her  or  in  her  behalf 
or  with  her  consent,  enter  appearance  for  her,  that  she 
was  not  amenable  to  the  jurisdiction  of  the  sheriff  of 
Vanderburgh  county,  that,  notwithstanding  that  she  was 
not  served  with  process,  the  sheriff  of  Vanderburgh  county 
made  a  false  retiun  of  a  summons,  and  the  court  wais 
wrongfully  imposed  upon  by  such  false  return,  and,  beiiig 
thus  falsely  advised  at  the  instance  of  appellant's  attorneys, 
[i.  e.,  the  attorneys  for  the  predecessor  of  the  defendant  in 
error]  appointed  a  guardian  ad  litem  for  her — constitute 
a  charge  of  fraud.  The  return  was  regular  on  its  face. 
The  court  had  jurisdiction  of  the  subject-matter,  and 
apparently  jurisdiction  of  the  person  of  appellant.  The 
false  return  was  not  procured  by  the  fraud,  collusion  or 
impo.^ition  of  the  plaintiff  or  his  [her]  attorneys  ^  the 
foreclosure  suit].  It  is  not  alleged  that  either  knew  of  the 
fact  that  there  had  been  jio  service  on  appellant.  The 
allegations  practically  present  this  question.  If,  without 
any  fraud,  or  any  act  on  the  part  of  a  party  to  an  action 
or  his  attorney,  a  return  is  made  by  a  sheriff  showing 
service,  regular  on  its  face,  without  knowledge  of  the 
party  that  there  was  in  fact  no  service,  and  no  act  is  done 
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or  thing  said  to  mislead  the  sheriff^  is  it  an  imposition  or 
fraud  upon  the  court  to  present  sudi  summons  and  return 
and  obtain  a  judgment  upon  it,  and  is  it  a  charge  of  fraud 
or  imposition  upon  the  court  to  allege  that  the  court  was 
wrongfully  imposed  upon  by  such  false  return,  and  was 
thus  falsely  advised?  The  whole  allegations  must  be 
taken  together,  and  the  scope  and  theory  of  the  paragraph, 
as  we  construe  it,  is  that  the  court  was  misled  by  a  false 
return  of  the  sheriff.  The  court  had  a  right  to  rely  and 
act  upon  the  return.  It  imports  verity  to  the  court. 
The  sheriff  assumes  the  responsibility,  in  taking  the  office, 
of  seeing  to  it  that  he  does  make  the  right  service.  Nichols 
V.  Nidiola  (1884),  96  Indiana,  433;  State,  ex  rel,  v.  Leach 
(1858),  10  Indiana,  308;  State,  ex  rel,  v.  Lines  (1853), 
4  Indiana,  351. 

''If  this  were  not  true,  no  litigant  could  ever  know  when 
his  rights  were  adjudicated  and  set  at  rest,  and,  to  the 
end  that  the  party  may  be  made  whole,  an  action  for  a 
false  return  will  lie.  Splahn  v.  Gillespie  (1874) ,  48  Indiana, 
397;  Rowell  v.  Klein  (1873),  44  Indiana,  290. 

''If  it  be  said  that  the  amount  of  bond  a  sheriff  is  re- 
quired to  give  might  not  cover  the  damage  in  any  or  every 
case,  it  is  sufficient  to  say  that  that  is  a  legislative  matter, 
and  not  a  judicial  one." 

The  question  then  is,  does  the  ruling  predicated  upon 
the  principles  thus  stated,  made  in  the  state  court  wherein 
the  party  has  been  duly  heard,  amount  to  a  denial  of 
due  process  of  law  within  the  meaning  of  the  Federal  Con- 
stitution? 

This  court  has  recognized  the  difficulty  of  satisfactorily 
defining  in  general  terms  which  shall  apply  to  all  cases 
what  is  meant  by  the  term  "due  process  of  law,"  and  the 
desirability  of  judicial  determination  upon  each  case  as 
the  question  arises.  Davidson  v.  New  Orleans,  96  U.  S.  97. 
If  the  exercise  of  judicial  power  be  such  "as  the  settled 
maxims  of  law  permit  and  sanction,  and  under  such 
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safeguards  for  the  protection  of  individual  rights  as  those 
maxims  prescribe  for  the  class  of  cases  to  which  the  one  in 
question  belong?/'  there  has  been  no  deprivation  of  due 
process  of  law.  Gooley  on  Constitutional  limitations  (7th 
ed.),  506;Leiflr^v.GVeen,193U.8.79,87.  And  this  court, 
speaking  by  Mr.  Chief  Justice  Fuller,  in  Leeper  v.  Texas, 
130  U.  S.  462,  468,  said:  ''Law  in  its  r^ular  course  of  ad* 
ministration  through  coiu*ts  of  justice  is  due  process, 
and  when  secured  by  the  law  of  the  State  the  constitutional 
requirement  is  satii^ed."  This  language  was  quoted  with 
approval  in  Iowa  Central  Ry.  Co.  v.  Iowa,  160  IT.  S.  389, 
393. 

In  the  present  case  the  State  has  made  provision  for 
the  service  of  process,  and  the  original  party  in  the  fore* 
closure  proceeding  did  all  that  the  law  required.in  the  issue 
of  and  attonpt  to  serve  process;  and,  without  fraud  or 
collusion,  the  sheriff  made  a  retum  to  the  court  that  serv- 
ice had  been  duly  made.  The  duty  of  making  such 
service  and  retum  by  the  law  of  the  State  is  delegated  to 
the  sheriff,  and,  although  contrary  to  the  fact,  in  the 
absence  of  any  attack  upon  it,  the  court  was  justified 
in  acting  upon  such  retum  as  upon  a  trae  retum.  If  the 
return  is  false  the  law  of  the  State,  as  set  forth  by  its 
Supreme  Court,  permitted  a  recovery  against  the  sheriff 
upon  his  bond.  We  are  of  the  opinion  that  this  sjrstem  of 
jurisprodence,  with  its  provisions  for  sftfeguarding  the 
rights  of  litigants,  is  due  process  of  law.  It  may  result, 
unfortunately,  as  is  said  to  be  the  fact  in  this  case,  that  the 
recovery  upon  the  sheriff's  bond  will  not  be  an  adequate 
remedy,  but  statutes  must  be  framed  and  laws  administered 
so  as  to  protect  as  far  as  may  be  all  litigants  and  other 
persons  who  derive  rights  from  the  judgments  of  courts. 
So  far  as  this  record  discloses  the  purchaser  at  the  sheriff's 
sale  had  a  right  to  rely  upon  the  record,  which  imported 
verity  as  to  the  nature  of  the  service  upon  the  plaintiff 
in  error.    If  this  were  not  tme,  as  the  Supreme  Court  of 
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Indiana  points  out,  there  would  be  no  protection  to 
parties  who  have  refied  upon  judicial  proceedings  import- 
ing verity,  upon  the  faith  of  which  rights  have  been 
adjudicated  and  value  parted  with.  In  a  case  of  this 
character  the  law  must  have  in  view,  not  only  the  rights 
of  the  defendant  who  has  been  a  victim  of  a  false  return 
on  the  part  of  the  sheriff,  but  of  persons  who  have  reUed 
upon  the  regularity  of  the  retmn  of  officials  necessarily 
trusted  by  law  with  the  responsibility  of  advising  the 
court  as  to  the  performance  of  such  duties  as  are  here  in- 
volved. Were  the  law  otherwise  titles  might  be  attacked 
many  years  after  they  were  acquired,  where  the  party 
had  been  guilty  of  no  fraud  and  had  acted  upon  the  faith 
of  judicial  proceedings  apparently  perfect  in  every  respect. 

This  has  been  the  rule  of  law  applied^  to  a  similar  situa- 
tion in  the  courts  of  other  Stateij.  Gregory  v.  Ford,  14 
Califomia,  138;  Stites  v.  Knapp,  Ga.  Dec.  36,  pt.  2; 
Taylor  v.  Lewis,  25  Kentucky,  400;  Gardner  v.  Jenkins^ 
14  Maryland,  58;  Smoot  v.  Judd,  184  Missouri,  508; 
Johnson  v.  Jones,  2  Nebraska,  126;  Wardshoro  v*  Whiting- 
ham,  45  Vermont,  450;  Preston  v.  Kindrick,  94  Virginia, 
760.  And  see  in  this  connection  Walker  v.  Rohbins,  14 
How.  684,  586;  Knox  County  v.  Harshman,  133  U.  S.  152, 
156. 

Without  the  necessity  of  deciding  more  in  the  present 
case,  it  is  enough  to  say  that  the  decision  of  the  Supreme 
Court  of  Indiana,  made  under  the  circumstances  detailed, 
did  not  in  our  opinion  deprive  the  plaintiff  in  error  of 
due  process  of  law  within  the  meaning  of  the  Fourteenth 
Amendment. 

It  follows  that  the  judgment  of  the  Supreme  Court  of 
Indiana  should  be  afiirmed. 

JvdgmerU  affirmed. 
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NORTH    CAROLINA    RAILROAD    COMPANY    v. 
ZACHARY,  ADMINISTRATOR  OF  BURGESS. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  NORTH 

CAROLINA. 

No.  14/L    Aigued  December  17,  18,  1913.— Decided  Februaiy  2,  1914. 

In  order  to  bring  a  case  within  the  terms  of  the  Federal  Employers' 
Liability  Act  of  1908,  the  defendant  must  have  been,  at  the  time 
of  the  occurrence,  engaged  as  a  common  carrier  in  interstate  com- 
merce and  the  injured  employ^  must  have  been  employed  by  such 
carrier  in  such  conmierce. 

Where  the  defendant  is  a  common  carrier  engaged  in  interstate  com- 
merce and  the  employ^  for  whose  injuries  the  suit  is  brought  was 
employed  by  the  defendant  in  such  commerce,  the  Federal  Em- 
ployers' Liability  Act  of  1908  governs  to  the  exclusion  of  the  state 
statutes. 

Where  the  state  court  improperly  refuses  to  apply  the  provisions  of 
the  Federal  Employers'  Liability  Act  in  an  action  for  injuries  to  an 
employ^  of  a  common  carrier  while  both  employer  and  employ^  were 
engaged  in  interstate  commerce  and  the  result  might  have  been 
different,  the  judgment  must  be  reversed. 

The  persons  related  to  the  deceased  employ^  as  specified  in  the  Em- 
ployers' Liability  Act  of  1908  are  the  beneficiaries  of  an  action  pre- 
scribed by  the  act  and  the  damages  are  to  be  based  upon  the  pecun- 
iary loss  sustained  by  such  beneficiaries. 

Whether  the  question  of  employment  by  the  deceased  employ^  in 
interstate  commerce  was  properly  raised  in  the  state  court  as  a  bar 
to  the  action  in  accordance  with  the  local  code,  is  a  question  of  state 
practice,  and  if  the  highest  court  of  the  State  assumed  or  decided 
that  the  record  presented  that  question  and  decided  it  against  the 
party  asserting  it,  this  court  has  jurisdiction  to  review  the  judgment 
under  §  237,  Judicial  Code. 

A  railroad  company,  leasing  its  entire  line,  which  is  whoUy  intrastate, 
to  another  railroad  company  doing  an  interstate  business  creates  the 
latter  its  agent  and  becomes  a  common  carrier  by  railroad  engaged 
in  interstate  commerce;  and  if  under  the  local  law  the  lessor  remains 
responsible  for  the  lessee's  acts.,  the  Employers'  Liability  Act  of  1908 
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controls  as  to  liability  for  injuries  to  employ^  of  the  lessee  engaged 
in  interstate  commerce. 

Where,  upon  the  evidence,  any  essential  matter  bearing  on  the  question 
of  whether  an  employ^  of  a  railroad  company  was,  at  the  time  of  the 
injury,  engaged  in  interstate  conmierce  b  in  doubt,  it  should  be  sub- 
mitted to  the  jury  under  proper  instructions. 

Wh^ie  the  state  court  refused  to  submit  questicms  to  the  jury  on  the 
ground  that  there  was  no  evidence  to  sustain  the  Fedend  right  as- 
serted, this  court  will  analyze  the  evidence  to  the  extent  necessary 
to  give  plaintiff  in  error  the  benefit  of  such  Federal  right  if  it  was 
improperly  denied.    Sovihem  Pacific  Co.  v.  Schuyler,  227  U.  S.  601. 

When  a  freight  train  for  an  intrastate  point  is  being  made  up  of  cars 
including  some  from  a  train  which  started  from  another  State,  it  is 
a  reasonable  inference  that  such  cars  were  being  carried  forward  as 
a  part  of  a  through  movement  of  interstate  commerce. 

Hauling  empty  cars  from  one  State  to  another  is  interstate  commerce 
within  the  meaning  of  the  Employers'  Liability  Act  of  1908. 

The  Employers'  Liability  Act  is  in  pari  maieria  with  the  Safety  Ap- 
pliance Act,  and  this  court,  following  its  rulings  in  regard  to  the 
latter,  holds  that  the  hauling  of  empty  cars  from  one  State  to  another 
is  interstate  commerce  within  the  meaning  of  the  act.  Johnson  v. 
Southern  Pacific  Co,,  146r  U.  S.  1. 

Acts  of  an  employ6  in  preparing  an  engine  for  a  trip  to  move  freight  in 
interstate  commerce,  although  done  prior  to  the  actual  coupling  up 
of  the  interstate  cars,  are  acts  done  while  engsiged  in  interstate  com- 
merce. 

Althou^  absent  temporarily  from  his  train  for  a  short  time  for  a  pur- 
pose not  inconsistent  with  his  duty  to  his  employer,  a  railroad  em- 
ploy^ may  still  be  on  duty  and  engaged  in  interstate  commerce 
within  the  meaning  of  the  Employers'  Liability  Act  of  1908. 

156  Nor.  Car.  496,  reversed 

The  facts,  which  involve  the  construction  of  the  Em- 
ployers' Liability  A6t  of  1908  and  its  application  to  em- 
ployes engaged  in  hauling  interstate  cars  between  mtrar 
state  points,  and  also  to  the  owner  of  an  intrastate  railroad 
which  it  has  leased  to  a  common  carrier  engaged  in  inter- 
state commerce^  are  stated  in  the  opinion. 

Mr.  John  K.  Oraves  for  plaintiff  in  error: 

As  the  Federal  act  applies,  the  judgment  must  be  re* 
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versed  as  the  record  discloses  neither  allegation  nor  proof 
of  the  existence  of  any  beneficiary  or  beneficiaries  desig- 
nated in  the  Federal  act.  Mich.  Cent.  R.  R.  Co.  v.  Free- 
land,  227  U.  S.  69;  Gulf  &c.  Ry.  Co.  v.  McGinnis,  228  U.  S. 
173. 

The  testimony  clearly  shows  that  the  cars  were  in  the 
course  of  a  through  interstate  journey  and  were  therefore 
employed  in  interstate  commerce  regardless  of  whether 
they  were  loaded  or  empty.  Johnson  v.  Southern  Pac. 
Co.,  196  U.  S.  1,  21;  Nor.  Pac.  Ry.  Co.  v.  Maerkl,  198 
Fed.  Rep.  1;  Pedersen  v.  Del,  L.  &  W.  R.  Co.,  229  U.  S. 
146. 

The  preparation  of  the  engine  was  an  interstate  service 
and  the  fireman  while  engaged  in  that  service  was  em- 
ployed in  interstate  commerce.  Pedersen  v.  Del.,  L.  & 
W^.  5.  Co.,  229  U.  S.  146. 

For  other  cases  where  the  act  was  applied,  see  St.  Louis 
&c.  Ry.  Co.  V.  Scale,  229  U.  S.  166;  NeU  v.  Idaho  <fec.  R. 
Co.  (Idaho),  125  Pac.  Rep.  331,  336;  Horton  v.  Oregon  <Skc. 
Co.  (Wash.),  130  Pac.  Rep.  897;  Freeman  v.  PoweU 
(Texas),  144  S.  W.  Rep.  1033;  Montgomery  v.  Southern 
Pac.  Co.  (Oregon),  131  Pac.  Rep.  507;  Kansas  City  &c. 
Ry.  Co.  V.  Pope  (Texas),  152  S.  W.  Rep.  185. 

The  pleadings  establish  the  status  of  the  deceased  as 
employed  in  his  duties  as  fireman  at  the  time  of  the  acci- 
dent, especially  when  it  is  observed  that  the  action  is 
brought  and  sought  to  be  maintained  under  the  so-called 
Fellow-servant  Act  of  North  Carolina  (§  2646,  Nor.  Car. 
Revisal,  1908),  which  provides  fgr  the  recovery  of  dam- 
ages by  an  employ^  of  any  railroad  injured  or  killed  in  the 
course  of  his  services  or  employment,  etc. 

Nothing  in  the  evidence  tends  in  any  way  to  throw  a 
different  Ught  upon  the  status  of  the  deceased  at  the  time 
of  the  accident.  If  deceased  was  on  duty  at  the  time  of  the 
accident  such  duty  must  be  assigned  to  his  employment 
as  fireman  on  an  engine  which  was  being  prepared  for  a 
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movement  in  interstate  commerce.  Second  Employers^ 
lAoMity  Cases,  223  U.  S.  1. 

The  deceased's  status  as  a  servant  on  duty  having  been 
established,  this  status  had  not  been  broken  nor  had  it 
ceased.  Missouri  &c.  R.  Co.  v.  United  States,  231  U.  S. 
112;  Kitchenham  v.  S.  S.  Johannesburg,  L.  R.  App.  Cases, 
1911,  p.  417;  Philadelphia  &c.  R.  Co.  v.  Tucker,  35  App. 
D.  C.  123;  Ewald  v.  Chicago  &c.  R.  Co.,  70  Wisconsin,  420; 
Boldt  V.  New  York  &c.  R.  Co.,  18  N.  Y.  432;  United  States 
V.  Chicago  &c.  Ry.  Co.,  197  Fed.  Rep.  624.  See  also  to  the 
same  effect:  United  States  v.  Atchison  &c.  R.  Co.,  220 
U.  S.  37;  United  States  v.  Dem^er  &c.  R.  Co.,  197  Fed.  Rep. 
629;  United  States  v.  Kansas  City  Ry.  Co.,  189  Fed.  Rep. 
471;  United  StaJtes  v.  St.  Louis  &c.  R.  Co.,  189  Fed.  Rep. 
954. 

The  situation  is  not  affected  by  the  fact  that  the  lessor 
and  not  the  lessee  who  was  operating  the  raikoad  is  sued. 

In  enacting  the  Employers'  Liabihty  Act  of  1908,  Con- 
gress undertook  to  cover  the  relation  of  master  and  serv* 
ant  with  respect  to  injuries  or  death  suffered  by  the 
servant  in  raihoad  service  When  the  master  and  the  serv- 
ant were  engaged  in  interstate  commerce.  Congress  in- 
tended to  go  to  the  limit  of  its  constitutional  power  as  to 
every  one  in  fact  occupying  the  position  or  relation  of 
master  with  respect  to  injxuies  to  servants  employed  in 
interstate  commerce  on  railroads  engaging  in  interstate 
commerce.  Colasurdo  v.  Central  R.  R.  Co.,  180  Fed.  Rep. 
832. 

This  case  falls  within  the  scope  of  the  act. 

Even  assuming  that  the  state  court  was  correct  in  its 
suggestion  that  the  plaintiff  in  error  was  not  itself  engaged 
in  interstate  commerce  if  §  1  only  of  the  Federal  act  is 
considered,  imder  §  7  the  term  /'common  carrier'^  includes 
the  receiver  or  receivers  or  other  persons  or  corporations 
charged  with  the  duty  of  the  management  and  operation  of 
the  business  of  a  common  carrier,  and  this  includes  as 
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lessor  the  plaintiff  in  error.    Logan  v.  North  Carolina  R. 
Co.,116Nor.  Car.  941. 

The  Federal  Employers*  Liability  Act  applies  to  the 
cause  of  action  presented  in  this  case  to  the  exclusion  of 
the  state  law. 

Mr.  Thomas  H.  Calvert ^  with  whom  Mr.  John  A.  Bar- 
ringer  and  Mr.  George  S.  Bradshaw  were  on  the  brief,  for 
d^endant  in  error: 

The  North  Carolina  Railroad  Co.  is  not  a  common  car- 
rier by  raiboad  while  engaging  in  commerce  between  any 
of  the  several  States.  Its  tracks  and  property  lie  wholly 
within  the  State  of  North  Carolina.  It  is  in  existence,  has 
its  officers  and  directors,  receives  its  annual  rents  from  its 
lessee,  the  Southern  Railway  Company,  and  distributes 
them  ftmong  its  stockholders;  but  it  is  not  an  interstate 
carrier  within  the  meaning  of  the  Federal  Employers' 
liability  Act.  While  Logan  v.  Railroad  Co.,  116  Nor.  Car. 
941,  has  held  that  this  lessor  is  responsible  for  all  acts  of 
negligence  of  its  lessee,  that  is  because  a  railroad  corpora- 
tion cannot  escape  its  responsibility  by  leasing  its  road. 

Plaintiff  in  error  had  the  right  and  the  opportunity  to 
make  its  lessee,  the  Southern  Railway  Company,  a  party 
defendant; 

On  the  pleadings,  if  there  had  been  any  evidence  tending 
to  show  that  the  deceased  was  engaged  in  interstate  serv* 
ice,  it  would  have  been  the  province  of  the  jury  to  deter- 
mine that  fact. 

Under  §  527,  Revisal  of  Nor.  Car.  of  1905,  and  following 
the  well-recognized  practice  in  this  State,  it  has  been  held 
in  many  cases  that  where  the  evidence  is  conflicting,  or 
different  inferences  may  prop^ly  be  drawn  from  the 
testimony,  it  is  the  duty  of  the  trial  judge  to  submit  the 
questions  of  fact  to  the  jury.  Marks  v.  Cotton  MUlBy  138 
Nor.  Car.  401 ;  Ramshottom  v.  Railroad  Co.,  138  Nor.  Car. 
38;  Stetoart  v.  Railroad  Co.,  137  Nor.  Car.  687. 
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And  it  is  for  the  jury  to  pcuss  upon  the  credibility  which 
should  be  given  to  the  testimony  of  a  witness.  Manu- 
facturing Co.  V.  Railroad  Co.,  128  Nor.  Car.  285;  HaUon 
V.  Railroad  Co.,  127  Nor.  Car.  255;  Cox  v.  Railroad  Co., 
123  Nor.  Car.  604.  See  also  Bolden  v.  Railroad  Co.,  123 
Nor.  Car.  614;  SimonUm  v.  TFinfer,  5  Pet.  141. 

There  was  not  sufficient  evidence  to  submit  to  the  jury 
the  question  whether  or  not  the  deceased  was  engaged  in 
interstate  commerce. 

As. the  plaintiff  in  error  raised  the  question  in  the  an- 
swer whether  or  not  the  deceased,  at  the  time  he  was 
killed,  was  engaged  in  interstate  commerce,  it  devolved 
upon  it  to  show  clearly  that  the  deceased  was  so  engaged. 

At  the  time  he  was  killed  the  deceased  had  left  the  en- 
gine and  was  going  across  the  main  line  and  the  tracks 
in  the  yard  toward  his  boarding-house. 

His  service  at  the  time  of  his  death  would  not  be 
chang^  to  an  interstate  service  by  evidence  that  subse- 
quently interstate  freight  was  put  on  the  train. 

As  to  why  the  original  act  of  1906  was  held  to  be  invalid, 
see  Employers'  Lidlnliiy  Cases,  207  U.  S.  463. 

It  is  not  sufficient  that  the  employ^  should  at  times  have 
been  engaged  in  interstate  commerce,  but  the  act  of  1908 
particularly  declares  that  the  injury  or  death  must  have 
been  caused  while  he  was  employed  by  such  carrier  in  such 
conomerce. 

The  prayers  for  instruction,  being  predicated  on  a  state 
of  facts  upon  which  there  was  not  sufficient  evidence  to 
submit  the  question  to  the  jury,  were  properly  refused. 
Stewart  v.  Carpet  Co.,  138  Nor.  Car,  60;  Stewart  v.  Railroad 
Co.,  136  Nor.  Car.  385;  Bryan  v.  Railroad  Co.,  134  Nor. 
Car.  538;  Join^  v.  Johnson,  133  Nor.  Car.  487;  Trust  Co. 
V.  Benbow,  131  Nor.  Car.  413;  Burton  v.  Mfg.  Co.,  132 
Nor.  Car.  17;  Carson  v.  Railroad  Co.,  128  Nor.  Car.  95. 

If  the  plaintiff  desired  to  insist  on  its  further  defense 
that  the  deceased  was  engaged  in  interstate  commerce, 
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it  was  its  duty  to  tender  an  issue  on  which  that  fact  could 
properly  be  inquired  into.  Code  of  Civ.  Proc.,  Revisal  of 
1905,  §§  545,  546.  And  see  also  Revisal  of  1905,  §§  503, 
548,  as  construed  in  Manufachiring  Co.  v.  Cher,  140  Nor. 
Car.  128;  PoUbck  v.  Warwick,  104  Nor.  Car.  638;  Mining 
Co.  V.  Smelting  Co.,  99  Nor.  Car.  445;  Oakky  v.  Van 
Noppen,  95  Nor.  Car.  60;  Simmons  v.  Mann,  92  Nor.  Car. 
12;  Piedmont  Wagon  Co.  v.  Byrd,  119  Nor.  Car.  460; 
Wonible  v.  Grocery  Co.,  135  Nor.  Car.  474;  WaJker  v. 
Scott,  106  Nor.  Car.  66;  Baltimore  &c.  R.  Co.  v.  Dorr,  204 
Ted.  Rep.  751. 

Mb.  JtrBTXCi!  Pitnet  delivered  the  opibion  of  the  court.. 

« 

This  action  teas  brought  in  the  Superior  Court  of  Guilford 
County,  North  Carolina,  to  recover  damages  for  the  negli- 
gent killing  of  Burgess,  a  locomotive  fireman  in  the  employ 
of  the  Southern  Railway  Company,  lessee  of  the  defend- 
ant, which  occurred  at  Selma,  North  Carolina,  on  April  29, 
1909.  Under  the  local  law,  as  laid  down  in  Logan  w. 
Railroad,  116  Nor.  Car.  940,  the  lessor  is  responsible 
for  all  acts  of  negligence  of  its  lessee  occurring  in  the  con- 
duct of  business  upon  the  lessor's  road;  and  this  upon  the 
groimd  that  a  railrottd  corporation  cannot  evade  its  public 
duty  and  responsibility  by  leasing  its  road^to  another 
corporation,  in  the  absence  of  a  statute  expressly  exempt- 
ing it.  The  responsibility  is  held  to  extend  to  employ^  of 
the  lessee,  injured  through  the  negligence  of  the  latter. 

The  complaint  set  forth  in  substance  that  plaintiff's 
intestate,  being  in  the  employ  of  defendant's  lessee,  and 
engaged  at  the  Selma  switchyards  in  the  discharge  of  his 
duties  as  fireman  upon  Engine  No.  862,  about  eight 
o'clock,  p.  m.,  on  the  date  mentioned,  after  inspecting, 
oiling,  firing,  and  preparing  the  engine  for  starting  on  a 
trip  from  Selma  to  Spencer,  N.  C,  attempted  to  cross  cer- 
tain tracks  that  intervened  between  the  engine  and  his 
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boarding-house,  which  was  located  a  short  distance  away; 
that  another  engine,  No.  716,  was  standing  upon  a  side- 
track in  such  position  as  to  shut  ofif  intestate's  view  of  the 
main  track;  that  No.  716  had  its  blower  on,  and  was 
making  a  noise  so  loud  that  intestate  coidd  not  hear  a 
third  engine — ^No.  1551,  the  shifting  engine  used  in  the 
yards — ^which  at  this  time  was  running  backwafd  at  a 
reckless  and  dangerous  rate  of  speed,  without  headlight 
and  without  an  adequate  and  competent  crew;  and  that  as 
intestate  stepped  from  the  track  in  the  rear  of  Engine 
No.  716  and  was  about  to  step  upon  the  main  line  in  the 
attempt  to  cross  it,  he  was  struck  and  killed  by  the  shifting 
engine.  Defendant's  answer,  besides  denying  the  allega- 
tions of  negligence,  set  up  as  a  special  defense  that  at  the 
time  plaintiff's  intestate  was  killed,  he  was  engaged  ui 
interstate  commerce  as  an  employ^  upon  a  train  of  de- 
fendant's lessee  which  was  moving  from  Selma,  North 
Carolina,  to  Spencer,  in  the  same  State,  and  carrying  cars 
loaded  with  freight  from  the  State  of  Virginia  to  the  State 
of  North  Carolina  and  other  States;  that  the  liability  of 
^e  defendant  to  him  or  to  the  plaintiff  as  his  representa- 
tive was  fixed  and  regulated  by  the  Federal  Employers' 
Liability  Act  of  April  22,  1908;  and  that  imder  that  act 
the  plaintiff  was  not  entitled  to  recover. 

Upon  the  trial,  at  the  close  of  plaintiff's  evidence,  which 
tended  generally  to  support  the  averments  of  the  com- 
plaint, defendant  moved  for  a  non-suit,  and  among  other 
groimds  assigned  the  following: — that  from  the  uncon- 
tradicted evidence  it  appeared  that  at  the  time  of  the 
occurrence  in  question  defendant,  through  its  lessee,  was 
a  common  carrier  by  railroad  engaged  in  interstate  com- 
merce, and  plaintiff's  intestate  was  at  that  time  a  person 
employed  by  such  carrier  in  such  commerce;  that  the 
act  of  Congress  already  referred  to  exclusively  regulated 
the  liability  of  defendant  to  plaintiff's  intestate,  and  that 
upon  all  the  evidence  plaintiff  had  failed  to  make  out  a 
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case  of  liability  under  that  act.  The  court,  in  denying  the 
motion,  held  that  the  action  was  brought  under  the 
statute  of  North  Carolina,  that  the  Federal  act  had  no 
application,  and  that  the  cause  was  triable  under  the 
statutes  of  the  State.  To  this  ruling,  defendant  excepted. 
At  the  close  of  the  case,  defendant  again  undertook  to 
invoke  the  protection  of  the  Federal  act  by  requested 
instructions  to  the  jury,  which  were  refused  and  exceptions 
allowed. 

There  was  a  verdict  for  plaintiff  and  judgment  thereon, 
followed  by  an  appeal  to  the  Supreme  Court  of  the  State. 
That  court  overruled  the  contention  of  defendant  thitt  the 
Federal  Employers'  Liability  Act  of  April  22,  1908, 
applied,  and  held  that  the  action  was  properly  tried  under 
the  state  law.  The  result  was  an  affirmance,  156  Nor. 
Car.  496,  and  the  case  comes  here  imder  §709  Rev. 
Stat.  (Jud.  Code,  §  237). 

In  order  to  bring  the  case  within  the  terms  of  the 
Federal  act  (35  Stat.  65,  c.  149,  printed  in  full  in  223 
U.  S.,  p.  6),  defendant  must  have  been,  at  the  time  of  the 
occurrence  in  question,  engaged  as  a  common  carrier  in 
interstate  commerce,  and  plaintiff's  intestate  must  have 
been  employed  by  said  carrier  in  such  commerce.  If  these 
facts  appeared,  the  Federal  act  governed,  to  the  exclusion 
of  the  statutes  of  the  State.  Second  Employers*  Liability 
Cases  (Mondou  v.  New  York  &c.  Railroad  Co.),  223  U.  S. 
1, 55;  St.  Louis  A  San  Francisco  Ry.  v.  Scofe,  229  U.  S.  166, 
158. 

It  is  not  disputed  that  if  the  provisions  of  the  Federal 
act  had  been  applied,  the  result  of  the  action  might  have 
been  different.  To  mention  only  one  matter:  there  was 
neither  averment  in  the  pleadings  nor  evidence  at  the 
trial  that  deceased  left  a  widow,  child,  parent,  or  depend- 
ent next  of  kin.  Persons  thus  related  to  deceased  are  the 
respective  beneficiaries  of  the  action  prescribed  by  the 
act  of  Congress,  and  the  damages  are  to  be  based  upon  the 
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pecuniary  loss  sustained  by  the  beneficiary.  Michigan 
Central  R.  R.  v,  Vreeland,  227  U.  S.  59,  68;  G^,  Colorado 
Ac.  Ry.  Co.  V.  McGinnis,  228  U.  S.  173.  The  state  law 
(R^visal  1908,  §  2646)  seems  not  to  recognize  this  limita^ 
tion  upon  the  measure  of  recovery;  certainly  the  damages 
in  the  present  case  were  assessed  without  r^ard  to  it. 

In  support  of  the  judgment,  it  is  earnestly  argued  that 
the  question  whether  deceased  was  employed  in  interstate 
commerce  was  not  properly  raised  in  the  trial  court  in 
accordance  with  the  pertinent  provisions  of  the  local 
Code  of  Civil  Procedure.  But  this  is  a  question  of  state 
practice;  and  since  it  appears  that  defendant  expressly 
claimed  immunity  by  reason  of  the  act  of  Congress,  and 
the  highest  court  of  the  State  either  decided  or  assumed 
that  the  record  sufficiently  presented  a  question  of  Federal 
right  and  decided  against  the  party  asserting  that  right, 
the  decisions  of  this  court  render  it  clear  that  it  is  our  duty 
to  pass  upon  the  merits  of  the  Federal  question.  Home 
for  Incurables  v.  City  of  New  York,  187  U.  S.  155,  157; 
Land  &  Water  Co.  v.  San  Jose  Ranch  Co.,  189  U.  S.  177, 
179;  Haire  v.  Rice,  204  U.  S.  291,  299;  Chambers  v.  Bolt.  & 
Ohio  R:  R.,  207  U.  S.  142,  148;  Miedreich  v.  Lauenstein, 
decided  this  day,  anie,  p.  236. 

The  court  based  its  decision  that  the  Federal  act  did  not 
apply,  in  part  upon  the  ground  that  the  North  Carolina 
Railroad  is  not  an  interstate  railroad — its  tracks  and 
property  lying  wholly  within  the  State — and  that  the 
corporation  itself  is  not,  although  its  lessee  is,  engaged  in 
interstate  commerce;  the  lessor's  activities  bdng  confined 
to  receiving  annual  rents  and  distributing  them  among  its 
stockholders.  The  responsibility  of  the  lessor  for  all  acts 
of  negUgence  of  the  lessee  occurring  in  the  conduct  of 
business  on  the  lessor's  road,  as  established  by  the  same 
court  in  Logan  v.  Railroad,  116  Nor.  Car.  940,  was  recog- 
nized— ^indeed  reasserted.  "But,"  it  was  said,  *Hhat  is 
because  a  railroad  corporation  cannot  escape  its  respon- 
VOL.  ccxxxii— 17 
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sibility  by  leasing  its  road.  It  is  still  liable  for  its  lessee's 
acts  of  commission  and  omission,  whether  they  occur  in 
interstate  or  intrastate  commerce,  although  the  lessor 
is  not  actually  engaged  in  either."    156  Nor.  Car.  500. 

It  is  plain  enough,  however,  that  the  effect  of  the  rule 
thus  laid  down,  especially  in  view  of  the  grounds  upon 
which  it  is  based,  is,  that  ^though  a  railroad  lease  as 
between  the  parties  may  have  the  force -and  effect  of  an 
ordinary  lease,  yet  with  respect  to  the  railroad  operations 
conducted  under  it,  and  everything  that  relates  to  the 
performance  of  the  public  duties  assimied  by  the  lessor 
imder  its  charter,  such  a  lease — certainly  so  far  as  concerns 
the  rights  of  third  parties,  including  employes  as  well  as 
patrons — constitutes  the  lessee  the  lessor's  substitute  or 
agent,  so  that  for  whatever  the  lessee  does  or  fails  to  do, 
whether  in  interstate  or  in  intrastate  commerce,  the  lessor 
is  responsible.  This  being  the  legal  situation  under  the 
local  law,  it  seems  to  us  that  it  must  and  does  result,  in 
the  case  before  us,  that  the  lessor  is  a  ''common  carrier 
by  railroad  engaging  in  commerce  between  the  States," 
and  that  the  deceased  was  ''employed  by  such  carrier  in 
such  commerce,"  within  the  meaning  of  the  Federal  act; 
provided,  of  course,  he  was  employed  by  the  lessee  in  such 
commerce  at  the  time  he  was  killed. 

It  was,  however,  further  held  by  the  Supreme  Court  of 
North  Carolina  that  deceased,  at  the  time  he  was  killed, 
was  not  in  fact  employed  by  the  Southern  Railway,  the 
lessee^  in  interstate  conmierce.  There  are  several  grounds 
upon  which  this  decision  was  based,  or  upon  which  it  is 
said  to  be  supportable;  and  these  will  be  separately 
noticed.  Of  course,  if  upon  the  evidence  any  essential 
matter  of  fact  was  in  doubt,  it  should  have  been  submitted 
to  the  jury  imder  proper  instructions.  The  rulings  of  the 
trial  court  deprived  plaintiff  in  error  of  the  opportunity 
to  go  to  the  jury  upon  the  question.  But  it  is  now  in- 
Risted  that  there  was  no  evidence  tending  to  show  that 
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deceased  was  engaged  in  interstate  commerce.  This 
renders  it  incmnbent  upon  ns  to  analyze  the  evidence  to 
the  extent  necessary  to  give  to  plaintiff  in  error  the  benefit 
of  its  asserted  Federal  right.  Southern  Pacific  Co.  v. 
Schuyler,  227  U.  S.  601,  611,  and  cases  cited. 

The  evidence  tended  to  show  that  Train  No.  72  of  the 
Southern  Railway  had  come  in  to  Sehna,  N.  C,  from 
Pinners  Point,  Va.,  and  other  places,  and  that  a  (Shifting 
crew  was '' working"  this  train  so  as  to  tak^  two  cars  from 
it  and  put  them  into  a  train  that  was  to  include  these  and 
other  cars  to  be  hauled  from  Sehna  to  Spencer,  N.  C,  by 
Engine  No.  862,  and  that  deceased  was  employed  on  this 
engine  as  fireman  for  the  trip  that  was  about  to  begin,  and 
had  already  prepared  his  engine  for  the  purpose.  It  is 
contended  that  the  evidence  failed  to  show  that  the  two 
cars  thus  taken  from  Train  No.  72  had  come  in  from 
Virginia,  rather  than  from  the  '^ other  places,''  which  it 
is  said  might  be  intermediate  North  Carolina  points. 
We  find,  however,  evidence  that  the  train  which  was  to  be 
hauled  from  Selma  to  Spencer  by  Engine  No.  862,  was 
being  made  up  in  part  from  cars  that  had  come  in  from 
Pinners  Point;  and  it  was  at  least  a  reasonable  inference 
that  the  two  cars  referred  to  were  bemg  put  into  the 
Spencer  train  in  order  to  be  carried  forward  as  a  part  of  a 
through  movement  of  interstate  commerce. 

There  seems  to  be  no  clear  evidence  as  to  the  contents 
of  these  cars,  and  it  is  argued  that,  in  the  absence  of  evi* 
dence,  it  is  as  reasonable  to  infer  that  l^ey  were  empty 
as  that  they  were  loaded;  and  that  it  was  incumbent  upon 
defendant  to  show  that  they  contained  interstate  freight. 
We  hardly  deem  it  so  probable  that  empty  freight  cars 
would  be  hauled  from  the  Virginia  point  to  Spencer.  But 
were  it  so,  l^e  hauling  of  empty  cars  from  one  State  to 
another  is,  in  our  opinion,  interstate  commerce  within  the 
meaning  of  the  act.  Such  is  the  view  ^hat  has  obtained 
with  respect  to  empty  cars  in  actions  based  upon  the 
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Safety  Appliance  Act  of  March  2,  1893  (27  Stat.  531, 
c.  196)-  Johnson  v.  Southern  Pacific  Co.,  196  U.  S.  1,  21; 
Vodker  v.  Railway  Co.,  116  Fed.  Rep.  867,  873.  And  the 
like  reason  applies,  as  we  think,  to  actions  founded  upon 
the  Employers*  Liability  Act,  which,  indeed,  is  in  pari 
materia  with  the  other. 

It  is  argued  that  because,  so  far  as  appears,  deceased 
had  not  previously  participated  in  any  movement  of 
interstate  freight,  and  the  through  cars  had  not  as  yet 
been  attached  to  his  engine,  his  employment  in  interstate 
commerce  was  still  in  ftUuro.  It  seems  to  us,  however, 
that  his  acts  in  inspecting,  oiling,  firing,  and  preparing 
his  engine  for  the  trip  to  Selma  were  acts  performed  as  a 
part  of  interstate  commerce,  and  the  circumstance  that 
the  interstate  freight  cars  had  not  as  yet  been  coupled  up 
is  legally  insignificant.  See  Pedersan  v.  DeL,  Lack.  & 
Western  R.  Co.,  229  U.  S.  146,  151 ;  St.  Lmis  &  San  Fran- 
cisco Ry.  V.  Seale,  229  U.  S.  156,  161. 

Again,  it  is  said  that  because  deceased  had  left  his 
engine  and  was  going  to  his  boarding*house,  he  was  en- 
gaged upon  a  personal  errand,  and  not  upon  the  carrier's 
business.  Assuming  (what  is  not  clear)  that  the  evidence 
fairly  tended  to  indicate  the  boarding-house  as  his  destina- 
tion, it  nevertheless  also  appears  that  deceased  was 
shortly  to  depart  upon  his  run,  having  just  prepared  his 
engine  for  the  pmpose,  and  that  he  had  not  gone  beyond 
the  limits  of  the  railroad  yard  when  he  was  struck.  There 
is  nothing  to  indicate  that  this  brief  visit  to  the  boarding- 
house  was  at  all  out  of  the  ordinary,  or  was  inconsistent 
with  his  duty  to  his  employer.  It  seems  to  us  dear  that 
the  man  was  still  ''on  duty,"  and  employed  in  conmierce, 
notwithstanding  his  temporary  absence  from  the  locomo* 
tive  engine.  See  Missouri,  Kansas  &  Texas  Ry.  Co.  v. 
United  Stales,  231  U.  S.  112,  119. 

We  conclude  that  with  respect  to  the  facts  necessary 
to  bring  the  case  within  the  Federal  act,  there  was  evi- 
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dence  that  at  least  was  sufficient  to  go  to  die  jury.  It  is 
doubtful  whether  there  was  substantial  contradiction  re- 
spepting  any  of  these  facts;  but  this  we  need  not  consider. 

From  what  has  been  said,  it  follows  that  the  state 
courts  erred  in  holding  that  the  Federal  act  had  no  applica- 
tion. As  the  case  stands,  we  are  not  called  upon  to  deter- 
mine the  validity  of  the  several  contentions  that  were 
raised  by  defendant  at  the  trial  on  the  strength  of  that 
act,  nor  to  pass  upon  the  mode  in  which  they  were  raised. 
Upon  these  matters,  therefore,  we  express  no  opinion. 

Jtuigment  reversedy  and  the  cause  remanded  fer  further 
proceedings  not  incansiatent  with  ihis  opinion. 


BILUNGS  V.  UNITED  STATES. 

ERROR  TO  THE  CIRCIJIT  COURT  OF  THE  UNITED  STA'RBS  FOR 
THE   SOUTHERN  DISTRICT  OP  NEW  YORK. 

UNITED  STATES  v.  BILLINGS. 

CERTIFICATE   FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR 
THE   SECOND   CIRCUIT. 

Nob.  66  and  625.    Argued  January  6, 7, 1914.— Decided  February  24, 1014. 

The  jurisdiction  of  this  court  on  direct  writ  of  error  is  not  confined  to 

the  constitutional  questions,  but  embraces  every  issue  in  the  case. 

WiUiamaan  v.  United  States,  207  U.  S.  425. 
The  Circuit  Court  of  Appeals  has  no  power  to  ask  instructions  upon  an 

issue  which  it  has  no  right  to  decide,  nor  has  this  court  authority  to 

instruct  on  such  a  subject. 
This  court  cannot  refuse  to  decide  questions  which  are  properly  before 

it  for  judgment. 
Where  one  party  has  taken  a  writ  of  error  direct  from  this  court  to  the 

Circuit  Court  based  on  the  constitutional  question  decided  against 
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it,  and  the  other  party  has  obtained  a  writ  of  error  from  the  Circuit 
Court  of  Appeals  as  to  other  questions  decided  against  it,  which 
court  has  certified  that  question  to  this  court,  and  the  record  ib  in 
such  condition  as  to  enable  this  court  to  decide  the  whole  case,  this 
court  may  treat  the  writ  of  error  from  the  Circuit  Court  of  Appeals 
as  a  cross-writ  and  so  determine  all  the  issues  involved. 

Under  §  37  of  the  Tariff  Act  <rf  August,  1900,  impodng  a  tax  <m  the 
use  ol  foreign-built  yachts  owned  or  chartered  for  more  than  six 
months  by  citizens  of  the  United  States,  to  be  collected  annually  on 
September  1,  the  tax  became  due  on  the  first  day  of  September  next 
occurring  after  the  act  became  effective;  further  hdd  tiiat  the  six 
months'  clause  relates  only  to  the  chartering  of  the  yachts,  and  the 
word  ''annually"  indicates  continuity  and  that  the  tax  is  not  a 
sporadic  one  to  cease  after  a  single  payment. 

Where  words  are  used  in  a  statute  in  theur  every-day  sense  and  not  in  a 
technical  one,  they  should  be  so  construed. 

The  use  of  a  foreign-built  yacht  which  renders  the  owner  subject  to  the 
tax  imposed  by  §  37  of  the  Tariff  Act  of  1909  is  active  and  actual 
use  and  not  the  i)Otential  use  arising  from  the  mere  fact  of  ownership. 
See  Pierce  v.  UnUed  States,  p.  290,  post 

The  fact  that  a  tax  statute  operates  retroactively  does  not  neoessarity 
cause  it  to  be  unconstitutional.  Flint  v.  Stone-Tracy  Co,,  220  U.  8. 
107. 

The  rule  that  statutes  should  be  construed  if  possible  so  as  not  to  op- 
erate retroactively  does  not  authorize  a  judicial  reenactment  of  the 
statute  to  save  it  from  acting  retroactively  if  Congress  intended  it  so 
to  do. 

Section  37  of  the  Tariff  Act  of  1909,  imposing  a  tax  on  foreign-built 
yachts,  is  not  imconstitutional  because  it  operates  retroactively  as 
to  the  tax  levied  for  the  year  1909,  and  the  use  of  yachts  within  the 
meaning  of  the  statute  during  the  year  1909,  renders  the  owner  or 
charterer  liable  for  the  tax  for  that  year. 

The  requiren;ient  of  uniformity  imposed  by  the  Constitution  on  Con- 
gress in  levying  excise  taxes  is  not  intrinsic  but  geographic. 

The  Constitution  is  not  self-destructive — ^it  does  not  take  away  by 
one  provision  powers  conferred  by  another,  and  the  express  authority 
to  tax  is  not  limited  or  restricted  by  subsequent  provisions  or  amend- 
ments, especially  the  due  process  clause  of  the  Fifth  Amendment. 
McCray  v.  United  Stales,  195  U.  S.  27. 

The  difference  between  things  domestic  and  things  foreign  is  recognized 
by  the  Constitution  itself,  and  a  classification  for  taxation  of  foreign- 
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built  yachts  is  not  so  repugnant  to  justice  as  to  amount  to  denial  of 
due  process  of  law  because  domestic-built  yachts  are  not  subject  to 
the  same  tax;  nor  b  §  37  of  the  Tariff  Act  of  1909,  unconstitutional 
for  lack  of  uniformity. 

The  state  rule  as  to  interest  on  taxes  differs  from  the  United  States 
rule — ^the  former  excludes  interest  unless  the  statute  so  provides; 
the  latter  alloura  interest  unless,  forbidden  by  statute.  This  court 
will  not  now  apply  the  state  rule,  as  to  do  so  would  rispudiate  settled 
principles  and  disregard  the  sanction  expressly  or  impliedly  given 
by  Congress  to  the  rule  adopted  by  the  Federal  courts. 

The  Government  is  entitled  to  interest  on  taxes  on  use  of  foreign-built 
yachts  under  §  37  of  the  Tariff  Act  of  1909,  from  the  date  when  the 
taxes  become  due,  and  may  maint>ain  an  action  against  the  owner  or 
charterer  therefor. 

190  Fed.  Bep.  359,  modified  and  affirmed. 

The  facts,  which  involve  the  construction  and  constitu- 
tionality of  §  37  of  the  Tariff  Act  of  1909,  imposing  a  tax 
on  the  use  of  foreign-built  yachts,  are  stated  in  the  opinion. 

Mr.  William  D.  Guthrie  for  the  owners  of  foreign-built 
yachts,  in  this  and  other  cases  argued  simultaneously  here- 
with: 

The  classification  in  §  37  violates  the  Fifth  Amendment. 

A  tax  law  must  be  imposed  impartially  upon  ail  in  the 
same  class  similarly  situated,  and  must  apply  equally  and 
uniformly  to  all  persons  in  like  circumstances  or  imder 
like  conditions. 

The  yacht  owners  purchased  their  yachts  when  no  im- 
port duty  or  excise  tax  was  imposed  or  ever  had  been  im- 
posed by  Congress  upon  foreign-built  yachts,  The  Con- 
queror, 166  tJ.  S.  110,  and  presumably  have  duly  paid  the 
tonnage  tax  laid  upon  all  vessels  cld.ssed  as  foreign.  The 
practical  effect  of  this  legislation  is  to  penalize  them  and 
compel  them  to  pay  an  import  duty  of  thirty-five  per 
centum  ad  valorem  as  the  alternative  to  submitting  to  this 
new  tax.  The  act  is  precisely  the  same  as  if  it  had  provided 
in  so  many  words  that  all  citizens  who  had  theretofore  ac- 
quired foreign-built  yachts  should  pay  a  retrospective  im- 
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port  ''duty  of  thirty-five  per  centum  ad  valorem'^  in  order 
to  escape  an  annual  tax  of  seven  dollars  per  ton.  Render- 
son  V.  New  York,  92  U.  S.  259,  268;  BaHey  v.  Alabama,  219 
U.  S.  219,  244.  See  Cooley  on  Taxation,  3d  ed.,  pp.  4, 
260. 

The  classification  is  in  conflict  with  sound  principles  of 
constitutional  taxation.  KnawUon  v.  Moore,  178  U.  S. 
41,  77;  Am.  Sugar  Co.  v.  Louisiana,  179  U.  S.  89,  92;  The 
Conqueror,  166  U.  S.  110,  115.  See  also  BeWs  Gap  R.  R. 
Co.  v.  Pennsylvania,  134  U.  S.  232,  237;  Gulf,  Colo.  ike. 
Ry.  V.  EUis,  166  U.  S.  150,  166;  Magoun  v.  lUinois  Trust 
Bank,  170  U.  S.  283,  301;  Home  Ins.  Co.  v.  New  York,  134 
U.  S.  594,  606,  607;  Giozza  v.  Tieman,  148  U.  S.  657,  662; 
PoUock  v.  Farmers'  L.  &  T.  Co.,  157  U.  S.  429,  599;  iSouift- 
wesU^m  Oil  Co.  v.  Texas,  217  U.  S.  114,  121;  DetraU  &e. 
Ry.  Co.  v.  FvUer,  206  Fed.  Rep.  86,  89;  Southern  Ry.  Co. 
v.  Greene,  216  U.  S.  400. 

As  to  the  selection  of  property  according  to  origin  as  a 
subject  for  a  special  form  of  taxation,  see  PhiUips  v. 
Raynes,  136  App.  Div.  417,  afTd  198  N.  Y.  539,  hold- 
ing  void  under  the  Fourteenth  Amendment,  §  190  of  the 
New  York  Labor  Law  prohibiting  sale  of  convict-made 
goods  without  the  payment  of  an  annual  license  fee  of 
$500.  See  also  Farrington  v.  Mensching,  187  N.  Y.  8,  17; 
People  V.  Hawkins,  157  N.  Y.  1,  9;  KnowUon  v.  Rock 
County,  9  Wisconsin,  410,  422. 

While  in  the  case  of  import  duties  the  foreign  origin  of 
the  article  imported  is  necessarily  the  basis  and  test  of  the 
duty,  the  yacht  tax  now  before  the  court  pmports  to  be 
an  excise  tax  upon  the  use  of  an  article  and  not  upon  its 
importation.  The  law,  therefore,  must  be  treated  solely 
as  an  excise  tax  upon  use,  and  cannot  be  sustained  upon  a 
theory  which  mi^t  uphold  an  import  duty. 

There  is  no  substantial  difference  between  the  require- 
ment of  due  process  of  law  contained  in  the  Fifth  Amend- 
ment and  that  in  the  Fourteenth  Amendment.    CarroU  v. 
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Greenwich  Ins.  Co.,  199  U.  S.  401,  410;  Twining  v.  New 
Jersey,  211  U.  S.  78,  101. 

The  act  of  Ck>ngress  requires  use  of  a  foreign-built  yacht 
during  the  taxable  period. 

Tax  statutes,  especially  when  attempting  to  impose 
special,  novel  and  extraordinary  taxes,  should  be  strictly 
construed,  and,  if  any  ambiguity  be  found  to  exist,  it 
must  be  resolved  in  favor  of  the  citizen.  Eidman  v.  Mar- 
tinezy  184  U.  S.  578,  583;  United  States  v.  Wigglesumth,  2 
Story,  369,  374;  Mutual  Benefit  Life  Ins.  Co.  v.  Herold, 
198  Fed.  Rep.  199,  201,  aflf'd  201  Fed.  Rep.  918;  Parkview 
Bldg.  Assn.  v.  Herald,  203  Fed.  Rep.  876,  880;  Mutual 
Trust  Co.  y.  MUler,  177  N.  Y.  51,  57. 

The  language  plainly  indicates  that  it  was  the  intention 
to  levy  a  tax  not  upon  foreign-built  yachts  as  property 
but  solely  upon  their  use.  The  Anjer  Head,  46  Fed.  Rep. 
664. 

The  distinction  between  an  excise  tax  on  the  use  of  a 
thing  and  a  direct  tax  upon  the  thing  itself  is,  of  course, 
fundamental  and  substantial.  But  it  would  vanish  into 
nothingness  if  ''use''  be  now  construed  to  mean  not  ac- 
tual use  at  all  but  mere  capacity  for  use. 

The  word  "use''  was  advisedly  employed  in  order  to 
avoid  creating  what  might  be  held  to  be  a  direct  tax  on  the 
property,  and  as  such  necessary  to  be  apportioned.  Pol- 
lock V.  Farmers'  L.  &  T.  Co.,  157  U.  S.  429;  158  U.  S.  601; 
McCoachv.MinehiU Railway Co.,228V.S.295,306.  The 
court  will  not,  therefore,  now  adopt  a  construction  of  the 
statute  which  would  create  grave  doubts  as  to  its  constitu- 
tionality, when  another  construction,  which  avoids  all 
constitutional  difficulties,  is  not  only  equally  consistent 
with  the  terms  of  the  act,  but  more  consonant  with  its 
plam  intent.  United  States  v.  Del  &  Hud.  Co.,  213  U.  S. 
366, 408;  The  Ahby  Dodge,  223  U.  S.  166, 175;  United  States 
V.  Nipissing  Mines  Co.,  206  Fed.  Rep.  431;  Abrast  Realty 
Co.  V.  Maxwell,  206  Fed.  Rep.  333. 
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The  tax  is  not  leviable  in  respect  of  foreign-built  yachts 
not  within  the  jurisdiction  of  the  United  States. 

Property  in  order  to  be  the  subject  of  taxation  must  be 
within  the  jurisdiction  of  the  power  assuming  to  tax. 
Bvck  V.  Beach,  206  U.  S.  392,  400.  If  the  yachts  m  ques- 
tion  had  no  permanent  situs  anywhere,  the  fact  that  their 
owners  were  domiciled  abroad  would  fix  their  situs  there. 
Southern  Pacific  Co.  v.  Kentucky,  222  U.  S.  63,  69;  Union 
Transit  Co.  v.  Kentucky,  199  U.  S.  194. 

The  power  to  tax  depends  upon  jurisdiction  of  the 
subject-matter  of  the  tax. 

Taxation  must  have  relation  to  some  subject-matter 
actually  within  the  jurisdiction  of  the  taxing  power,  other- 
wise it  violates  the  constitutional  guaranty  against  the 
taking  of  property  without  due  process  of  law.  Neither  a 
State  nor  the  Federal  Government  can  tax  the  property  of 
citizens  situated  in  foreign  countries,  or  the  use  of  such 
property  in  foreign  countries.  Railroad  Co.  v.  Jackson,  7 
Wall.  262,  267;  State  Taxon  Fareign-held Bonds,  15  Wall. 
300,  319;  Pullman  Co.  v.  Pennsylvania,  141  U.  S.  18,  22; 
LouisviUe  Ferry  Co.  v.  Kentucky,  188  U.  S.  385,  398;  Old 
Dominion  S.  S.  Co.  v.  Virginia,  198  U.  S.  299, 307;  Delaware 
&c.  R.  R.  V.  Pennsylvania,  IQS  U.  S.  341,  353;  Chi.,  B.  & 
Q.  Ry.  Co.  V.  Babcock,  204  U.  S.  585, 592;  Metropolitan  Life 
Ins.  Co.  V.  New  Orleans,  205  U.  S.  395, 399;Selliger  v.  Ken- 
tucky, 213  U.  S.  200, 203;  West.  Un.  Tel.  Co.  v.  Kansas,  216 
U.  S.  1,  38;  Southern  Padfi/i  Co.  v.  Kentucky,  222  U.  S.  63, 
73;  Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  362,  372, 
376, 377;  Detroit  &c.  Ry.  Co.  v.^^FuUer,  205  Fed.  Rep.  86, 90. 

There  is  no  law  of  the  United  States  which  authorizes 
the  Secretary  of  the  Treasury  to  extend  any  special  right 
or  privilege  to  foreign-built  yachts  owned  by  American 
citizens,  and  the  action  of  the  Treasmy  Department  can- 
not make  these  yachts  American  vessels  or  classify  them 
otherwise  than  Congress  has  done.  White's  Bank  v.  Smith, 
7  Wall.  646,  655,  656. 


Digitized  by 


Google 


BILLINGS  i;.  UNITED  STATES.  267 

232  U.  S.    Argument  for  Owners  of  Foragn*buiIt  Yachts. 

Conceding  that  Congress  has  power  to  tax  the  use  of 
foreign-built  yachts  owned  and  used  outside  of  the  United 
States  by  American  citizens  permanently  residing  abroad, 
it  has  not  expressed  the  intention  so  to  do.  Such  a  novel 
tax  burden  i^ould  be  expressed  in  plain  terms,  free  from 
doubt  or  ambiguity.  Eidman  v.  Mcartinez,  184  U.  S.  578, 
583;  Lynch  v.  Union  Trust  Co.,  164  Fed.  Rep.  161,  163. 

Section  37  fails  to  reveal  any  such  legi^tive  intent. 
190  Fed.  Rep.  368,  369. 

Section  37  should  not  be  construed  as  retrospective  so  as 
to  tax  the  use  of  foreign-built  yachts  during  the  year  1909. 

One  who  has  owned  property,  or  exercised  or  enjoyed  a 
right  or  privilege,  or  carried  on  a  vocation,  at  a  time  and 
under  circumstances  when  such  ownership  or  acts  were 
not  taxable,  ought  not  to  be  subjected  to  a  special,  novel 
and  extraordinary  tax  by  a  subsequent  statute  operating 
retrospectively  upon  his  past  ownership  or  acts.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.  V.  Gausy  200  N.  Y.  328,  330. 

A  tax  shoidd  not  be  levied  upon  past  ownership  so  as  to 
cover  a  period  when  the  property  was  not  subject  to  taxa- 
tion. Peopfev.  Trurf  Co.  o/Ammca,  205  N.Y.  74,77.  A 
statute  imposing  a  tax  upon  use  should  not  be  construed 
retrospectively  unless  the  language  imperatively  requires 
it.  U.  S.  Fidelity  Co.  v.  Siruthers,  209  U.  S.  306,  314; 
United  States  v.  Heth,  3  Cr.  399,  413;  Assur.  Soc'y  v.  Afifc- 
ler,  179  N.  Y.  227;  180  N.  Y.  526,  526;  Metz  v.  Hagerty,  51 
Oh.  St.  521.  See  also  United  States  v.  Burr,  159  U.  S.  78, 
82;  United  States  v.  Am.  Sttgar  Co.,  202  U.  S.  563,  577; 
HoUiday  v.  Atlanta,  96  Georgia,  377;  Young  v.  Hender- 
son, 76  N.  Car.  420;  2  Lewis'  Sutherland  Stat.  Const.  (2d 
ed.),  p.  640. 

If  it  be  held  that  it  must  be  presumed  that  Congress  in- 
tended that  the  obligation  to  pay  the  tax  should  begin  to 
accrue  from  the  date  when  the  act  took  effect,  this  annual 
tax  on  use  should  be  apportioned  according  to  the  period 
of  actual  use  diuing  the  year  ending  September  1,  1909, 
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while  the  tax  law  was  in  force  and  operation.  Mutual 
Trust  Co.  V.  MiXieT,  177  N.  Y.  61,  64,  56.  See  Uvcdn 
Tmst  Co.  V.  Glynn,  132  App.  Div.  646, 547,  aff'd  198  N.  Y. 
501,  and  distinguished  in  N.  Y.  C.  A  H.  R.  R.  R.  Co.  v. 
Gaus,  200  N.  Y.  328,  331. 

The  Government  is  not  entitled  to  recover  interest.  The 
biurden  of  a  tax  should  not  be  increased  by  the  addition  of 
interest  unless  such  a  purpose  of  the  legislature  has  been 
clearly  expressed.  Hartford  v.  HUU,  75  C!onnecticut,  599, 
600.  What  the  State  omitted  to  demand,  the  court  cannot 
require.    People  v.  Gold  &  StodoTel.  Co.,  9SN.Y.  67,  SO. 

The  act  itself  shows  that  Congress  did  not  intend  to 
exact  interest  as  a  penalty  for  delay  in  payment  of  the  tax. 

Courts  may  not  find  an  intention  to  impose  interest  as  a 
penalty  for  delay  in  payment  of  taxes  and  cannot  award 
interest  on  taxes  unless  there  be  some  express  statutory 
provision  to  that  effect.  Crdbtree  v.  Madden,  54  Fed.  Rep. 
426,  431;  People  v.  Gold  &  Slock  Tel.  Co.,  98  N.  Y.  67,  79; 
Rochester  v.  Bloes,  185  N.  Y.  42,  52;  Camden  v.  Allen,  26 
N.  J.  L.  398, 399;  Belvidere  v.  Warren^.  R.  Co.,  34  N.  J.  L. 
193,  199;  Road  Commiesianers  v.  Freeholders,  44  N.  J.  L. 
570,  671,  aff^d  45  N.  J.  L.  173;  Brennert  v.  Farrier,  47 
N.  J.  L.  75;  Shaw  v.  Peckett,  26  Vermont,  482, 486;  Hughes 
V.  KeUey,  69  Vermont,  443,  445;  Perry  v.  Washburn,  20 
California,  318,  350;  People  v.  C.  P.  R.  R.  Co.,  105  Cali- 
fornia, 576,  595;  aff'd  162  U.  S.  91 ;  Sargent  &  Co.  v.  Ttittfc, 
67  Connecticut,  162,  167;  Hartford  v.  Hills,  72  Connecti- 
cut, 599;  Cromwell  v.  Savage,  85  Connecticut,  376,  377; 
sua  v.Stringham,  55  Qr^^n,  89,  94;  State  v.  Mutual  Life 
Ins.  Co.,  175  Indiana,  59,  85;  State  v.  Southwestern  R.  R. 
Co.,  70  Georgia,  11,  32,  33;  Georgia  R.  R.  Co.  v.  Wright, 
124  Georgia,  596,  618;  125  Georgia,  589,  610,  reversed  on 
other  grounds  in  207  U.  S.  127;  McWiUiams  v.  Jacobs,  128 
Georgia,  375,  378;  Louisville  &  N.  R.  Co.  v.  Commonr 
wealth,  89  Kentucky,  531,  538;  lUinois  Cent.  R.  Co.  v. 
Adams,  29  So.  Rep.  996,  997(Miss.) ;  New  Whatcom  v.  Roe- 
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der,  22  Washington,  570,  675;  SixOe  v.  New  England  Fumir 
tare  Co.,  107  Minnesota,  52,  53;  Perry  County  v.  Raibroad 
Co.,  65  Alabama,  391, 401 ;  Edmonsonv.  Galveston,  53  Texas, 
157,  161;  West.  Un.  Tel.  Co.  v.  State,  55  Texas,  314,  319, 
reversed  on  other  grounds  in  105  U.  S.  460;  Cave  v.  Hous^ 
ton,  65  Texas,  619,  622;  Brooks  v.  State,  58  S.  W.  Rep. 
1032, 1035  (Tex.) ;  Roddand  v.  Vlmer,  87  Maine,  357,  361 ; 
Danforth  v.  WiUiams,  9  Massachusetts,  324;  Greer  y.  Rich- 
ards, 3  Arizona,  227,  235;  1  Cooley  on  Taxation,  3d  ed., 
pp.  19, 20;  27  Am.  &  Eng.  Encyc.  of  L.,  2d  ed.,  p.  777;  37 
Cyc.  1165. 

This  is  not  a  suit  for  the  recovery  of  taxes  in  an  action 
in  the  natiu-e  of  debt  as  Meredith  v.  United  States,  13  Pet. 
4t86;  United  Stales  v.Chamberlin,  219  JJ.  8.  250.  The  form 
of  procedure  cannot  change  their  character.  See  also 
Boston  V.  Turner,  201  Massachusetts,  190,  193;  Gautier  v. 
Ditmar,  204  N.  Y.  20,  27, 

In  nearly  all  of  the  tax  cases  cited  by  the  Government 
in  the  court  below,  the  question  of  interest  was  not  before 
the  court. 

Mr.  Assistant  Attorney  General  Adkins,  with  whom 
Mr.  Karl  W.  Kirchwey  was  on  the  brief,  for  the  United 
States,  in  this  and  other  cases  argued  simultaneously 
herewith: 

The  tax  was  due  September  1,  1909.  The  act  was  ap- 
proved August  5,  1909,  and  took  effect  from  its  passage. 
The  act,  as  so  construed,  is  not  retroactive.  Endlich,  Stat- 
utes, §  280;  Johnston  v.  United  States,  17  Ct.  CI.  157,  171 ; 
Locke  V.  New  Orleans,  4  Wall.  172;  People  v.  Spring  VaUey 
Co.,  92  N.  Y.  383,  390;  FreUsen  v.  Mahan,  21  La.  Ann.  79, 
103;  McClellan  v.  Railroad,  11  Lea  (Tenn.),  336.  See  also 
State  V.  Certain  Lands,  40  Arkansas,  344;  Litson  v.  Smith, 
68  Mo.  App.  397,  402;  FenneJl  v.  Pavhy,  112  Iowa,  94; 
Hudson  V.  Miller,  10  Kans.  App.  532;  Hardestyv.  Fleming, 
67  Texas,  395;  Broum  v.  Houston,  114  U.  S.  622, 


Digitized  by 


Google 


270  OCTOBER  TERM.   1913. 

Argument  for  the  United  States.  232  U.  S. 

The  contention  that  another  rule  of  construction  applies 
to  an  indirect  tax  like  the  present  cannot  prevail.  The 
tax  is  upon  the  present  use  of  the  property,  whether  that 
use  has  endured  for  a  year  or  for  a  day.  The  tax  is  called 
an  annual  one,  which  means  that  the  tax  is  to  be  collected 
once  a  year. 

Even  if  such  construction  does  give  the  statute  a  re- 
troactive effect,  Congress  intended  the  tax  to  be  paid 
September  1,  1909. 

Congress  has  the  power  to  lay  a  introspective  tax. 
Locke  V.  New  Orleans,  4  Wall.  172;  Stockddle  v.  Ins.  Com- 
panies, 20  Wall.  323,  331;  RaUroad  Co.  v.  Rose,  95  U.  S. 
78,  80;  Flint  v.  Stane-Tracy  Co.,  220  U.  S.  108;  Cooley, 
Taxation,  3d  ed.,  492,  494. 

Coiuts  will  construe  a  statute  retrospectively  when 
that  is  clearly  the  legislative  intent.  Stephens  v.  Cherokee 
Nation,  174  U.  S.  445;  Larnb  v.  Powder  River  Co.,  132 
Fed.  Rep.  434. 

The  Iimguage  of  the  act  shows  a  dear  intention  to  make 
it  immediately  effective.  Pauley  Mfg.  Co.  v.  Crawford 
County,  84  Fed.  Rep.  942.  ' 

Punctuation  is  to  be  given  little  weight  in  determining 
the  legislative  intent.  Hammock  v.  Loan  &  Trust  Co.,  105 
U.  S.  77,  84;  Stephens  v.  Cherokee  Nation,  174  U.  S.  445, 
480. 

A  construction  which  leads  to  absurd  and  unjust 
consequences  is  to  be  avoided  if  possible.  Pickett  v. 
United  States,  216  U.  S.  456,  461. 

The  tax  cannot  be  apportioned.  McCleUan  v.  RaiJr 
road,  11  Lea,  336. 

The  tax  is  upon  consumption  or  upon  the  privilege  of 
using,  and  is  not  avoided  by  failure  to  employ  the  yacht 
on  cruises. 

The  language  of  the  act  indicates  that  the  tax  is  to 
be  levied  upon  the  use  of  foreign-built  yachts. 

The  transaction  of  active  business  is  the  thing  taxed; 
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the  income  derived  therefrom  is  included  in  the  measure 
of  the  tax.  Were  it  otherwise  the  tax  would  probably 
run  counter  to  the  decision  of  this  court  in  PoUock  v. 
Farmers'  L.  A  T.  Co.,  157  U.  S.  429. 

A  privilege  tax  is  not  direct  simply  because  measured 
by  capacity  for  use.  Flini  v.  SUme-Tracy  Co.,  220  U.  S. 
107,  166;  United  States  v.  Singer,  15  Wall.  Ill;  Hylton  v. 
United  States,  3  Dall.  171. 

While  economically  the  incidence  of  the  present  tax 
is  upon  the  yacht  itself,  its  legal  incidence  is  upon  the 
privilege  of  using,  and  whether  this  be  called  a  tax  upon 
consumption,  potential  use,  or  capacity  for  use,  it  is  in- 
direct in  the  constitutional  sense.  KnowUon  v.  Moore,  178 
U.  S.  81,  83;  Missouri  &c.  Ry.  Co.  v.  United  States,  231 
U.  S.  112. 

The  reasonable  construction  of  the  act  shows  that  the 
tax  is  primarily  a  revenue  measure  and  secondarily  de- 
signed to  encourage  the  building  of  yachts  in  America, 
and  there  would  be  no  object  in  exempting  yachts  out  of 
commission. 

The  privilege  of  use,  as  shown  by  ownership  or  a  charter 
of  more  than  six  months,  is  the  only  test  of  liability  im- 
posed by  the  act. 

The  tax  applies  to  every  foreign-built  yacht  belonging 
to  a  citizen  of  the  United  States,  though  such  citizen  be 
domiciled  and  resident  abroad  and  the  yacht  has  acquired 
a  permanent  situs  abroad. 

The  statute  is  to  be  construed  sensibly  and  to  accom- 
plish the  legislative  intent.  Johnson  v.  Southern  Pacific 
Co.,  196  U.  S.  17. 

The  congressional  proceeding?,  however,  clearly  indi- 
cate that  Congress  understood  that  the  tax  would  apply 
to  the  specific  yachts  now  involved.  Cong.  Rec,  Part  V, 
61st  Cong.,  1st  sess.,  p.  4875.  See  Eidman  v.  Martinez, 
184  U.  S.  591. 

Every  citizen  of  the  United  States  comes  within  the 
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description.  United  States  v.  ChamberKn^  219  U.  S. 
263. 

In  other  income  statutes  there  were  reasons  for  naming 
non-resident  citizens.  See  act  of  August  5,  1861, 12  Stat. 
309;  act  of  June  30, 1864, 13  Stat.  281;  Tariff  Act  of  Oc- 
tober 3,  1913. 

The  United  States  merely  asks  that  the  language  used 
be  given  its  plain  meaning,  and  that  no  words  of  ex- 
ception be  read  into  the  statute  under  the  guise  of  con- 
struction. 

The  annual  tax  is  an  excise,  and  is  uniform  throughout 
the  United  States.  Geographical  uniformity  is  the  only 
liipitation  imposed  by  the  Constitution.  This  limitation 
being  observed,  the  tax  does  not  amount  to  deprivation 
of  property  without  due  process  of  law,  even  if  in  its 
operation  it  be  found  intrinsically  unequal.  And  the  pres- 
ent tax  would  be  valid,  even  were  the  equal  protection  of 
the  laws  clause  of  the  Fourteenth  Amendment  applicable. 

Admittedly,  the  tax  is  an  excise.  Hylton  v.  United 
States,  3  Dall  171;  KnawUon  v.  Moore,  178  U.  S.  41,  84; 
Pattm  V.  Brady,  184  U.  S.  608;  McCray  v.  United  States, 
196  U.  S.  27;  Flint  v.  SUme-Tracy  Co.,  220  U.  S.  107. 

The  present  tax  meets  this  requirement  of  geographical 
uniformity.  It  operates  upon  every  citizen  of  the  United 
States  owning  a  foreign-built  yacht,  wherever  such  citizen 
may  be  found. 

The  classification  of  the  statute  is  reasonable  within 
the  equal  protection  of  the  laws  clause  of  the  Fourteenth 
Amendment.  District  of  Columbia  v.  Brooke,  214  U.  S. 
138;  Second  Employers'  Liability  Cases,  223  U.  S.  1. 

As  to  the  scope  of  the  equal  protection  of  the  laws  clause, 
see  Citizens'  Telephone  Co.  v.  FvUer,  229  U.  S.  322;  Mvtual 
Loan  Co.  v.  MarteU,  222  U.  S.  225;  Metropolis  Theater  Co. 
v.  Chicago,  228  U.  S.  61,  69;  Chicago  Dock  Co.  v.  Fraley, 
228  U.  S.  680,  686. 

One  assailing  the  classification  must  carry  the  burden 
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of  showing  that  it  does  not  rest  on  any  reasonable  basis, 
but  is  essentially  arbitrary.  lAndalcy  v.  Natural  Carbonic 
Gas  Co.,  220  U.  S.  61,  78;  Barrett  v.  Indiana^  229  U.  S. 
26,30. 

A  tax  law  may  be  adopted  to  further  a  qiedfic  policy 
or  to  aooomplii^  a  certain  purpose.  Qv^(mg  Wing  v. 
KirkendaU,  223  U.  S.  59. 

The  claasification  involved  includes  all  citizens  who  own 
or  chart^  foreign*built  yachts.  Two  reasons  exist  for 
putting  them  in  a  class  apart  from  owners  of  domestic* 
built  vessels — one  a  question  of  revenue,  and  the  other  a 
matter  of  policy.  TraveUers^  Ins.  Co.  v.  Connecticut,  185 
U.  S.  364. 

As  a  matter  of  policy,  Congress  desired  to  develop  the 
shipbuilding  industry  of  the  United  States. 

A  classification  l^  which  the  producernseller  and  the 
purchaser-seller  are  distinguished  is  proper.  Am.  Sugar 
Co.  V.  Louisiana,  179  U.  S.  89;  St.  John  v.  New  York,  201 
U.  S.  633;  Adams  v.  MUwaukee,  228  U.  S.  572. 

The  principle  of  imposing  a  duty  because  of  the  foreign 
origin  of  goods  is  the  foundation  of  our  tariff  syst^n.  See 
§  5  of  the  Tariff  Act  of  1897,  30  Stat.  205;  §§  3385,  3386, 
Rev.  Stat. 

The  United  States  may  tax  the  use  of  yachts  owned  by 
its  citizens,  even  though  such  citizens  are  domiciled  abroad 
and  their  yachts  have  a  foreign  situs.  Union  Transit  Co. 
v.  Kentucky,  199  U.  S.  194;  Ayer  &  Lord  v.  Kentucky,  202 
U.  S.  409;  Southern  Pacific  Co.  v.  Kentucky.  222  U.  S.  63, 
do  not  apply. 

These  decisions  have  arisen  from  attempts  by  a  State  to 
tax  absent  property.  The.  United  States,  as  a  nation,  is 
not  bound  by  the  same  rule,  as  it  is  not  confined  by  its 
territorial  limitations  in  the  protection  of  its  citizens  and 
their  property.  Its  protection  extends  throughout  the 
world.  The  United  States  may  tax  its  citizens  residing 
abroad.  Acts  of  June  30,  1864,  §116,  13  Stat.  281; 
VOL.  ccxxxii— 18 
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March  2,  1867,  14  Stat.  477;  August  27,  1894,  28  Stat. 
553;  July  14,  1870,  16  Stat.  257.  See  United  States  v. 
Brie  Ry.  Co.,  106  U.  S.  330. 

Ships  are  in  a  class  by  themselves.  A  yacht  belon^ng 
to  a  citizen  of  the  United  States,  even  though  not  a  vessel 
of  the  United  States  in  the  sense  that  it  is  entitled  to 
registry  or  enrollment,  yet  flies  the  American  flag,  and  is 
the  object  of  peculiar  protection  by  the  United  States. 

These  yachts  fly  the  American  flag.  The  Conqueror, 
166  U.  S.  119. 

They  are  territory  of  the  United  States  to  which  our 
laws  extend.  Clark  &  Marshall  on  Crimes,  2d  ed.,  p.  737; 
2  Moore,  Int.  Law,  pp.  256,  266,  and  see  §  272,  Penal  Code, 
35  Stat.  1142. 

Treaties  have  been  made  with  foreign  nations  permitting 
the  punishment  by  this  country  of  certain  offenses  com- 
mitted*on  such  vessels  in  foreign  ports.  Wilienlvu^s  Case, 
120  U.  S.  1,  12. 

The  protection  thus  given  by  the  United  States  to  these 
yachts  is  as  great  as  if  they  were  entitled  to  registry  or  en- 
rollment; and  it  is  conceivable  that  such  a  case  may  arise 
with  respect  to  one  of  them  as  to  involve  the  United  States 
in  war  with  a  foreign  country. 

Additional  privileges  within  the  waters  of  the  United 
States  are  extended  to  these  yachts.  Sections  4225,  4226, 
Rev.  Stat.,  and  see  also  §  4190,  Rev.  Stat. 

The  owner  of  the  yacht  is  exempt  from  the  payment  of 
the  light  money-  The  Miranda,  47  Fed.  Rep.  815,  aff'd  51 
Fed.  Rep.  523;  and  see  The  Conqueror,  166  U.  S.  p.  U9;  The 
AUa,  136  Fed.  Rep.  513. 

The  right  to  tax  may  be  supported  by  analogy  to  the 
right  of  a  nation  to  punish  its  citizens  for  crimes  committed 
abroad.  Clark  &  Marshall,  Crimes,  p.  743;  Beale,  Crim. 
PL  &  Pr.,  p.  2;  2  Moore,  Int.  Law,  255. 

The  paragraph  of  §  37,  permitting  the  owner  of  any 
yacht  to  pay  a  duty  of  35  per  cent,  ad  valorem  in  lieu  of  the 
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annual  tax,  is  not  unconstitutional,  and  if  so  may  be  sep- 
arated from  other  legal  provisions  and  effect  be  given  to 
the  latter. 

Section  37  is  not  unconstitutional  because  it  originated 
in  an  amendm^t  first  proposed  in  the  Senate.  Flint  v. 
Stone-Tracy  Co.,  220  U.  S.  p.  143. 

A  foreign-built  yacht  is  liable  to  the  tax,  notwithstand- 
ing the  treaty  of  Jxily  3,  18IS,  with  Great  Britain. 

The  court  below  finds  as  a  fact  that  under  the  law  of 
Great  Britain  a  ship  is  not  a  British  vessel  imless  owned 
by  a  subject  or  corporation  of  that  country.  Where  the 
bill  of  sale  has  been  recorded  with  the  collector  of  customs 
of  a  United  States  port,  the  yacht  has  lost  her  character 
as  a  British  vessel  and  is  not  within  the  treaty. 

A  treaty  is  repealed  by  an  inconsistent  subsequent  act 
of  Congress. 

A  suit  in  personam  lies  to  recover  the  duty.  United 
States  V.  Chamberlin,  219  U.  S.  250,  258. 

The  United  States  is  entitled  to  interest  on  the  several 
taxes  from  the  time  they  became  due.  Rochester  v.  Bloss, 
6  L.  R.  A.  (N.  S.)  694. 

Although  a  State  does  not  see  fit  to  exert  its  extraordi- 
nary power  of  imposing  heavy  penalties,  it  is  none  the 
less  entitled  to  the  ordinary  interest  upon  the  tax  from  the 
time  it  falls  due  until  it  is  paid.  Young  v.  Oodbe,  15  Wall. 
562,  565;  People  v.  New  York,  5  Cowen,  334. 

Duties  on  imported  merchandise  constitute  personal 
debts  to  the  United  States  from  the  importers  and  an 
action  of  debt  will  lie  to  collect  them  with  interest.  United 
States  V.  Lyman,  1  Mason,  ^2;  Meredith  v.  United  States, 
13  Pet.  486;  Cheang-Kee  v.  United  States,  3  Wall.  320; 
United  States  v.  Dodge,  1  Deady,  124;  United  Slates  v. 
Cobb,  11  Fed.  Rep.  76;  United  States  v.  Mexican  Int.  Ry. 
Co.,  154  Fed.  Rep.  519. 

It  is  immaterial  that  the  tax  is  technically  a  debt.  The 
amount  is  definite,  and  time  of  payment  fixed  and  cer- 
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tain.  Railroad  Co.  v.  United  States,  101  U.  8.  560;  Ldichr 
field  V.  Webster  County,  101  U.  S.  773;  United  States  v. 
Erie  Ry.  Co.,  106  U.  S.  327. 

Mr*  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

It  ia  necessary  to  determine  whether  these  two  cases 
from  different  courts  are  not  virtually  one  and  to  be  con- 
sidered in  that  aspect. 

The  United  States  sued  for  the  amount  of  a  tax  with 
interest.  The  alleged  liability  under  the  statute  was 
challenged  and  if  it  existed  the  statute  was  alleged  to  be 
repugnant  to  the  Constitution  of  the  United  States  and 
right  to  interest  was  denied.  The  court  held  the  statute 
to  be  constitutional  and  judgment  was  awarded  for  the 
sum  claimed,  but  the  prayer  for  interest  was  rejected. 
Error  was  prosecuted  directly  from  this  court  by  the  de- 
fendant and'  from  the  Circuit  Court  of  Appeals  by  the 
United  States,  the  first  because  of  the  constitutional  ques- 
tions and  the  second  because  of  the  disallowance  of  in- 
terest. The  Circuit  Court  of  Appeals  certified  a  question 
concerning  the  right  to  recover  interest,  and  the  two  cases 
before  us  consist  of  the  direct  writ  of  error  on  the  one  hand 
and  the  certificate  on  the  other.  Both  writs  of  error  when 
taken  were  authorized.  Ohio  R.  R.  Comm.  v.  Worthington, 
226  U.  S.  101 ;  Maqfaddm  v.  United  Stales,  213  U.  S.  288. 
Our  jurisdiction,  however,  on  the  direct  writ  of  error  is 
not  confined  to  the  constitutional  questions,  but  embraces 
every  issue  in  the  case.  Williamson  v.  United  States,  207 
U.  S.  426.  The  Circuit  Court  of  Appeals,  however,  has 
no  power  to  ask  instructions  upon  an  issue  which  it  has 
no  right  to  decide  and  we  have  no  authority  to  instruct  on 
such  a  subject  or  to  refuse  to  decide  issues  which  are 
properly  before  us  for  judgment. 

Under  these  conditions,  we  think  the  better  practice  is, 
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as  r^sardfi  the  controversy  as  to  interest  which  was  taken 
to  the  Circuit  Court  of  Appeals  by  writ  of  error  and  in 
which  cases  the  certificates  now  befcre  us  were  drawn,  to 
treat  the  writ  of  error  from  the  Circuit  Court  of  Appeals  as 
in  substance  pending  here  on  a  cross-writ  by  the  United 
States,  and  as  without  further  orders  the  record  is  in  such 
a  condition  as  to  enable  us  to  decide  the  whole  case,  we 
proceed  to  do  so. 

Section  37  of  the  Tariff  Act  of  August  5,  1900,  c.  6,  36 
Stat.  11, 112,  provided  in  part  as  follows: 

''There  shall  be  levied  and  collected  annually  on  the 
first  day  of  S^tember  by  the  collector  of  customs  of  the 
district  nearest  the  residence  of  the  managing  owner,  upon 
the  use  of  every  foreign-built  yacht,  pleasure-boat  or  ves- 
sel, not  used  or  intended  to  be  used  for  trade,  now  or  here- 
after owned  or  chartered  for  more  than  six  months  by  any 
citi2en'  or  citizens  of  the  United  States,  a  sum  equivalent 
to  a  tonnage  tax  of  seven  dollars  per  gross  ton." 

The  second  paragraph  of  the  provision  which  we  need 
not  quote,  gives  the  right  to  the  owner  of  any  ''foreign- 
built  yacht,  pleasure-boat  or  vessel  above  described '^  to 
pay  a  duty  of  35  per  cent,  ad  valorem  and  thus  secure  an 
exemption  from  the  tax  provided  by  the  first  paragraph. 

The  act  went  into  effect  on  August  6, 1909,  and  the  col- 
lector of  the  port  of  New  York  thereafter  made  a  demand 
upon  C.  K.  G.  BiUings,  the  plaintiff  in  error,  for  the  pay- 
ment of  $7,644.00,  that  is,  of  the  sum  produced  by  cal- 
culating seven  dollars  per  ton  on  1,091.71  tons,  the  tonnage 
of  the  foreign-built  yacht  Vanadis,  owned  and  controlled 
by  him. 

Failing  to  pay,  in  January,  1911,  the  United  States  sued 
in  the  court  below  to  recover  the  tax.  The  defendant  was 
all^^ed  to  be  a  citizen  of  the  United  States  and  the  suit 
was  averred  to  have  been  brought  in  the  district  nearest 
his  residence.  The  ownership  and  use  by  him  of  the 
pleasure-yacht  Vaniadis,  an  English  foreign-built  vessel, 
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the  levy  based  upon  her  tonnage  according  to  the  statute 
of  the  amount  of  $7,644,  the  demand  for  payment,  the 
failure  to  pay  on  the  first  day  of  September,  1909,  under 
the  statute,  were  all  alleged,  and  recovery  of  the  tax  as 
well  as  of  interest  was  prayed.  The  answer  admitted 
citizenship  and  the  ownership  of  the  yacht  and  that  she 
was  a  foreign-built  pleasiu'e  craft,  but  set  up  three  distinct 
defenses,  the  first,  that  the  vessel  was  not  enrolled,  reg- 
isteredj  or  documented  as  a  vessel  of  the  United  States  and 
enjoyed  no  privileges  because  she  was  of  that  character. 
It  was  expressly  admitted  that  "during  the  year  preceding 
the  first  day  of  September,  1909 "  the  said  yacht  "has  been 
used  by  the  defendant  outside  of  the  waters  and  territorial 
limits  or  jurisdiction  of  the  United  States  from,  time  to 
time  and  at  various  times  .  .  .  and  was  not  used  for 
six  months  during  such  year  within  the  waters  and  ter- 
ritorial limits  or  jm-isdiction  of  the  United -States  or  else- 
where." 

The  second  defense  expressly  averred  that  the  tax  im- 
posed by  the  statute  was  intended  by  Congress  to  be  "an 
annual  tax,  that  it  should  be  prospective  and  operate  only 
upon  the  futiu'e  use  of  any  such  foreign-built  yacht, 
pleasure-boat  or  vessel,  and  that  said  annual  tax  did  not 
accrue  and  could  not  be  duly  levied  and  collected  prior 
to  the  first  day  of  September  in  the  year  1910." 

The  third  defense,  after  fully  averring  that  there  were 
within  the  United  States  many  pleasure  yachts  not  foreign- 
built  which  were  in  use  and  whose  use  was  identical  with 
that  of  a  foreign-built  yacht  like  the  one  which  the  defend- 
ant used,  charged  that  the  law  imposing  thebiu'den  sought 
to  be  enforced  was  void  because  repugnant  to  the  due 
process  clause  of  the  Fifth  Amendment.  The  case  was 
submitted  to  the  court  on  bill  and  answer  and  as  we  at 
the  outset  said,  there  was  a  judgment  holding  that  the 
sum  claimed  was  due  by  the  defendant  as  an  .excise  or 
duty  upon  the  use  of  his  yacht  and  that  the  act  imposing 
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the  tax  was  not  repugnant  to  the  Constitution^  but  that 
the  Government  was  not  entitled  to  recover  interest. 

To  avoid  if  it  may  be  the  necessity  of  determining  the 
constitutional  question^  w^ahall  first  decide  what,  if  any, 
burden  the  statute  imposes,  and  then  if  necessary  consider 
its  asserted  repugnancy  to  the  Constitution.  In  view  of 
the  requirement  that  direct  taxes  be  apportioned  and 
assuming  as  we  do  assmne,  that  the  act  before  us  was 
adopted  by  Congress  in  the  light  of  the  ruling  in  PoUock 
V.  Farmers  Loan  &  Trust  Company,  157  U.  S.  429,  158 
U.  S.  601,  it  is  certain  that  the  tax  levied  by  the  provision 
was  intended  to  be  an  excise  tax  upon  'Hhe  use  of  every 
foreign-built  yacht,  pleasure-boat  or  vessel  .  .  .  now 
or  hereafter  owned  or  chartered  for  more  than  six  months 
by  any  citizen  or  citizens  of  the  United  States."  This  is 
not  seriously,  if  at  all,  disputed  in  argument,  the  contro* 
versy  ttuning  first  upon  the  period  when  the  tax  provided 
for  is  to  take  effect  and  the  nature  and  character  of  the 
use  which  is  taxed.  These  subjects  are  so  interwoven 
that  we  consider  and  dispose  of  them  together. 

Was  the  tax  due  on  the  first  day  of  September,  1909, 
or  was  it  only  due  on  the  same  day  in  September,  1910? 
In  view  of  the  positive  direction  that  the  tax  shall  be 
levied  and  collected  on  the  first  day  of  September,  we 
can  see  no  escape  from  the  conclusion  that  the  court 
below  was  right  in  holding  that  it  became  due  on  the 
first  day  of  September  after  the  passage  of  the  act.  The 
word  "annually"  upon  which  so  much  reliance  to  the 
contrary  is  placed,  is  manifestly  used  not  for  the  purpose 
of  postponing  the  time  of  payment,  but  rather  as  provision 
for  continuity;  that  is,  the  word  but  shows  the  purpose 
of  fixing  the  annual  duty  of  levying  and  collecting  the 
tax  on  the  designated  day.  This  becomes  quite  apparent 
when  it  is  observed  that  if  the  word  "annually"  be  re- 
moved, there  would  be  room  for  the  implication  that  the 
tax  was  to  be  but  sporadic  and  would  therefore  cease  to 
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be  collectible  after  one  payment.  And  it  is  equally  cleai 
that  the  six  months  clause  is  concerned  not  with  the  period 
when  the  tax  imposed  shall  be  levied  and  collected,  but 
addresses  itself  to  the  subjectr-xpatter  upon  which  the  tax 
is  placed;  in  other  words,  it  qualifies  the  word  ''charter" 
and  therefore  only  indicates  when  the  use  of  a  chartered 
vessel  shall  become  subject  to  the  duty  imposed.  The 
tax  being  leviable  and  collectible,  on  the  first  of  September 
in  each  year  after  the  passage  of  the  act,  upon  what  was 
it  assessed?  is  the  question.  It  seems  difficult  to  answer 
it  in  clearer  terms  than  does  the  text  of  the  act  when  it 
provides  that  it  shall  be  upon  the  use  of  the  yachts  with 
which  the  provision  is  concerned.  But  it  is  said  to  respond 
in  the  language  of  the  act  leaves  the  question  virtually 
unanswered,  since  the  extent  of  the  use  and  its  essential 
period  are  left  wholly  imdetermined.  But  this  is  a  mis- 
conception based  upon  a  disregard  of  the  fact  that  the 
word  ''use"  in  the  text  is  imqualified,  from  which  it 
results  that  the  recurrence  of  the  tax  is  annual  and  de- 
pends upon  two  elements,  ownership  or  charts  rights, 
as  specified  in  the  act,  and  use  for  any  time  during  the 
year.  It  is  to  be  observed  that  the  provision  deals  with 
ownership  and  distinguishes  between  ownership  and  use, 
since  it  bases  the  tax  not  upon  the  former  but  upon  the 
latter.  From  this  it  follows  that  it  is  not  ownership  but 
the  election  diu*ing  the  taxing  period  of  the  owner  to  take 
advantage  of  one  of  the  elements  which  are  involved  in 
ownership,  the  right  to  use  which  is  the  subject  upon 
which  the  statute  places  the  excise  duty.  In  this  view  the 
fact  of  use,  not  its  extent  or  its  frequency,  becomes  the 
test,  as  distinguished  from  mere  ownership,  for  that  in 
the  statutory  sense  could  exist  without  use  having  taken 
place.  The  words  of  the  statute  under  this  construction 
were  used  in  an  every-day  sense  and  not  in  a  technical 
one:  in  other  words  but  convey  the  distinction  without 
refereuce  to  nice  analy^  of  the  nature  of  things  which  is 
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commonly  conceived  to  exist  between  ownership  and  use. 
Let  it  be  conceded  that  the  ownership  of  property  includes 
the  right  to  use,  plainly  we  think,  as  use  and  ownership 
are  distinguished  one  from  the  other  in  the  provision,  the 
word  ''use"  as  there  employed  means  more  than  the 
mere  privilege  of  using  which  the  owner  enjoys,  and  re- 
lates to  its  primary  signification,  as  defined  by  Webster; 
"The  act  of  employing  anything  or  of  applying  it  to  one's 
service;  the  state  of  being  so  employed  or  applied."  If 
the  use  which  arises  from  the  fact  of  ownership  without 
more  was  what  the  statute  proposed,  then  it  is  inconceiv- 
able why  the  difference  between  use  and  ownership  was 
marked  in  the  provision  and  made  the  basis  of  the  tax 
which  it  imposed.  While  this  construction  in  this  case 
leads  to  the  same  conclusion  as  does  that  which  the  court 
below  affixed  to  the  statute,  that  is,  that  it  taxed  the 
privilege  of  use,  or,  in  other  words  the  potentiality  of 
using  involved  in  ownership,  inherently  there  is  this 
fundamental  difference  between  the  interpretation  we 
give  and  that  which  the  lower  court  adopted,  since  the 
privilege  of  use  is  purely  passive  (or  subjective),  a  right 
which  necessarily  pertains  to  ownership  and  must  exist 
where  there  is  ownership,  as  one  may  not  obtain  ownership 
without  acquiring  the  privileges  of  use  which  ownership 
gives.  The  other,  on  the  contrary,  that  is,  use  in  the 
statutory  sense,  although  it  arises  from  ownership,  is 
active  (objective),  that  is,  it  is  the  outward  and  distinct 
exercise  of  a  right  which  ownership  confers  but  which 
would  not  necessarily  be  exerted  by  the  mere  fact  of  owner- 
ship. The  contention  that  inequality  must  be  the  result 
from  making  the  tax  depend  upon  mere  use  without 
reference  to  the  extent  of  its  duration,  addresses  itself 
not  to  the  question  of  power,  and  is  therefore  beyond  the 
scope  of  judicial  cognizance.  But  it  is  to  be  observed  that 
it  may  well  have  been  that  the  character  of  the  property 
with  which  the  statute  deals  and  the  mere  element  of 
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caprice  as  to  its  use  and  the  uncertainties  of  the  subject 
led  to  the  fact  of  making  the  lise  alone  the  criterion  as  the 
wiser  and  juster  method  of  operating  equally  upon  all. 
Again  let  it  be  conceded  that  the  causing  the  tax  for  the 
annual  period  to  become  due  in  September,  1909,  is  to 
give  it  in  some  respects  a  retroactive  effect,  such  con- 
cession does  not  cause  the  act  to  be  beyond  the  power 
of  Congress  under  the  Constitution  to  adopt.  Flint  v. 
Stone^Tracy  Company,  220  U.  S.  107  and  authorities  there 
cited.  While  the  rule  is  that  statutes  should  be  so  con- 
strued as  to  prevent  them  from  operating  retroactively, 
that  principle  is  one  of  construction  and  not  of  reconstruc- 
tion and  therefore  does  not  authorize  a  judicial  reenact- 
ment  by  interpretation  of  a  statute  to  save  it  from  pro- 
ducing a  retroactive  effect. 

As  under,  the  meaning  which  we  thus  give  the  statute 
the  admitted  use  of  the  vessel  was  within  its  provision  and 
therefore  the  amoimt  due  for  excise  was  rightfully  imposed 
and  under  our  interpretation  was  due  when  demanded,  we 
must  consider  whether  the  asserted  repugnancy  of  the 
statute  to  the  Constitution  is  well  founded. 

It  has  been  conclusively  determined  that  the  require- 
ment of  uniformity  which  the  Constitution  imposes  upon 
Congress  in  the  levy  of  excise  taxes  is  not  an  intrinsic 
uniformity,  but  merely  a  geographical  one.  Flint  v. 
Stone-Tracy  Company,  2^  U.  S.  107;  McCray  v.  United 
States,  195  U.*  S.  27;  KnowUon  v.  Moore,  178  U.  S.  41.  It 
is  also  settled  beyond  dispute  that  the  Constitution  is  not 
self-destructive.  In  other  words,  that  the  powers  which  it 
confers  on  the  one  hand  it  does  not  immediately  take 
away  on  the  other;  that  is  to  say,  that  the  authority  to 
tax  which  is  given  in  express  terms  is  not  limited  or 
restricted  by  tiie  subsequent  provisions  of  the  Constitu- 
tion or  the  anaendments  thereto,  especially  by  the  due 
process  clause  of  the  Fifth  Amendment.  McCray  v. 
United  States,  196  U.  S.  27  and  authorities  there  cited. 
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Nor  is  there  anything  in  Carroll  v.  Greenwich  Insurance 
Company y  199  U.  S.  401,  or  Twining  v.  New  Jersey, -211 
U.  S.  78,  which  in  the  remotest  degree  nullifies  or  restricts 
the  principle  thus  stated.  Indeed  it  is  apparent,  if  the 
suggestion  as  to  the  meaning  of  those  cases  were  assented 
to,  it  would  result  in  rendering  the  Constitution  uncon- 
stitutional. This  certainly  was  the  view  entertained  by 
the  pleader  when  the  answer  in  the  case  was  prepared, 
since  the  sole  attack  on  the  constitutionality  of  the  statute 
was  based  upon  the  assertion  that  it  was  repugnant  to  the 
due  process  clause  of  the  Fifth  Amendment.  And  such 
also  is  the  line  of  the  argument  at  bar  where  the  funda- 
mental rights  secured  by  the  Fifth  Amendment  are 
constantly  referred  to  as  the  basis  upon  which  the  un- 
constitutionality of  the  statute  is  urged.  Is  there  foundar 
tion  for  this  claim  undex  the  Fifth  Amendment?  is  then 
the  issue,  and  that  of  cdtirse  requires  a  statement  of  the 
grievances  which  it  is  asserted  result  from  upholding  the 
tax.  They  all  come  to  this,  that  to  impose  a  burden  in  the 
shape  of  a  tax  upon  the  use  of  a  foreign-built  yacht  when  a 
like  tax  is  not  imposed  on  the  use  of  a  domestic  yacht  under 
similar  circim[istances  is  so  beyond  the  power  of  classifica- 
tion, so  abhorrent  to  the  sense  of  justice,  and  so  repugnant 
to  the  conceptions  of  free  government  as  to  be  void  even 
in  the  absence  of  express  constitutional  limitation.  We  do 
not  stop  to  point  out  the  obvious  unsoundness  of  the 
contentions,  nor  indeed  to  direct  attention  to  the  self- 
evident  demonstration  of  their  want  of  merit  even  from 
the  point  of  view  of  the  power  to  classify,  since  the  differ- 
ence between  things  domestic  and  things  foreign  and 
liieir  use  are  apparent  on  the  face  of  things  and  are  ex- 
pressly manifested  by  the  text  of  the  Constitution.  We 
say  we  do  not  stop  to  do  these  things  because  in  any  event 
we  are  of  opinion  the  conclusion  cannot  be  escaped  that 
tilie  propositions,  each  and  all  of  them,  whatever  may  be 
their  form  of  expression,  are  in  substance  and  effect  but  an 
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assertion  that  the  tax  which  the  statute  imposes  is  void 
because  of  a  want  of  intrinsic  uniformity^  and  therefore 
all  the  contentions  are  adversely  disposed  of  by  the  pre^ 
vious  decisions  of  this  court  on  that  subject.  That  which 
is  settled  beyond  dispute  may  not  be  disregarded  and  be 
brought  into  the  realm  of  that' which  is  controvertible  and 
questionable  by  the  mere  garb  in  which  propositions  are 
clothed. 

Was  the  Government  entitled  to  interest?  is  then  the 
remaining  question  which  we  must  decide  in  view  of  the 
purpose  which  we  at  tilie  outset  expressed  of  treating  the 
United  States  as  here  present  and  urging  its  ri^t  to  Inter- 
est on  a  cross-writ  of  error.  The  cyclopedias  and  text- 
books state  the  doctrine  to  be  that  in  the  absence  of  a 
statute  expressly  so  directing;  taxes  bear  no  interest.  The 
principle  is  thus  announced  in  37  Cyc.^  p.  1165:  "Delin- 
quent taxes  do  not  bear  interest  unless  it  is  expressly  so 
provided  by  statute.  But  it  is  eompetait  for  the  legisla- 
ture to  prescribe  the  payment  of  interest  as  a  penalty  for 
delay  in  the  payment  of  taxes  and  to  r^iflate  its  rate. 
This,  however^  can  be  effected  only  by  an  act  plainly 
manifesting  the  li^;islative  intention  as  to  the  right  to 
recover  interest,  its  amount,  and  the  date  from  which  it 
shall  begin,  the  latter  being  ordinarily  the  time  when  the 
assessment  is  complete  and  the  taxes  become  payable." 
Cooley  on  Taxation,  p.  17;  Sedgwick  on  Damages  (9th 
ed.),  §332;  Sutherland  (3d  ed.),  §337;  Black  on  Tax 
Titles  (2d  ed.),  §  236,  and. see  note  in  6  L.  R.  A.  (N.  S.), 
p.  694.  And  the  statement  of  the  text  is  borne  out  by 
the  decided  cases  in  nearly  all  of  the  state  courts  of  last 
resort.  On  the  other  hand,  the  Government  relies  uptti 
four  cases  in  this  court  where  interest  was  allowed  as  a 
matter  of  course  on  taxes  due  the  United  States.  Cheang- 
Kee  V.  United  States,  3  Wall.  3!^;  RaOroad  Co.  v.  United 
States,  101  U.  S.  543;  UtdifiM  v.  C(nmly  of  Webster, 
101  U.  S.  773;  United  States  v.  Erie  Rathoay  Company,  106 
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U.  S.  327.  We  say  as  a  matter  of  course  because  in  the 
cases  referred  to^  the  subject  was  not  discussed  and  the 
liability  for  interest  was  practically  admitted.  The 
Government  also  relies  on  a  careful  and  clear  opinion  by 
Maxey,  Judge^  in  the  Circuit  Court  for  the  Western 
District  of  Texas,  holding  that  interest  was  due  to  the 
United  States  on  customs  duties.  United  States  v.  Mexican 
&c.  R.  Co.y  154  Fed.  Rep.  519.  Whether  the  practice 
applied  in  the  previous  decisions  of  this  court  should  be 
now  followed  or  the  theory  established  by  the  state  cases 
adopted  and  made  the  rule  as  to  taxes  due  the  United 
States,  is  therefore  the  question.  Its  solution  must  depend 
not  upon  the  mere  authority  of  the  state  cases,  but  upon 
the  conclusiveness  of  the  principles  upon  which  such 
cases  rest  and  their  concurrence  with  the  principles  by 
which  interest  is  allowed  in  the  courts  of  the  United 
States,  considerations  which  require  us  to  determine  the 
nature  of  the  duty  which  arises  from  the  liability  for  a  tax 
imposed  by  the  United  States,  not  only  inherently  but  as 
weU  from  the  practice  which  has  obtained  in  the  past  in 
the  enforcement  of  the  law  of  the  United  States  and  the 
implication  of  legislative  sanction,  if  any,  to  such  practice 
wMch  may  have  arisen.  It  would  serve  no  purpose  to 
refer  to  the  abhorrence  which  obtained  in  early  times 
concerning  the  payment  of  interest  and  the  evolution  by 
which  the  legitimate  character  of  interest  was  gradually 
understood  and  it  came  to  be  recognized  that  its  pay- 
ment was,  as  a  general  principle,  but  the  compensation 
due  for  the  use  of  money  or  that  its  allowance  was  merely 
for  damages  caused  by  delay  in  discharging  a  duty  and 
therefore  in  default  on  a  contract  to  pay  money  even 
without  express  legislation  so  directing,  interest  would 
be  allowed.  The  subject  was  explained  in  National  Bank 
V.  Mechanics  National  Bank,  94  U.  S.  437  and  was  re- 
viewed in  Reid  v.  Rensselaer  Glass  Factory,  3  Cow.  393, 
6  Cow.  587.    To  avoid  prolixity  we  do  not  review  the 
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state  cases  as  to  ncm-liability  for  interest  on  default  for 
taxes  but  content  ourselves  with  stating  that  we  think  it  is 
apparent*  that  the  conclusion  which  they  sustain,  leaving 
aside  minor  di£ferences  rests  upon  two  fundamental  propo- 
sitions: First  the  necessity  for  an  express  statute  providing 
for  interest  except  in  cases  of  contract,  and  second,  that 
even  where  there  is  a  statute  providing  for  interest  on  all 
debts,  such  statute  is  not  applicable  to  taxes  because  they 
are  not  debts  and  therefore  niust  be  enforced  alone  by 
virtue  of  express  legislative  penalties,  except  where  a 
provision  exists  giving  eo  nomine  interest  on  taxes.  But 
both  of  these  propositions  are  in  conflict  with  the  settled 
doctrine  established  by  the  decision  of  this  court.  Thus, 
as  to  the  necessity  for  a  statute  it  was  long  ago  here 
decided  in  view  of  the  true  conception  of  interest,  that  a 
statute  was  not  necessary  to  compel  its  payment  where 
in  accordance  with  the  principles  of' equity  and  justice  in 
the  enforcement  of  an  obligation,  interest  should  be  al- 
lowed. Yourm  V.  Godbe,  15  WaU.  662,  665 : 
.  "It  is  said  there  is  no  law  in  the  Territory  of  Utah  pre- 
scribing a  rate  of  interest  in  transactions  like  the  one  in 
controversy  in  this  suit,  and  that,  therefore,  no  interest 
can  be  recovered.  But  this  result  does  not  follow.  If 
there  is  no  statute  on  the  subject,  interest  will  be  allowed 
by  way  of  damages  for  unreasonably  withholding  payment 
of  an  overdue  account.  Th^  rate  must  be  reasonable,  and 
conform  to  the  custom  which  obtains  in  the  community  in 
dealings  of  this  character.^' 

And  the  decisions  of  this  court  have  often  since  exempli- 
fied the  principle  by  considering  the  question  of  the  re- 
sponsibility for  interest  from  the  point  of  view  of  reason 
and  justice  even  though  no  express  statute  existed  for 
compelling  this  payment.  So  also  as  to  the  nature  and 
character  of  the  obligation  to  pay  taxes.  As  long  ago  as 
Meredith  v.  United  States^  13  Peters,  486,  it  was  decided, 
the  court  speaking  by  Mr.  Justice  Story  (p.  493) : 
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''It  appears  to  us  clear  upon  principle,  as  well  as  upon 
the  obvious  import  of  the  provisions  of  the  various  acts  of 
Congress  on  this  subject^  that  the  duties  due  upon  all 
goods  imported  constitute  a  personal  debt  due  to  the 
United  States  from  the  importer.    .    .    ." 

Again  in  United  States  v.  Charnberlin,  219  U.  S.  250,  the 
nature  and  character  of  an  obligation  to  pay  a  stamp  duty 
was  considered,  and  the  right  to  collect  it  by  action  of 
debt  was  passed  upon  and  it  was  held  that  the  obligation 
to  pay  was  a  debt  and  that  it  could  be  enforced  by  suit 
in  the  absence  of  an  exclusive  remedy  created  by  the 
statute  by  which  the  obUgation  was  imposed.  In  the 
coiurse  of  the  opinion,  various  decisions  of  this  court 
recognizing  the  right  of  the  United  States  to  enforce  inter^ 
nal  revenue  duties  by  suit  were  referred  to  and  the  statute 
to  the  same  end  was  cited  and  its  application  to  the  case 
in  hand  was  pointed  out  upon  grounds  which  in  reason 
may  well  be  said  to  cause  the  statute  to  be  applicable 
to  thf  case  here  before  us.  In  addition,  in  repeated  ad- 
judications in  this  coiu-t  it  has  been  settled  that  in  a  suit 
to  recover  taxes  which  have  been  illegally  assessed  interest 
would  be  allowed  against  the  official  although  the  real 
responsibility  was  on  the  Government.  The  concluded 
doctrine  on  this  subject  was  thus  stated  in  a  recent  case 
after  referring  to  the  exemption  of  the  United  States  from 
liability  for  interest  (NatUmal  Volunteer  Heme  v.  Parrish, 
229  U.S.  494,  496): 

'^On  the  contrary,  i&  suits  against  collectors  to  recover 
moneys  illegally  exacted  as  taxes  and  paid  under  protest 
the  settled  rule  is,  that  interest  is  recoverable  without 
any  stMute  to  that  effect,  and  this  although  the  judgment 
is  not  to  be  paid  by  the  collector  but  directly  from  the 
Treasmy.  Erakine  v.  Van  Aradale,  15  Wall.  75;  Redfield 
v.Bartefe,  139U.S.  694." 

The  conflict  between  the  systems  is  pronounced  and 
fimdamental.    In  the  one,  the  state  rule,  except  as  to 
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contract;  no  interest  without  statute;  in  the  United  States 
rule,  interest  in  all  cases  where  equitably  due  unless  for* 
bidden  by  statute.  In  one  no  suit  for  taxes  as  a  debt 
without  express  statutory  authority,  in  the  other  the 
right  to  sue  for  taxes  as  for  a  debt  in  every  case  where  not 
prohibited  by  statute. 

From  this  re\iew  it  results  that  the  doctrine  as  to  non- 
liability to  pay  interest  for  taxes  which  have  become  due 
which  prevails  in  the  state  courts  is  absolutely  in  conflict 
with  the  doctrine  applied  to  the  same  subject  in  this  court 
and  cannot  now  be  made  the  rule  without  repudiating 
settled  principles  which  have  been  here  applied  for  many 
years  in  various  aspects  and  without  in  effect  disregarding 
the  sanction  either  expressly  or  impliedly  given  by  Con- 
gress to  such  rules.  From  this  it  follows  that  although 
in  the  cases  in  this  court  to  which  we  at  the  outset  made 
reference  which  enforced  the  liability  for  interest  and 
which  are  here  controlling  if  they  be  not  now  overruled, 
there  was  no  controversy  as  to  the  liability  for  interest, 
this  was  presunutbly  because  the  matter  was  deemed  not 
disputable  as  the  direct  result  of  the  then  settled  doctrine 
that  interest  could  be  recovered  by  the  United  States 
on  a  default  in  payment  of  import  duties.  Under  this 
condition  we  can  see  no  ground  for  departing  from  ibe 
rule  which  the  cases  enforced,  and  we  are  therefore  con- 
strained to  the  conclusion  that  the  court  below  was  wrong 
in  rejecting  the  prayer  of  the  Grovemment  for  interest 
and  its  action  in  that  respect  must  be  reversed  while 
in  others  it  must  be  affirmed. 

Modified  and  affirmed. 
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UNITED  STATES  v.  BILLINGS. 

CmniFICATB  FROM  THE  CIRCtTIT  COURT  OF  APPEALS  FOR 
THE  SECOND  CIRCUIT. 

BILLINGS  V.  UNITED  STATES. 

ERROR  TO  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

Nofl.  626  and  67.    Argued  January  is,  7, 1914.— Decided  February  24, 1914. 

Decided  on  auth<mty  of  Billings  v.  United  States,  ante»  p.  261. 
190  Fed.  Rep.  359,  modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Assistant  Attorney  Oeneral  AdkinSj  with  whom  Mr. 
Karl  W.  Kirchwey  was  on  the  brief,  for  the  United  States.^ 

Mr.  WiUiam  D.  Quthrie  for  the  yacht  owner  in  this  and 
other  cases  argued  simultaneously  herewith.' 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

These  two  cases  are  controlled  by  the  two  cases  between 
the  same  parties  just  decided.  In  the  case  which  is  here 
on  error,  the  suit  was  brought  by  the  United  States  \o 
recover  the  amount  of  the  tax  which  became  due  upon 
the  yacht  Vanadis,  on  the  first  day  of  September,  1910, 
under  the  act  of  August  5, 1909,  which  was  imder  consider- 
ation in  the  previous  cases.  The  complaint,  leaving  aside 
some  additional  averments  which  it  is  imnecessary  to 
refer  to,  was  the  same  as  the  one  in  the  cases  already 
passed  upon,  and  this  is  true  also  of  the  answer.   The  case 

'  See  argument,  p.  269,  anJte. 
*  See  argmnent,  p.  263,  ofnU. 
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by  stipulation  was  submitted  to  the  court  without  a  jury 
and  the  steps  essential  to  save  all  the  questions  in  the  case 
were  properly  taken.  The  use  of  the  vessel  during  the 
taxing  period  was  shown.  There  was  a  judgment  in  favor 
of  the  United  States  for  the  amoimt  of  the  tax,  but  against 
it  for  interest  and  error  was  p]:osecuted  from  the  Circuit 
Court  of  Appeals  to  review  that  subject  and  such  case 
is  here  on  certificate.  Taking  jurisdiction  of  both  cases 
and  treating  them  as  one,  as  was  done  in  the  previous 
cases,  and  applying  the  conclusions  in  those  cases  expressed, 
to  this,  it  results  that  the  judgment  below  must  be  modi- 
fied, so  far  as  the  interest  is  concerned,  by  allowiilg  the 
claim  of  the  United  States  in  that  respect,  and  in  other 
respects  it  must  be  affirmed. 

And  it  is  80  cfrdered. 


PIERCE  V.  UNITED  STATES. 

BSBBOR  TO  THB  CIRCUIT  COURT  OP  THE  UNrTED  STATES  FOR 
THE  SOT7THERN  DISTRICT  OF  NEW  YORK. 

UNITED  STATES  v.  PIERCE. 

CERTIFICATE   FROM  THE   ClfeCUIT  COURT  OF  APPEALS  FOR 
THE   SECOND   CIRCUIT. 

Nob.  64  and  623.    Argued  January  6, 7, 1914.— Decided  Febniaiy  H  ^^i^- 

BiUinga  v.  United  States,  ante,  p.  261,  followed  and  distinguiahed,  to  the 
effect  that  the  owner  of  a  foreign-bmlt  yacht  is  not  liable  for  the 
tax  imposed  by  S  37  of  the  Tariff  Act  of  1909,  if  the  yacht  was  not 
actually  used  i^t  all  during  the  preceding  year. 

190  Fed.  Rep.  359,  reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  WiUiam  D.  Guthrie,  ioi  the  yacht  owner  in  this  and 
other  cases  argued  simultaneously  herewith.^ 

^8ee  argument,  p.  263,  ante. 
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Mr,  Assistant  Attorney  Oenerdl  Adkins,  with  whom  Mr. 
Karl  W.  Kirchwey  was  on  the  brief ,  for  the  United  States.^ 

Mr«  Chief  Justice  Whitb  delivered  the  opinion  of  the 
court. 

These  two  cases  involve  the  liability  of  the  plaintiff  in 
error  in  No.  64  for  a  tax  on  the  foreign-built  yacht  Yacona, 
which  became  due  on  the  first  of  September,  1909.  The 
complaint  in  every  substantial  particular  was  identical 
with  that  filed  in  the  BiUings  Case  this  day  decided,  and 
this  is  true  also  of  the  defensei^  set  up  in  the  answer  except 
that  the  answer  in  this  case  contained  this  distinct  aver- 
ment which  was  not  in  the  BiUings  Case:  ''That  the  said 
yacht  Yacona  was  not  in  use  by  the  defendant  or  by  any 
other  person  at  any  time  during  the  year  next  preceding 
the  first  day  of  September,  1909,  but  was  out  of  commis- 
sion and  laid  up  unused  at  Brooklyn  in  the  State  of  New 
York,  throughout  the  whole  of  such  year."  The  case 
was  submitted  on  bill  siad  answer  and  the  liability  for 
the  tax  which  was  upheld  by  the  court  below  was  rested 
upon  the  construction  as  to  potential  use  that  is  a  tax  on 
the  privilege  of  using  which  we  decided  in  the  BiUings 
Case  to  be  unsound.  In  this  case,  as  in  that,  the  certificate 
is  concerned  with  a  writ  of  error  prosecuted  by  the  United 
States  to  the  Circuit  Court  of  Appeals  because  of  the 
rejection  of  a  prayi^  for  interest.  Treating  both  the  cases 
in  this  instance  as  one,  as  we  did  in  the  previous  cases, 
and  applying  to  this  the  construction  which  we  have 
given  the  statute  in  those  cases,  it  follows  that  the  judg- 
ment below  was  wrong  and  must  be  reversed,  With  direc- 
tion to  dismiss  the  complaint. 

And  it  is  so  ordered. 

^  See  argument,  p.  260,  ants. 
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PIERCE  V.  UNITED  STATES  (NO.  2). 

ERROR   TO    THE    CIRCUIT   COURT   OF   TffB   XTNITED    STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

tJNITED  STATES  v.  PIERCE. 

CERTIFICATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR 
THE   SECOND   CIRCXHT. 

Noe.  65,  624.    Argued  January  6,  7,  1914.^Deeided  February  24, 1914. 

Decided  on  authority  of  Pierce  v.  UnUed  Stales,  ante,  p.  290. 
190  Fed.  Rep.  359,  reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  WiUiafn  D.  GtUhrie  for  the  yacht  owner  in  this  and 
other  cases  argued  simultaneously  herewith.^ 

Mr.  Assistant  Attorney  General  Adkins,  with  whom  Mr, 
Karl  W.  Kirchwey  was  on  the  brief,  for  the  United  States.* 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

These  cases  concern  the  ri^t  to  recover  a  tax  on  the 
yacht  Yacona,  becoming  due  on  the  first  of  September, 
1910.  The  complamt  filed  by  the  United  States  m  No.  65 
was  in  substance  like  that  filed  in  the  previous  cases  and 
the  answer  in  effect  set  up  the  same  defenses,  especially 
the  defense  relating  to  the  non-use  of  the  yacht.  The  case, 
by  stipulation,  was  submitted  to  the  court  without  a  jury, 
a  finding  of  facts  was  made  which  distinctly  established 

^  See  argument)  p.  263,  ante, 
*  See  argument,  p.  269,  ante. 
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the  non-use  during  the  taxing  year  and  the  court  gave  a 
judgment  for  the  tax,  althou^  it  rejected  the  interest, 
upon  the  same  construction  of  the  act  which  it  applied 
in  the  previous  cases.  The  certificate  in  this  as  in  the  other 
cases  is  here  in  consequence  of  error  prosecuted  by  the 
United  States  to  the  Circuit  Court  of  Appeals,  because 
of  the  rejection  of  the  interest  claimed.  Treating  this 
case  as  we  treated  the  others  and  applying  the  construc- 
tion in  those  cases  given,  it  follows  that  the  judgment 
in  this  case  must  be  reversed. 

And  it  is  90  ordered. 


UNITED  STATES  v.  GOELET. 

CERTOIGATES  FBOM  THS  CIBCniT  COUBT  OF  APPBAI^  FOR 
THE   SECOND   CIRCUIT. 

Noa  631,  632.    Argued  January  6,  7,  1914.^Decided  February  24,  1914. 

BiUings  v.  United  States,  ante,  p.  261,  followed  to  the  effect  that  the 
tax  on  the  use  of  foreign-built  yachts  imposed  by  §  37  of  the  Tariff 
Act  of  1909  is  not  an  unconstitutional  exercise  of  power  by  Congress, 
and  it  became  due  for  the  year  1909  on  the  first  day  of  September, 
1909. 

While  Congress  may  have  the  power  to  impose  an  excise  duty  on  a 
citizen  permanently  domiciled  abroad,  such  an  imposition  is  so  un- 
usual that  an  intent  to  do  so  will  not  be  presumed  unless  clearly  ex- 
pressed. 

The  expectation  of  those  who  sought  the  enactment  of  le^slation  may 
not  be  used  for  the  purpose  of  affixing  to  such  legislation,  when 
enacted,  a  meaning  which  it  does  not  express. 

The  tax  imposed  by  §  37  of  the  Tariff  Act  of  1909  does  not  apply  to  the 
use  of  a  foreign-biBlt  yacht  owned  by  a  dtisen  of  the  United  States 
who  was  permanently  resident  and  domiciled  in  a  foreign  country 
for  more  than  one  year  prior  to  September  1,  1909,  and  to  the  levy 
of  such  tax. 

The  facts,  which  involve  the  construction  and  constitu- 
tionality of  §  37  of  the  Tariff  Act  of  1909,  imposing  a  tax 
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on  foreign-built  yachts  and  the  application  of  that  section 
to  a  yacht  owned  by  an  American  citizen  permanently 
domiciled  abroad  and  which  had  not  been  within  the  ju* 
risdiction  of  the  United  States  during  a  part  of  tiie  period 
for  which  the  tax  was  levied,  are  stated  in  the  opinion. 

Mr.  Assistant  Attorney  General  Adkins,  with  whom  Mr. 
Karl  W.  Kirchwey  was  on  the  brifef,  for  the  United  States.^ 

Mr.  William  D.  Guthrie  for  the  yacht  owner  in  this  and 
other  cases  argued  simultaneously  herewith.' 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
cowct. 

The  questions  asked  in  both  of  these  cases  relate  to 
§  37  of  the  Tariff  Act  of  1900  which  we  have  construed  in 
several*  opinions  just  announced.  They  both  concern  the 
sum  of  excise  duties  levied  on  the  foreign-built  yaciit 
Nahnut;  the  one  assessed  for  the  year  ending  on  the  first 
of  September,  1909  and  the  other  on  the  first  of  Septem- 
ber, 1910.  The  cases  were  decided  by  the  trial  court  at 
the  same  time  with  other  cases  for  a  like  period,  the  case 
relating  to  the  tax  for  1909  having  been  submitted  on  bill 
and  answer  as  aresult  of  the  overruling  of  a  demurrer  filed 
by  the  Government  to  the  answer  of  the  defendant  and  the 
election  to  plead  no  further,  and  the  case  involving  the 
levy  for  1910  having  been  decided  by  the  comt  along  with 
other  cases  without  the  intervention  of  a  jury  as  the  result 
of  a  stipulation  between  the  parties.  The  certificate  fully 
states  the  situation  as  to  both  periods  of  taxation  con- 
forming to  the  conditions  of  fact  which  we  have  recapit- 
ulated in  the  opinions  in  the  two  BiUings  Cases,  ante, 

>  See  argument,  p.  269,  ante. 
<  See  argument,  p.  263,  aiUe. 
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pp.  261  and  289,  and  the  questions  asked  concerning  the 
construction  of  the  statute,  its  operation  and  its  constitu- 
tionality involve  all  the  subject-matters  which  we  have 
disposed  of  in  the  previous  opinions.  In  both  of  these 
cases  however^  differing  from  those  which  we  have  pre- 
viously decided,  in  the  pleadings  concerning  the  1909  tax 
it  was  expressly  averred  and  by  the  demurrer  conceded 
that  the  owner  of  the  yacht  at  least  for  a  year  prior  to  the 
levy  of  the  tax,  was  domiciled  in  a  foreign  country  and 
that  the  yacht  whose  use  was  taxed  had  a  permanent  situs 
in  such  country,  and  so  far  as  the  levy  for  1910  is  concerned 
that  state  of  things  as  shown  by  tibe  certificate  was  ex- 
pressly covered  by  the  findingn  of  fact;  and  if  the  opinion 
of  the  trial  court  be  considered,  it  will  appear  that  it  was 
one  of  these  peculiarities  of  fact,  that  is,  the  pennanent 
domicile  abroad,  which  led  that  court,  instead  of  deciding 
in  favor  of  the  tax,  to  hold  that  as  to  both  periods  it  was 
unauthorized  by  the  statute.  To  make  the  situation  per- 
fectly clear  we  quote  from  the  certificate  in  the  case  con- 
cerning the  1909  tax  (No.  631)  the  exact  language  of  the 
answer  on  the  subjects  just  stated,  the  equivalent  of  which 
is  embraced  in  case  involving  the  1910  tax  (No.  632),  as 
follows: 

''That  the  defendant  was,  on  September  1,  1909,  and 
for  several  years  prior  thereto  had  been  permanently  a 
resident  of  and  domiciled  at  Paris,  in  the  Republic  of 
France;  and  that  since  1901  her  said  yacht  had  not  been 
within  the  jurisdiction  of  the  United  States,  but  had  had 
a  permanent  situs  within  the  jurisdiction  of  Great  Britain." 

For  the  purpose  of  enabling  it  to  determine  the  influence 
of  the  facts  thus  stated  upon  the  decision  of  these  two 
cases,  the  court,  in  its  certificate  in  addition  to  many  ques- 
tions involving  the  issues  of  construction  and  constitu- 
tionality which  we  have  disposed  of  in  the  other  cases  asks 
two  questions  whose  order  of  statement  we  rearrange  as 
follows: 
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''II.  Does  the  tax  purporting  to  be  imposed  by  said  act 
of  Congress  apply  to  the  use  of  a  foreign-built  yacht  owned 
by  a  citizen  of  the  United  States  who  was  permanently 
resident  and  domiciled  in  a  foreign  coimtry  for  more  than 
one  year  prior  to  September  1,  1909,  and  to  the  levy  of 
such  tax? 

"I.  Does  the  tax  piirporting  to  be  imposed  by  section  37 
of  the  act  of  Congress,  approved  August  6, 1909,  apply  to 
the  use  of  a  foreign-built  yacht  owned  by  a  citizen  of  the 
United  States,  when  such  yacht,  for  a  period  of  more  than 
one  year  prior  to  September  1,  1909,  and  to  the  levy  of 
such  tax,  was  used  wholly  outside  of  the  limits  and  terri- 
torial jurisdiction  of  the  United  States?" 

It  is  manifest  from  what  we  have  said  that  the  response 
to  these  two  questions  will  be  substantially  det^erminative 
of  all  the  questions  which  the  certificate  propoimds  since 
if  we  answer  either  of  ihein  in  the  negative,  the  case  will 
be  disposed  of  and  there  will  be  no  occasion  to  reply  to  the 
others,  and  if  on  the  contrary  we  answer  both  of  them  in 
the  afl5rmative  there  will  be  no  need  to  do  anything  but 
state  our  reply  to  the  other  questions,  since  the  reasons  for 
such  reply  will  be  controlled  by  the  opinions  which  we 
have  previously  announced.  We  come  then  to  consider 
the  questions  in  the  order  stated. 

Not  in  the  slightest  degree  questioning  that  there  was 
power  to  impose  the  excise  duty  on  the  citizen  owning  a 
foreign-built  yacht  wholly  irrespective  of  the  fact  that 
he  was  permanently  domiciled  in  a  foreign  country  and 
putting  out  of  view  all  questions  concerning  the  non- 
application  of  the  statute  to  the  case  in  hand  purely  be- 
cause of  the  situs  of  the  yacht  itself,  the  single  matter  for 
decision  is,  do  the  terms  of  the  statute  provide  for  the  pay- 
ment by  a  citizen  of  the  United  States  who  has  a  perma- 
nent residence  and  domicile  abroad  of  an  excise  duty  be- 
cause of  the  use  by  him  as  owner  or  charterer  under  the 
terms  of  the  statute  of  a  ioreign-built  yacht?  It  may  not 
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be  doubted,  as  observed  by  the  trial  court  iu  these  cases 
(omitting  the  consideration  of  taxes  imposed  on  property 
having  a  situs  within  the  jurisdiction  of  the  taxing  au- 
thority), speaking  in  a  general  sense  that  the  taxing  power, 
when  exerted,  is  not  usually  applied  to  those,  even  albeit 
they  are  citizens,  who  have  a  permanent  domicile  or 
residence  outside  of  the  country  levying  the  tax.  Indeed 
we  think  it  must  be  conceded  that  the  levy  of  such  a  tax 
is  so  beyond  the  normal  and  usual  exercise  of  the  taxing 
power,  as  to  cause  it  to  be,  when  exerted,  of  rare  occurrence 
and  in  the  fullest  sense  exceptional.  This  being  true,  we 
must  approach  the  statute  for  the  piffpose  of  ascertaining 
whether  its  provisions  sanction  such  rare  and  exceptional 
taxation.  Considering  the  text,  we  search  in  vain  for  the 
express  declaration  of  such  authority.  True,  it  is  argued 
by  the  United  States,  that  as  the  tax  is  levied  on  any 
citizen  using  a  foreign-built  yacht  and  as  any  includes  all, 
therefore  the  statute  expressly  embraces  a  citizen  perma- 
nently domiciled  and  residing  abroad.  But  this  argument 
in  effect  begs  the  question  for  decision  which  is  whether 
the  use  of  the  general  words,  any  citizen,  without  more 
should  be  considered  as  expressing  more  than  the  general 
rule  of  taxation,  or  in  other  words  can  be  treated  without 
the  expression  of  more  as  embracing  the  exceptional  exer- 
tion of  the  power  to  tax  one  permanently  residing  abroad. 
As  illustrative  and  throwing  light  on  the  real  question  for 
decision,  action  taken  by  Congress  in  exerting  its  taxing 
power  is  at  least  worthy  of  note.  For  instance  the  pro- 
visions of  the  income  tax  law  of  June  SD,  1864  (c.  173, 13 
Stat.  223,  281),  expressly  extended  that  tax  to  those 
domiciled  abroad  and  a  like  purpose  is  beyond  doubt  re- 
pressed in  the  income  tax  of  1913  (subdivision  1  of  the 
Tariff  Act  of  October  3,  1913).  But  without  resting  this 
case  upon  the  implication  against  the  conferring  of  the 
authority  here  claimed  from  the  mere  want  of  express 
statement  in  the  statute  of  the  giving  of  such  exceptional 
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power,  and  treating  such  implication  as  ngt  in  and  of  itself 
absolutely  conclusive,  we  think  when  to  the  force  of  such 
inference,  even  though  it  be  limited,  there  is  added  the 
weight  arising  from  that  which  is  expressly  stated  in  the 
statute,  the  conclusion  against  want  of  power  conferred 
to  levy  the  tax  here  asserted  is  established.  This  arises 
from  the  command  of  the  statute  that  the  tax  shall  be 
levied  ''by  the  collector  of  customs  of  the  district  nearest 
the  residence  of  the  managing  owner''  etc.,  since  the  con- 
sequence of  such  conunand  is  to  associate  residence  with 
citizenship  and  establishes  such  a  relationship  between 
them  as  to  bring  about  the  result  which  we  have  just 
stated.  Nor  do  we  think  there  is  anything  as  suggested 
by  the  argument  of  the  United  States  in  the  case  of  Eidman 
V.  MartineZf  184  U.  S.  578,  which  militates  against  the 
views  just  stated  and  this  also  is  true  of  the  suggestion 
made  in  argument  concerning  the  circulation  by  those  in- 
terested in  the  enactment,  of  the  provision  of  a  list  of 
yachts  which  would  become  subject  to  the  tax  if  the  pro- 
vision was  enacted,  which  list  included  the  yacht  taxed 
in  this  case.  The-  expectations  at  those  who  sought  the 
enactment  of  legcalation  may  not  be  used  for  the  purpose 
of  aflSxing  to  legislation  wh^  enacted  a  meaning  which  it 
does  not  express. 

For  the  reasons  just  stated  we  conclude  to  answer  the- 
second,  question  in  the  negative  and  not  to  reply  to  the 
others,  as  it  becomes  unnecessary  to  do  so. 

And  it  wiUhe  90  certified. 
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UNITED  STATES  v.  BENNETT. 

CSBTIFICATE  FROM  THE  CIBCX7IT  COUBT  OF  APFISALS  FOB 
THE    SECOND    CIBCUIT. 

No.  629.    Argued  January  6,  7,  1914.— Decided  February  24,  1914. 

The  rule  of  interpretfttion  that  idiere  there  are  two  poesible  construc- 
tions of  a  statute,  one  of  which  -mSL  give  rise  to  grave  doubts  of  its 
constitutionality  and  the  other  avoids  such  question,  the  latter  will 
be  adopted,  is  based  on  the  existence  of  both  conditions  as  to  more 
than  one  construction  and  doubt  and  is  not  applicable  where  ndther 
of  those  conditions  exists. 

The  limitations  of  due  process  of  law  which  prevent  States  from  taxing 
property  in  another  State  do  not  apply  to  the  United  States,  the 
admitted  taxing  poww  of  which  is  coextensive  with  the  limits  of  the 
United  States  and  knows  no  restriction  save  as  expressed  in  or  arising 
from  the  Constitution  itself. 

The  Government  of  the  United  States  as  a  nation  by  its  very  nature 
benefits  the  citizen  and  his  property  wherever  found,  and  no  imagi- 
nary bonier  shuts  that  Qovemment  off  from  exerting  the  powers 
whieh-inherently  belong  to  it  by  virtue  of  its  sovereignty. 

The  tax  imposed  by  S  37  of  the  Tariff  Act  of  1909  applies  to  the  use  of 
a  foreign-built  yacht  owned  by  a  citizen  of  the  United  States,  al- 
though such  yacht,  for  a  period  of  more  than  one  year  prior  to 
September  1, 1909,  and  to  the  levy  of  such  tax,  was  used  wholly  out- 
side of  the  limits  and  territorial  jurisdiction  of  the  United  States. 

The  tax  imposed  by  said  act  operated  retrospectively,  so  as  to  be  pay- 
able on  September  1,  1909,  iA.  respect  of  the  year  then  ended,  and 
not  only  prospectivdy  so  as  to  become  first  due  and  payable  on 
September  1, 1910. 

The  whole  amount  of  the  tax  imposed  by  said  act  became  due  and 
payable  on  September  1, 1909,  and  not  only  such  proportion  thereof 
as  the  time  during  which  the  act  was  in  force  at  that  date  bore  to 
the  whole  year. 

Congress  has  the  power  to  levy  a  tax  upon  the  use  by  a  citizen  of  the 
United  States  of  a  yacht  which  is  not  actually,  and  since  a  time 
preceding  the  passage  of  the  act  was  not,  at  any  time  used  within  the 
territorial  jurisdiction  of  the  United  States  and  which  has  its  per- 
manent ffltus  in  a  foreign  country. 
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Raid  act  of  Cpngress,  impofiing  a  tax  upon  the  use  of  foreign-built 
yachts  alone,  provides  a  valid  tax,  and  a  valid  classification  for  pur- 
poses of  taxation,  within  the  power  to  lay  and  collect  taxes  del^;ated 
to  Congress  by  the  Constitution  of  the  United  States. 

The  tax  imposed  by  said  act  is  not  in  conflict  with  the  requirement  of 
due  process  of  law  contained  in  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States. 

The  United  States  is  entitled  to  recover  interest  upon  the  tax  unpoeed 
upon  the  use  of  foreign-built  yachts  imder  §  37  of  the  Tariff  Act  of 
August  5,  1909. 

This  court  answers  the  questions  certified,  in  this  case,  according  to  the 
facts  stated  in  the  certificate,  and  nothing  in  the  replies  should  be 
so  construed  as  to  deprive  the  court  below  of  the  power  to  take  such 
steps  as  it  may  deem  necessary  to  avoid  injustice  by  reason  of  any 
mistake  of  fact  that  may  be  corrected. 

The  facts,  which  involve  the  construction  and  con- 
stitutionality of  §  37  of  the  Tariff  Act  of  1909  imposing  a 
tax  on  foreign-built  yachts  and  its  application  to  a  yacht 
owned  by  an  American  citizen  but  which  had  not  been 
within  the  jurisdiction  of  the  United  States  during  any 
part  of  the  period  for  which  the  tax  was  levied,  are  stated 
in  the  opinion. 

Mr.  Assistant  Attorney  Oeneral  Adkins,  with  whom  Mr. 
Karl  W.  Kirchwey  was  on  the  brief,  for  the  United  States.* 

Mr.  WiUiam  D.  Outhrie  for  the  yacht  owner  in  this  and 
other  cases  argued  simultaneously  herewith.* 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

So  far  as  we  deem  it  material  to  the  question  we  are 
called  upon  to  answer,  the  certificate  in  this  case  is  as 
follows: 

*  See  argument,  p.  269,  ante. 

*  See  argmnent,  p.  263,  ante. 
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''The  United  States,  plaintiff  below,  sued  out  a  writ  of 
error  to  this  court  to  review  a  judgment  of  the  United 
States  Circuit  C!ourt  for  the  Southern  District  of  New 
York  in  the  above-entitled  cause,  entered  on  July  6, 1911, 
dismissing  the  amended  compkunt  of  the  United  States 
in  an  action  brought  against  the  defendant  below  to  re- 
cover the  tax  imposed  by  §  37  of  the  tariff  act  of  August  5, 
1909,  c.  6,  36  Stat.  112,  for  the  year  ended  September  1, 
1909,  upon  the  use  of  the  foreign-built  yacht  'Lysistrata,' 
owned  by  the  defendant.'' 

After  reciting  the  averment  as  to  the  assessment  of 
the  tax  by  the  collector  amounting  to*S13,601  and  the 
failure  of  the  defendant  to  pay,  his  citizenship  and  owner- 
ship of  the  yacht  and  the  conformity  of  the  assessment  to 
the  statute,  the  certificate  states  that  there  was  a  prayer 
for  the  recovery  of  the  amoimt  with  interest.  It  then 
proceeds  to  state  the  answer  of  the  defendant,  setting  up 
the  non-registry  and  non-enrollment  of  the  yacht,  that  she 
enjoyed  no  protection  or  privileges  of  any  kind  imder  the 
laws  of  the  United  States  and  that  the  yacht  since  1904 
"had  not  been  within  the  jurisdiction  of  the  United  States, 
but  had  had  a  permanent  situs  within  the  jurisdiction  of 
the  Republic  of  France."  The  certificate  then  proceeds 
to  state  the  facts  as  to  ownership  of  other  yachts  in  the 
United  States  in  the  exact  words  used  in  the  answers  in 
previous  cases  which  we  have  this  day  decided  and  upon 
which  the  want  of  due  process  of  law  was  set  up.  Then 
the  certificate  declares  the  United  States  demurred  to  this 
answa:  and  that  this  demurrer  was  overruled  and  the 
United  States  electing  to  plead  no  further,  there  was 
judgment  rejecting  its  claim  and  that  error  was  then 
prosecuted  to  the  Circuit  Court  of  Appeals  by  the  United 
States.  The  seven  questions  propounded  are  the  equiva- 
lent of  the  questions  in  the  Goelet  Cases,  just  decided,  ex- 
cept there  is  no  question  asked  concerning  the  power  to 
tax  under  the  statute  in  case  of  the  permanent  domicile  of 
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the  owner  in  a  foreign  country  which  was  the  basis  of 
the  decision  in  the  Goelet  Cases  because,  as  is  shown  by  the 
certificate  there  was  no  assertion  or  proof  that  there  was  a 
permanent  foreign  domicile  of  the  owner  in  this  case.  So 
that  the  first  question  in  this  case  concerns  the  liability  of  a 
citizen  of  the  United  States  having  a  domicile  therein,  for 
a  tax  on  a  yacht  owned  and  used  during  the  taxing  period 
outside  of  the  United  States  and  is  as  follows: "  I.  Does  the 
tax  purporting  to  be  imposed  by  section  37  of  the  act 
of  Congress,  approved  August  5,  1909,  apply  to  the  use  of 
a  foreign-built  yacht  owned  by  a  citizen  of  the  United 
States,  when  such  yacht,  for  a  period  of  more  than  one 
year  prior  to  September  1,  1909,  and  to  the  levy  of  such 
tax,  was  used  wholly  outside  of  the  limits  and  territorial 
jurisdiction  of  the  United  States? '*  And  if  this  question 
is  answered  in  the  aflSrmative,  then  the  duty  will  arise  of 
deciding  -whether  because  of  ihat  aspect  the  act  is  repug- 
nant to  the  due  process  clause  of  the  Constitution,  since 
in  determining  the  constitutionality  of  the  act  in  the 
previous  cases  we  were  not  called  upon  to  decide  whether 
the  due  process  clause  of  the  Fifth  Amendment  operates 
to  prevent  the  levy  of  such  a  tax. 

The  statute  applies,  since,  under  the  construction  we 
have  given  it,  it  clearly  establishes  three  standards  as  the 
basis  of  the  excise  duty  which  it  imposes:  citizenship  and 
domicile  within  the  United  States,  control  by  ownership 
or  charter  of  a  f oreign^built  yacht  within  the  terms  of  the 
statute,  and  its  use  by  the  owner  during  the  taxing  period. 
But  it  is  said  that  as  in  any  event  the  use  which  the  statute 
taxes  is  solely  a  use  within  the  United  States,  therefore  the 
statute  does  not  embrace  this  case,  since  the  finding 
establishes  that  the  yacht  whose  use  is  here  taxed  was 
wholly  used  and  located  outside  of  the  territorial  limits  of 
the  United  States.  We  fail,  however,  to  find  in  the  provi- 
sions of  the  statute  any  language  which  would  justify  our 
affixing  to  the  word  ''use"  the  restricted  sense  upon  which 
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the  proposition  is  based..  On  the  contrary,  the  use  pro- 
vided for  in  the  statute  is  unqualified;  is  generic  and  must 
be  enforced  in  that  sei!nse  if  the  statute  is  to  be  giv^n  its 
plain  meaning.  It  is  true  that  in  deciding  a  previous  case 
we  held  that  the  statute  would  not  be  construed  without 
clear  intendment  manifested  to  that  effect  as  including  a 
tax  on  a  citizen  permanently  domiciled  outside  of  the 
geographical  limits  of  the  United  States.  But  that  ruling 
was  b&sekl  upon  the  proposition  that  as  a  taxing  statute 
was  usually  confined  to  persons  within  the  territorial 
jurisdiction  of  a  taxing  authority  and  to  do  otherwise  would 
be  exceptional,  imless  such  view  was  compelled  by  its 
terms,  the  statute  here  involved  ought  not  to  be  construed 
as  having  been  adopted  to  accomplish  such  unusual  and 
strange  result.  The  directly  opposite,  is  here  applicable, 
since  it  is  usual,  where  the  taxing  power  is  called  into  play 
as  to  an  individual  domiciled  within  the  territorial  limits 
of  the  taxing  authority,  to  cause  the  manifestation  of 
taxing  power  to  be  coterminous  with  the  taxing  authority 
of  the  Government  levying  the  tax.  Therefore  it  follows 
that  the  principle  of  interpretation  previously  applied  has 
no  possible  application  to  the  construction  of  the  word, 
*'use,"  which  we  are  now  considering.  The  difference 
between  the  two  rules  is  that  which  must  exist  between 
not  assuming  in  the  one  case  that  something  exceptional 
has  been  done,  and  taking  for  granted  in  the  other  that  a 
power  expressed  embraces  that  which  is  usual  and  in- 
cidental to  its  exertion.  The  argument  that  the  statute 
should  not  be  construed  as  applying  to  the  use  of  a  yacht 
wholly  beyond  the  territorial  limits  of  the  United  States, 
since  if  so  interpreted  it  would  be  repugnant  to-  the 
Constitution,  rests  upon  what  in  effect  is  a  misconception 
of  the  elementary  rule  of  interpretation  that  where  there 
are  two  possible  constructions  of  a  statute,  one  of  which 
will  give  rise  to  grave  doubt  as  to  its  constitutionality  and 
the  other  avoids  such  question,  the  latter  will  be  adopted. 
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The  foundation  of  this  rule  is  the  possibility  of  two  con- 
structions and  the  existence  of  the  grave  doubt  as  to 
constitutionality.  To  apply  the  rule  in  a  case  like  this, 
where  neither  of  such  conditions  exists  would  be  to  cause 
an  imaginary  doubt  as  to  the  constitutionality  of  a  statute 
to  render  it  necessary  to  give  to  the  statute  a  wholly 
fictitious  and  unauthorized  meaning,  that  is  to  say,  the 
effect  of  adopting  the  contention  would  be  but  to  declare 
that  in  every  case  where  the  construction  of  a  statute  was 
in  issue  its  misconstruction  would  become  necessary  if 
only  it  was  asserted  that  if  rightly  construed  repugnancy 
to  the  Constitution  would  result.  We  come  then  to 
consider  the  contention  that  when  the  statute  is  correctly 
interpreted  there  will  arise  a  conflict  between  its  provisions 
and  the  safeguards  of  the  Constitution  not  only  for  the 
purpose  of  demonstrating  the  unsoundness  of  the  assertion 
of  constitutional  right,  but  also  with  the  object  of  making 
it  clear  that  even  if  the  statute  were  susceptible  of  a  differ- 
ent construction  by  resort  to  subtlety  of  reasoning  or 
refinement  of  distinction,  there  is  nothing  of  such  gravity 
in  the  asserted  constitutional  question  as  to  lead  us 
to  resort  to  such  means  in  order  to  avoid  giving  to  the 
statute  the  meaning  which  we  have  affixed  to  it  resulting 
from  its  unambiguous  text. 

As  not  even  an  intimation  is  made  in  the  argument  that 
any  limitation  on  the  taxing  power  of  Congress  in  this 
regard  can  be  deduced  from  the  provisions  of  the  Con- 
stitution concerning  the  taxing  authority  and  as  the  only 
limiting  provision  relied  upon  is  the  due  process  clause  of 
the  Fifth  Amendment,  it  follows  in  this  case,  as  it  did  in  the 
Billings  Case,  that  after  all  the  assertion  of  want  of  power 
must  rest  upon  the  assumption  that  an  attempt  by  the 
'United  States  to  tax  the  property  of  a  citizen  residing 
within  its  jurisdiction  where  such  property  is  b^rond  the 
territorial  limits  of  the  United  States,  is  so  in  conflict  with 
obvious  principles  of  justice  and  so  inconsistent  with 
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every  conception  of  representative  and  free  government 
as  to  cause  the  exertion  of  power  to  come  within  the 
limitations  of  the  due  process  clause  of  the  Fifth  Amend- 
ment. We  might  well  leave  the  answer  to  the  contention 
when  it  is  thus  rightly  unde'stood  to  result  from  its 
mere  statement,  from  the  obvious  misconceptions  as  to  the 
nature  and  extent  of  the  authority  of  a  sovereign  although 
it  be  a  representative  government,  and  from  a  true  appre- 
ciation of  the  privileges  as  well  as  the  duties  arising 
from  citizenship  and  the  past  and  recent  exertions  by 
Congress  of  the  very  taxing  authority  which  is  now  chal- 
lenged. (See  act  of  June  30, 1864, 13  Stat.  223, 281.)  We 
do  not  however  leave  the  contentions  to  be  destroyed  by 
their  own  weakness,  but  come  briefly  to  consider  the 
authorities  which  it  is  insisted  maintain  their  correctness 
and  to  point  out  the  error  of  the  reasoning  upon  which 
their  asserted  applicability  is  based.  We  do  not  cite  or 
review  the  cases  relied  on  because  we  concede  that  the 
doctrine  which  it  is  asserted  they  decided  is  elementary 
and  in  fact  is  the  settled  rule  in  this  court.  The  principle 
of  the  cases  is  thus  stated  in  the  argument:  ''It  is  a  settled 
rule  of  constitutional  law  that  the  power  to  tax  depends 
upon  jurisdiction  of  the  subject-matter  of  the  tax.  A  long 
line  of  unbroken  authority  illustrates  this  firmly  estab- 
lished doctrine  in  its  various  aspects  and  although  the 
cases  have  all  arisen  under  state  tax  laws,  their  reasoning 
is  applicable  to  and  controlling  in  the  case  of  a  Federal 
tax  act.''  But  the  misapprehension  consists  not  in  a 
misconception  as  to  what  the  cases  relied  on  decided,  but 
in  taking  for  granted  that  because  the  doctrine  stated  has 
been  applied  and  enforced  in  many  decisions  with  respect 
to  the  taxing  power  of  the  States,  that  the  same  principle 
is  applicable  to  and  controlling  as  to  the  United  States  in 
the  exercise  of  its  powers.  The  confusion  results  from  not 
observing  that  the  rule  applied  in  the  cases  relied  upon  to 
many  forms  of  exertion  of  state  taxing  power  is  based  on 
VOL.  ccxx^ii — ^20 
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the  limitations  on  state  authority  to  tax  resulting  from  the 
distribution  of  powers  ordained  by  the  Constitution.  In 
other  words,  the  whole  argument  proceeds  upon  the  mis- 
taken supposition,  which  is  sometimes  indulged  in,  that 
the  calling  into  being  of  the  Government  under  the  Con- 
stitution, had  the  effect  of  destroying  obvious  powers  of 
government  instead  of  preserving  and  distributing  such 
powers.  The  application  to  the  States  of  the  rule  of  due 
process  relied  upon  comes  from  the  fact  that  their  spheres 
of  activity  are  enforced  and  protected  by  the  Constitution 
and  therefore  it  is  impossible  for  dne  State  to  reach  out 
and  tax  property  in  another  without  violating  the  Con- 
stitution, for  where  the  power  of  the  one  ends  the  authority 
of  the  other  begins.  But  this  has  no  appUcation  to  the 
Government  of  the  United  States  so  far  as  its  admitted 
taxing  power  is  concerned.  It  is  coextensive  with  the 
limits  of  the  United  States;  it  knows  no  restriction  except 
where  one  is  expressed  in  or  arises  from  the  Constitution 
and  therefore  embraces  all  the  attributes  which  appertain 
to  sovereignty  in  the  fullest  sense.  Indeed  the  e^tence 
of  such  a  wide  power  is  the  essential  resultant  of  the 
limitation  restricting  the  States  within  their  allotted 
spheres,  for  if  it  were  not  so  then  government  in  the 
plenary  and  usual  acceptation  of  that  word  would  have  no 
existence.  Because  the  limitations  of  the  Comstiiution  are 
barriers  bordering  the  States  and  preventing  them  from 
transcending  the  limits  of  their  authority  and  thus  destroy- 
ing the  rights  of  other  States  and  at  the  same  time  saving 
their  rights  from  destruction  by  the  other  States,  in  other 
words  of  maintaining  and  preserving  the  rights  of  all  the 
States,  affords  no  groimd  for  constructing  an  imaginary 
constitutional  barrier  around  the  exterior  confines  of  the 
United  States  for  the  piupoee  of  shutting  that  government 
off  from  the  exertion  of  powers  which  inherently  belong 
to  it  by  virtue  of  its  sovereignty.  But  it  is  said  in  the 
decided  cases  relied  upon,  the  principle  which  was  aa- 
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nounced  was  that  the  pow^  to  tax  was  limited  by  the 
'  capacity  of  the  taxing  government  to  afford  that  benefit 
and  protection  which  is  the  true  basis  of.  the  right  to  tax 
and  which  causes,  therefore,  taxation  where  such  capacity 
to  confer  benefit  and  afford  protection  does  not  exist  to 
be  a  mere  arbitrary  and  unwarranted  burden.  But  here 
again  the  confusion  of  thought  consists  in  mistaking  the 
scope  9nd  extent  of  the  sovereign  power  of  the  United 
States  as  a  nation  and  its  relation  to  its  citizens  and  their 
relations  to  it.  It  presumes  that  government  does  not  by 
its  very  nature  benefit  the  citizen  and  his  property  wher- 
ever found.  Indeed,  the  argument,  while  holding  on  to  citi- 
zenship, belittles  and  destroys  its  advantages  and  blessings 
by  den}dng  the  possession  by  government  of  an  essential 
power  required  to  make  citizenship  completely  beneficial. 
Concluding  from  what  we  have  just  said  that  the  first 
question  must  be  answered  in  the  affirmative,  it  follows 
from  the  considerations  just  stated  and  the  views  which 
we  have  expressed  in  the  previous  cases  as  to  the  operation 
and  constitutionality  of  the  act  in  other  respects,  that  the 
remaining  questions  must  be  answered  as  follows:  The 
second.  Yes;  the  third.  Yes,  the  whole  tax;  the  fomth, 
Yes;  the  fifth,  Yes;  the  sixth.  No;  the  seventii  relating  to 
interest.  Yes.* 

1  The  questions  propounded  were  as  follows: 

I.  Does  the  tax  purporting  to  be  imposed  by  sectiop  37  of  the  act  of 
Congress,  approved  August  5, 1909,  apply  to  the  use  of  a  foreign-built 
yacht  owned  by  a  citizen  of  the  United  States,  when  such  yacht,  for 
a  period  of  more  than  one  year  prior  to  September  1,  1909,  and  to  the 
levy  of  such  tax,  was  used  wholly  outside  of  the  limits  and  territorial 
jurisdiction  of  the  United  States? 

n.  Did  the  tax  purporting  to  be  imposed  by  said  act  of  Congress 
operate  retrospectively,  so  as  to  be  payable  on  September  1,  1909,  in 
respect  of  the  year  then  ended,  or  only  prospectively,  so  as  to  become 
first  due  and  payable  on  September  1,  1910? 

III.  Did  the  whole  amount  of  the  tax  purporting  to  be  imposed  by 
said  act  of  Congress  become  due  and  payable  on  September  1,  1909, 
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As  by  these  answers  the  right  to  impose  and  collect  the 
tax  under  the  facts  stated  will  be  established,  in  view  of 
what  we  shall  say  in  a  case  between  the  same  parties  which 
follows  this,  we  think  it  proper  to  observe  that  nothing  in 
om*  reply  to  these  questions  is  to  be  so  construed  as  to 
deprive  the  coUrt  below  of  the  power  to  take  such  steps  as 
it  may  deem  necessary  to  avoid  injustice  if  it  should  be 
deemed  that  by  some  mistake  of  fact  such  a  result  might 
occur.  The  answers  to  the  questions  will  be  certified  in 
accordance  with  the  directions  above  given. 

And  it  is  so  ordered. 


UNITED  STATES  v.  BENNETT  (NO.  2). 

CERTIFICATE   FROM  THE   CIRCUIT   COURT  OF  APPEALS   FOR 
THE   SECOND   CIRCUIT. 

No.  630.    Argued  January  6,  7,  I914.'~I>ecided  February  24,  1014. 

United  States  v.  Goeiet,  antey  p.  293,  followed  to  effect  that  the  tax 
imposed  by  §  37  of  the  Tariff  Act  of  1909  does  not  apply  to  the  use 
of  a  foreign-built  yacht  owned  by  a  citizen  of  the  United  States  who 

or  only  such  proportion  thereof  as  the  time  during  which  the  act  was 
in  force  at  that  date  bears  to  the  whole  year? 

IV.  Has  Congress  the  power  to  levy  a  tax  upon  the  use  by  a  citizen 
of  the  United  States  of  a  yacht  which  is  not  actually  and  since  the  year 
1904  was  not  at  any  time  used  within  the  territorial  jurisdiction  of  the 
United  States  and  which  has  its  permanent  situs  in  a  foreign  country? 

V.  Does  said  act  of  Congress,  by  purporting  to  unpose  a  tax  upon 
the  use  of  foreign-built  yachts  alone,  provide  a  valid  tax,  or  a  valid 
classification  for  purposes  of  taxation,  within  the  power  to  lay  and  collect 
taxes  delegated  to  Congress  by  the  Constitution  of  the  United  States? 

VI.  Is  the  tax  "purporting  to  be  imposed  by  said  act  of  Congress  in 
conflict  with  the  requirement  of  due  process  of  law  contained  in  the 
fifth  article  of  amendment  to  the  Constitution  of  the  United  States? 

VII.  Is  the  United  States  entitled  to  recover  interest  upon  the  tax 
imposed  upon  the  use  of  foreign-built  yachts  in  and  by  section  37  of 
the  Tariff  Act  of  August  5,  1909? 
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was  permanently  resident  and  domiciled  in  a  foreign  country  for 
more  than  one  year  prior  to  September  1,  1909,  and  to  the  levy  of 
such  tax. 

Thb  facts  are  stated  in  the  opinion. 

Mr.  Assistant  Attorney  Oeneral  Adkins,  with  whom  Mr. 
Karl  W.  Kirchwey  was  on  the  brief,  for  the  United  States.^ 

Mr.  WiUiam  D.  Outkrie  for  the  yacht  owner  in  this  and 
other  cases' argued  simultaneously  herewith.* 

Mr.  Chisf  Justice  White  delivered  the  opinion  of  the 
court. 

The  certificate  discloses  that  this  case  involves  the  right 
of  the  United  States  lio  recover  an  excise  duty  levied  imder 
§  37  of  the  Tariff  Act  of  1909  which  became  due  on  Sep- 
tember 1;  1910,  on  the  same  yacht  which  was  the  subject 
of  the  duty  becoming  due  in  1909  and  which  we  haVe 
passed  upon  in  the  case  just  decided.  All  the  statements 
as  to  the  complaint  and  answer^  the  submission  of  the 
case  by  stipulation  to  the  court  without  a  jiury,  the  judg- 
ment rejecting  the  claim  of  the  United  States  and  the 
prosecution  of  error  from  the  court  below  are  in  substance 
like  those  stated  in  the  case  concerning  the  tax  for  1910  be- 
tween the  United  States  and  Goelet  this  day  decided.  As 
the  result  of  this  sittiatioU;  the  certificate  recites,  differing  in 
that  respect  from  the  Bennett  Case  just  previously  decided, 
the  trial  court  made  the  following  finding:  ''Defendant  is  a 
citizen  of  the  United  States  and  for  some  years  past  has 
been  domiciled  in  and  resident  of  the  Republic  of  France?' 

Conformably  to  this  finding  the  second  question  pro- 
pounded by  the  court  below  in  this  case,  asks  whether 
the  act  applies  where  the  owner  of  the  yacht,  although  a 
citizen,  was  permanently  domiciled  and  residing  in  a 
foreign  country  for  more  than  two  years  prior  to  Sep- 

^  See  argument,  p.  269,  arUe. 
*  See  argument,  p.  263,  ante. 
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tember  1,  1910,  and  to  the  levy  of  such  tax.  As  for  the 
reasons  stated  in  the  GoeUt  Case,  such  question  was  an- 
swered in  the  negative,  it  follows  that  a  like  reply  must  be 
made  here  and  therefore  there  is  no  need  of  replying  to 
any  of  the  other  questions.  In  deciding  the  previous 
case  between  the  same  parties,  we  made  a  reservation 
concerning  the  power  of  the  court  below  to  deal  with 
the  former  case  in  the  future,  because  of  the  fact  that  the 
findings  in  this  case  are  absolutely  in  conflict  with  the 
state  of  things  exhibited  in  the  previous  Bennett  Case. 
Our  order  will  bfj,  second  question  answered  in  the  nega- 
tive and  the  other  questions  not  answered. 

And  it  wUl  he  so  certified. 


RAINEY  V.  UNITED  STATES. 

ERBOB  TO  THE  CIRCUIT  COURT  OP  THE  UNITED  STATBS^FOR 
THE  SOUTHERN  DISTRICT  OP  NEW  YORK. 

UNITED  STATES  v.  RAINEY. 

CERTIFICATE  PROM  THE    CIRCUIT  OP  APPEALS  FOR  THE 
SECOND  CIRCUIT. 

RAINEY  V.  UNITED  STATES. 

ERROR  TO  THE  CIRCUIT  COURT  OP  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

UNITED  STATES  v.  RAINEY. 

CERTIFICATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
SECOND   CIRCUIT. 

Nob.  74,  627,  73,  628.    Argued  January  6,  7,  1914.— Decided  Feb- 
ruary 24,  1014. 

BlUtngs  v.  United  States,  ante,  p.  261,  followed  to  the  effect  that  under 
§  37  of  the  Tariff  Act  of  1909,  in  imposing  a  tax  on  the  use  of  foieign- 
buiit  yachts  there  is  authority  to  bring  an  action  in  personam  agfunst 
the  owner  for  the  recovery;  that  the  tax  became  due  on  the  first  day 
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of  Septetnber  next  following  the  passage  of  the  act;  that  the  six 
monthB'  clause,  applied  only  to  the  charterer  and  not  to  the  owner  of 
such  a  yacht;  and  that  the  statute  does  not  violate  the  due  process 
clause  of  the  Fifth  Amendment. 

The  second  paragraph  of  §  37  of  the  Tariff- Act  of  1909  giving  the  owner 
of  a  foreign-built  yacht  an  option  to  pay  an  ad  vaiorem  of  35  per  cent, 
in  lieu  of  the  annual  tannage  tax  imposed  on  the  use  of  such  yacht 
by  the  first  paragraph  of  the  section,  is  separable  from  the  first  para- 
graph and  its  validity  is  not  involved  in  an  action  to  recover  the 
tonnage  tax  from  the  owner  of  a  foreign-built  yacht  who  has  not 
availed  of  the  option. 

Qvare^  whether  one  not  the  subject  of  the  other  contracting  power  to 
a  treaty  with  the  United  States  can  invoke  the  protection  of  that 
treaty  m  regard  to  property  rights. 

When  a  treaty  is  inconsistent  with  a  subsequent  act  of  Congress  the 
latter  will  prevail. 

The  Constitution  does  not  declare  that  the  law  established  by  a  treaty 
shall  never  be  altered  or  repealed  by  Congress;  and  while  good  faith 
may  cause  Congress  to  refrain  from  making  any  change  in  such  law, 
if  it  does  so  its  enactinent  becomes  the  law. 

Although  the  other  contracting  power  to  a  treaty  may  have  ground  for 
complaint  if  Congress  passes  a  biw  changing  the  law  established  by 
the  treaty,  every  person  is  still  bound  to  obey  the  Litest  law  passed. 

No  person  acquires  any  vested  right  to  the  continued  operation  of  a 
treaty. 

Even  if  there  is  judicial  power  to  inquire  whether  a  provision  in  a  duly 
promulgated  act  of  Congress  raising  revenue  origmated  in  the 
House  of  Representatives  in  accordance  with  Art  I,  §  7  of  the  Con- 
stitution, it  is  sufficient  if  it  appears  that  it  was  an  amendment  in 
the  Senate  to  an  act  that  origmated  in  the  House;  and,  after  the  act 
has  been  enrolled  and  duly  authenticated,  the  coiu-t  will  not  inquire 
whether  the  amendment  was  or  was  not  outside  the  purposes  of  the 
original  bill. 

Where  on  direct  appeal  frcnn  the  Circuit  Court  by  one  party  based  on 
constitutional  questions  the  whole  case  can  be  disposed  of,  the  ques- 
tions certified  by  the  Circuit  Court  of  Appeals  on  an  appeal  taken 
by  the  other  party  need  not  be  answered,  and  the  judgment  of  the 
Cfaxniit  Court  can  be  modified  to  the  extent  necessary  and  affirmed. 

190  Fed.  Rep.  359,  modified  and  affirmed. 

Thb  facts,  which  involve  the  construction  and  con- 
stitutionality of  §  37  of  the  Tarifif  Act  of  1909  imposing 
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a  tax  on  the  use  of  f oragn-buUt  yachts  and  the  liability 
of  the  owner  for  such  tax,  are  stated  in  the  opinion. 

Mr.  C.  Andradef  Jr.,  for  Rainey: 

The  act  on  its  face  shows  that  it  was  intended  to  oper* 
ate  prospectively;  and  therefore  the  tax  is  not  payable 
until  September  1,  1910. 

The  act  does  not  levy  a  tax,  but  deprives  defendant 
of  his  property  without  due  process  of  law*  The  35% 
duty  is  a  direct  tax,  and  void  because  not  apportioned. 

The  seven  dollar  per  ton  annual  tax  on  the  use  of  the 
yacht  is  an  excise  or  indirect  tax,  and'  void  for  want  of 
uniformity. 

Defendant's  use  of  the  yacht  prior  to  August  5,  1909, 
tax  free,  wisw  property.  In  order  to  make  the  tax  fall 
due  September  1, 1909,  it  is  necessary  to  destroy  such  tax- 
free  use  of  the  yacht  prior  to  August  5,  1909,  which  is  a 
deprivation  of  property  without  due  process  of  law. 

A  recovery  in  this  action  woidd  destroy  rights  vested 
in  the  defendant  imder  the  British  treaty  of  1815,  and 
would  deprive  defendant  of  his  property  without  due 
process  of  law;  and  further  Congress  did  not  intend  to 
annul  the  treaty  of  1815. 

The  act  does  not  authorize  any  action  in  personam 
against  the  owner  or  managing  owner. 

The  yacht  tax  is  void,  as  it  is  a  bill  for  raising  revenue, 
and  it  originated  in  the  Senate  and  not  in  the  Hbuse  of 
Representatives. 

In  support  of  these  contentions,  see  act  of  June  5, 1794, 
§  3;  American  v.  Worthington,  141  U.  S.  468;  Bemiger  v. 
United  States,  192  U.  S.  38;  Briti^  Treaties  of  July  3, 
1815,  October  20,  1818,  August  6,  1827;  Chew  Heong  v. 
United  States,  112  U.  S.  536;  Cong.  Rec.,  61st.  Cong., 
pp.  1573,  4275;  Cooley,  Const.  Lim.,  p.  528;  Harvey  v. 
Tyler,  2  Wall.  328;  Hylton  v.  United  States,  3  Dall.  171; 
KnowUon  v.  Moore,  178  U.  S.  41;  Lefwis  y.  Penna.  B.  B, 
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Co.,  220  Pa.  St.  317;  McEwen  v.  Den,  24  How.  242; 
Murray  v.  Gibson,  15  How.  421;  Pollock  v.  Farmers^  Loan 
&  Trust  Co.,  168  U.  S.  601;  Re  Pennsylvania  Telephone 
Co.,  2  Chest.  Co.  Rep.  (Pa.)  129, 131;  Rev.  Stat.,  §§  4131, 
4132;  Sohn  v.  Watersm,  17  Wall.  696;  State  v.  SmiOi, 
28  N.  W.  Rep.  241;  Story  on  Const.,  4th  ed.,  p.  622;  The 
Miranda,  4!7  Fed.  Rep.  816,  aff'd,  51  Fed.  Rep.  623; 
Thomas  v.  United  States,  192  U.  S.  363,  370;  Twenty  per 
Cent  Cases,  20  Wall.  179;  United  States  v.  Heath,  3  Cranch, 
399;  United  States  v.  Reese,  6  Dillon  (Kans.),  406;  United 
States  V.  Wigglesworth,  2  Story  (Mass.),  369;  Warren  v. 
Crosby,  34  Pac.  Rep.  661. 

Mr.  Assistant  Attorney  General  Adktns,  with  whom  Mr. 
Karl  W.  Kirchtvey  was  on  the  brief,  for  the  United  States.^ 

Mb.  Chief  Justice  White  delivered  the  opinion  of 
the  court. 

The  first  two  of  the  foregoing  cases  relate  to  a  tax  be- 
coming due  on  the  first  of  September,  1909,  and  the  other 
two  to  a  tax  becoming  due  on  the  first  of  September,  1910, 
the  taxes  in  all  cases  haying  been  levied  pursuant  to  §  37  of 
the  Tariff  Act  of  1909  on  the  British  built  yacht  Cassandra 
owned  by  the  plaintiff  in  error.  In  these  cOsuses,  as  in  those 
arising  under  the  same  act,  which  we  have  just  decided,  the 
certificates  of  the  Circuit  Court  of  Appeals  are  here  because 
of  writs  of  error  from  that  court  prosecuted  by  the  United 
States  for  the  purpose  of  reviewing  the  action  of  the  trial 
court  in  rejecting  a  demand  for  interest  and  the  two  other 
cases  are  here  on  direct  writ  of  error  to  the  <Jourt  below, 
to  review  its  action  in  upholding  the  tax.  In  both  the 
cases  brought  directly  here,  the  pleadings  of  the  Govern- 
ment asserted  the  citizenship  of  the  defendant,  the  use  of 
the  yacht  during  the  taxing  period  and  the  other  statutory 

^  For  abstract  of  argument,  see  p.  269,  ante. 
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essentials  to  fix  liability.  The  answers  not  traversing 
citLEenship,  ownership  or  use,  set  up  the  same  defences 
as  were  urged  in  the  cases  we  have  just  decided,  some- 
what however  reiterated  and  changed  in  form  of  state- 
ment, and  other  defences  not  made  in  the  previous  cases. 
In  the  first  direct  case,  judgment  was  rendered  in  favor 
of  the  Government  for  the  tax  by  submission  on  bill  and 
answer.  In  the  second  a  like  judgment  was  rendered,  the 
case  having  been  submitted  by  stipulation  to  the  court 
without  a  jury,  and  in  that  case  the  finding  of  fact  made 
by  the  court  as  to  the  use  of  the  yacht  is  as  follows:  "Dur- 
ing the  period  from  the  said  twenty-fifth  day  of  June, 
1008,  the  date  when  the  defendant  purchased  the  said 
yacht,  to  the  first  day  of  September,  1910,  the  yacht  was 
used  by  the  defendant  both  in  the  waters  of  the  United 
States  and  in  the  waters  of  foreign  countries,  as  well  as 
on  the  high  seas,  and  in  the  year  immediately  preceding 
the  first  day  of  September,  1910,  the  said  yacht  was  used 
by  the  defendant  continuously  in  the  waters  of  the  United 
States,  except  for  the  period  from  June  20, 1910,  to  July  30, 
1910,  when  she  was  used  by  the  defendant  on  a  cruise  to 
the  Gulf  of  St.  Lawrence." 

Sq)arate  assignments  of  error  were  made  in  the  two 
cases  which  are  here  on  direct  review  and  are  referred  to 
and  discussed  in  the  arguments  at  bar.  They  are  all, 
in  both  cases,  however,  embraced  in  the  ten  separate 
propositions  stated  in  the  argument,  and  both  cases  will 
therefore  be  disposed  of  by  briefly  considering  and  de- 
ciding them.  In  doing  so  we  shall  bring  the  several  assign- 
ments under  conunon  headings  for  the  purpose  of  avoiding 
repetition.  First,  that  the  court  erred  in  holding  there 
was  authority  to  bring  an  action  in  personam  against  the 
owner  for  the  recovery  of  the  tax.  This  is  disposed  of 
by  the  reasoning  adopted  in  the  Billings  Case  in  passing 
on  the  question  of  liability  for  interest.  Second,  that 
error  was  conmiitted  in  holding  the  first  installment  of 
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the  tax  was  due  in  September  1909^  and  in  deciding  that 
the  six  months  clause,  under  the  section  in  question  ''ap- 
plied only  to  the  charterer  and  did  not  apply  to  the  owner 
of  a  foreign-built  yacht. "  Third,  that  error  was  committed 
in  deciding  that  the  tax  did  not  violate  the  due  process 
clause  of  the  Fifth  Amendment  and  was  not  in  conflict 
with  the  uniformity  clause  of  Art.  I,  §  8  of  the  Constitu- 
tion. These  grounds  also  are  disposed  of  by  the  opinion 
in  the  BiUinga  Case.  Foiurth,  that  error  was  committed 
in  not  deciding  that  §  37  of  the  act  of  1909  ''in  so  far  as 
it  lays  a  duty  of  35  per  cent,  ad  valorem  is  a  direct  tax 
and  void  because  not  apportioned  in  contravention  of 
Art.  I,  §  2,  and  Art.  I,  §  9  of  the  Constitution  of  the  United 
States."  This  proposition  is  concerned  with  the  second 
paragraph  of  the  statute  in  question  which  gives  a  ri^t 
to  the  owner  of  foreign-built  yachts  of  commutation,  as 
follows: 

"  In  lieu  of  the  annual  tax  above  prescribed  the  owner 
of  any  foreign-built  yacht,  pleasure-boat  or  vessel  above 
described  may  pay  a  duty  of  thirty-five  per  centum  ad 
valorem  thereon,  and  such  yacht,  pleasure-boat  or  vessel 
shall  thereupon  be  entitled  to  all  the  privileges  and  shall 
be  subject  to  all  the  requirements  prescribed  by  sections 
forty-two  hundred  and  fourteen,  forty-two  himdred  and 
fifteen,  forty-two  hundred  and  seventeen,  and  forty-two 
hundred  and  eighteen  of  the  Revised  Statutes  and  Acts 
amendatory  thereto  in  the  same  manner  as  if  said  yacht 
had  been  built  in  the  United  States,  and  shall  be  subject 
to  tonnage  duty  and  light  money  only  in  the  same  manner 
as  if  said  yacht  had  been  built  in  the  United  States. " 

We  think  the  reasons  given  in  the  comprehensive  opin- 
ion of  the  lower  court  in  ruling  adversely  on  this  proposi- 
tion are  so  conclusive  that  we  adopt  them  and  malce  them 
our  own.    The  court  said: 

"The  owner  is  not  required  to  pay  this  duty.  He  is 
merely  given  the  option  to  pay  it.    In  its  nature  it  would 
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seem  to  be  a  duty  on  imports  and  such  duties  are  not  held 
to  be  direct  taxes  requiring  apportionment.  But  it  is 
unnecessary  to  pass  upon  tiiis  question.  These  actions 
are  for  the  recovery  of  the  annual  tonnage  tax  and  the 
validity  of  the  ad  valorem  tax  is  not  involved.  The  provi* 
sions  concerning  that  tax  are  separable  from  those  con- 
cerning the  annual  tax.  The  one  is  not  dependent  upon 
the  other  and  there  is  no  indication  that  Congress  would 
not  have  adopted  the  one  without  the  other.  Under  such 
conditions  it  is  well  settled  that  unconstitutional  provi- 
sions may  be  separated  from  legal  provisions  and  effect  be 
given  to  the  latta*." 

Fifth;  that  error  was  committed  in  not  holding  that  en- 
forcement of  the  tax  ''would  destroy  rights  vested  in  the 
defendant  under  the  British  Treaty  of  July  3;  1815"  and 
would  for  such  reason  '^deprive  the  defendant  of  his  prop- 
erty without  due  process  of  law."  The  court  below  ade- 
quately disposed  of  this  contention  upon  reasons  which 
we  also  approve  and  adopt. 

The  court  said: 

''This  defendant  does  not  claim  to  be  a  British  subject^ 
and  it  is  by  no  means  clear  that  he  is  entitled  to  invoke  the 
protection  of  the  treaty.  But^  however  that  may  be,  it  is 
weU  settled  that  when  a  treaty  is  inconsistent  with  a  sub- 
sequent Act  of  Congress,  the  latter  will  prevail.  Taylor 
V.  Morton,  2  Curtis,  454;  and  see  Whitney  v.  RoberUoUy 
124  U.  S.  190;  Head  Money  Cases,  112  U.  S.  580;  Cherokee 
Tobacco  Case,  11  Wall.  616;  Ropes  v.  Clinch,  8  Blatchf .  304. 

"Treaties  are  contracts  between  nations  and  by  the 
Constitution  are  made  the  law  of  the  land.  But  the  -Con- 
stitution does  not  declare  that  the  law  so  established  shall 
never  be  altered  or  repealed  by  Congress.  Good  faith 
toward  the  other  contracting  nation  might  require  Con- 
gress to  refrain  from  making  any  change,  but  if  it  does  act, 
its  enactment  becomes  the  controlling  law  in  this  country. 
The  other  nation  may  have  ground  for  complaint,  but 
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every  person  is  bound  to  obey  the  law.  And  as  a  corollary 
it  follows  that  no  person  acquires  any  vested  ri^t  to  the 
continued  operation  of  a  treaty.^' 

Sixth,  that  error  was  conunitted  in  not  deciding  that 
§  37  of  the  act  was  not  void  ''as  it  is  a  bill  for  raising 
revenue,  and  it  originated  in  the  Senate  and  not  in  the 
House  of  Representatives,  in  contravention  of  Article  I, 
section  7,  of  the  Constitution  of  the  United  States.''  With- 
out intimating  that  there  is  judicial  power  after  cm  act  of 
Ck)ngres8  has  been  didy  promulgated  to  inquire  in  which 
House  it  originated  for  the  purpose  of  determining  its 
validity,  and  upon  the  assumption  for  the  sake  of  the 
argument  that  such  power  may  be  invoked,  again  we  think 
the  (tourt  below  disposed  of  the  contention  upon  a  groimd 
entirely  satisfactory  which  we  adopt  and  approve,  the 
court  saying: 

''I  am  also  satisfied  that  the  section  in  question  is  not 
void  as  a  bill  for  raising  revenue  originating  in  the  Senate 
and  not  in  the  House  of  Representatives.  It  appears  that 
the  section  was  proposed  by  the  Senate  as  an  amendment 
to  a  bill  for  raising  revenue  which  originated  in  the  House. 
That  is  sufficient.  Having  become  an  enrolled  and  duly 
authenticated  Act  of  Congress,  it  is  not  for  this  Court  to 
determine  whether  the  amendment  was  or  was  not  outside 
the  purposes  of  the  original  bill.'' 

Following  the  practice  adopted  in  the  cases  previously 
decided  and  treating,  as  we  did  in  these  cases,  the  United 
States  as  here  on  a  cross-writ  of  error  complaining  of  the 
refusal  to  allow  interest,  it  follows  that  the  questions  asked 
by  the  Circuit  Court  of  Appeals  covered  by  the  certificates 
need  not  be  answered  and  that  the  judgments  of  the  court 
below  in  the  cases  on  direct  writ  of  error  in  so  far  as  they 
rejected  the  claim  of  interest  will  be  modified  to  the  extent 
necessary  to  allow  such  claim  and  in  other  respects  will  be 
affirmed.    Therefore  our  order  will  be 

Modified  and  affirmed. 
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HARRISON,  SECRETARY  OF  STATE  OF  OKLA-- 
HOMA,  V.  ST.  LOUIS  &  SAN  FRANCISCO  RAIL- 
ROAD COMPANY. 

APPEAL  FBOM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOR  THE  WESTERN   DISTRICT  OF  OKLAHOMA. 

No.  34.    Submitted  November  4,  1013.~Dedded  February  24,  1914. 

The  judicial  power  of  the  United  States,  as  created  by  the  Constitu- 
tion and  provided  for  by  Congress  piursuant  to  constitutional  au- 
thority,  is  wholly  mdependent  of  stitte  action  and  cannot  be  directly 
or  mdiiectly  destroyed,  abridged,  limited  or  rendered  inefficadous 
by  exertion  of  state  authority. 

The  right  conferred  by  law  of  the  United  States  to  remove  a  cause 
pending  in  a  State  to  a  Federal  court  on  compliance  with  the  Federal 
law  is  paramount  and  free  from  restraint  or  penalisation  by  state 
action;  and  whether  the  right  i^sasts  and  has  been  properly  exercised 
are  Federal  questions  determinable  by  the  Federal  courts  free  from 
limitation  or  interference  by  state  power. 

A  state  statute  which  forbids  a  resort  to  the  Federal  courts  on  the 
ground  of  diversity  of  citizenship  and  punishes  by  extraordinary 
penalties  any  assertion  of  a  right  to  remove  a  case  under  the  Federal 
law  and  attempts  to  divest  the  Federal  courts  of  thdr  power  to 
determine  whether  the  right  exists,  is  imconstitutional  as  an  at- 
tempted exertion  of  state  power  over  the  judicial  power  of  the 
United  States. 

A  State  cannot  destroy  the  right  to  remove  causes  to  the  Federal 
courts  by  imposing  arbitrary  conditions  as  to  state  citizenship  which 
render  it  impossible  for  one  entitled  to  the  right  to  avail  of  it. 

A  suit  by.  a  non-resident  against  officers  of  a  State  to  enjoin  the  en- 
forcement of  a  state  statute  which  violates  constitutional  ri^ts  of 
complainant^  not  a  suit  against  the  State  within  the  prohibition  of 
the  Eleventh  Amendment. 

A  state  statute  which  deprives  those  entitled  thereto  of  a  Federal  right 
is  not  made  constitutional  by  the  fact  that  it  does  not  discriminate 
but  operates  on  all  alike. 

The  Oklahoma  statute  of  May  26, 1908,  forbidding  foreign  corporations 
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from  asBerting  any  citizenship  other  than  of  that  State  and  providing 
for  the  revocation  and  forfeiture  of  the  charter  of  any  corporation 
filing  a  petition  for  removal  of  a  cause  from  the  state,  to  the  Federal, 
court,  is  unconstitutional  as  to  ccuporations  dcnng  an  interstate 
business  as  an  attempt  to  restrain  and  penalise  the  assertion  of  a 
Federal  rigjit.  Dofffe  v.  Caniinenial  Ins.  Co.,  94  U.  S.  535,  and 
&eurtly  Co.  v.  Ph;irt2»,  202  U.  S.  246,  distinguished. 

Where  the  plain  text  of  a  state  statute  leaves  no  doubt  that  it  is  an 
attempt  to  prevent  removal  of  causes  to  the  Federal  court,  it  will  not 
be  construed  as  a  mere  exercise  of  reasonable  control  over  corpora- 
laons. 

When  the  construction  of  a  state  statute  given  by  the  state  court  and 
the  state  od^cers  is  plainly  right,  this  court  will  not  give  the  statute  a 
different  construction  because  under  the  one  so  given  the  statute  is 
flagrantly  repugnant  to  the  Constitution. 

Thb  St.  Louis  &  San  Francisco  Railroad  Company,  a 
corporation  chartered  under  the  laws  of  Missouri  and  a 
citizen  and  resident  of  that  State,  owned,  controlled  or 
operated,  for  the  purpose  of  interstate  and  intrastate  com- 
merce, many  hundreds  of  miles  of  railway  in  Oklahoma 
and  extending  into  adjoining  States  and  beyond.  These 
lines  existed  and  were  operated  by  the  company,  some,  it 
may  be,  before  the  Territory  of  Oklahoma  was  organized 
and  most,  if  not  all,  before  Oklahoma  was  endowed  with 
Statehood.  The  lines  composing  the  system  originated  in 
various  charters,  some  enacted  by  Congress  accompanied 
with  grant  of  land,  and  others  by  territorial  grant.  The 
unified  system  resulted  from  foreclosures,  consolidations, 
etc.  In  1908  the  company  was  sued  by  a  citizen  and  resi- 
dent of  Oklahoma,  in  a  court  of  that  State.  On  the  ground 
of  diversity  of  citizenship  a  petition  and  bond  in  due  form 
and  seasonable  time  were  filed  by  the  company  for  removal 
to  the  Circuit  Coiuii  of  the  United  States  for  the  Western 
IMstrict  of  Oklahoma.  What  action  was  taken  by  the 
state  court  does  not  appear,  but  presiunably  the  petition 
was  denied — ^the  following  document  having  been  issued 
by  the  Secretary  of  State. 
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"State  op  Oklahoka. 
Revocation  of  Charter  of  St.  Louis  &  San  Francisco  Railroad 
Company  in  Oklahoma. 
GXTTHRIE,  OKLAHOliA,  Aufftist  29th,  1908. 
In  the  District  Court. 
Gebtrube  Goode,  Administratrix  of  the  Estate  of  Frank 
R.  Goode,  Deceased,  Plaintiff, 
vs. 
St.  Louis  &  San  Francisco  Railroad  Company,  a  Cor- 
poration, Defendant. 
Petition  for  Removal  to  the  Circuit  Court  of  the  United 

States. 
State  of  OKLAHOiiA, 

Comanche  County: 
Having  received  due  and  legal  notice  from  J.  T.  Johnson, 
Judge  of  the  District  Court  of  Comanche  County,  that  the 
above  named  corporation  defendant,  St.  Louis  &  San 
Francisco  Railroad  Company  has  filed  a  petition  for  re- 
moval to  the  United  States  Court,  a  certified  copy  of  which 
is  on  record  in  the  office  of  the  Secretary  of  State  at  the 
Capitol  in  the  City  of  Guthrie  in  the  State  of  Okla- 
homa. 

Therefore,  I,  Leo  Meyer,  Assistant  Secretary  of  State 
and  now  Acting  Secretary  of  State  of  the  State  of  Okla- 
homa by  authority  invested  in  me  under  section  four  of 
House  Bill  No.  131  approved  by  the  Governor  of  the  State 
of  Oklahoma,  C.  N.  Haskell,  May  26th,  1908,  do  hereby 
declare  the  license  of  the  said  St.  Louis  &  San  Francisco 
Railroad  Company  to  transact  business  in  the  State  of 
Oklahoma  forfeited  and  revoked. 

In  testimony  whereof,  I  have  set  my  hand  and  caused  to 
be  affixed  the  great  Seal  of  the  State. 

Done  at  the  city  of  Guthrie  this  twenty-ninth  day  of 
August,  A.  D.,  1908. 

[seal]  LEO  MEYER, 

Acting  Secretary  of  State.^* 
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Thereupon  the  suit  which  is  now  before  us  was  com- 
menced by  the  Raibroad  Company  against  the  Secretary  of 
State  and  his  assistant,  seeking  to  enjoin  them  from  giving 
effect  to  the  certificate  or  in  any  way  disturbing  or  inter- 
fering with  the  company  in  carrying  on  business  in  the 
State.  With  much  ampUtude  of  statement  the  source  and 
history  of  the  title  of  the  various  raikoads  forming  part  of 
the  complainant's  system  in  Oklahoma  were  enumerated. 
In  addition  to  asserting  that  rights  secured  to  the  corpora- 
tion by  the  state  constitution  had  been  denied  by  the  ac- 
tion complained  of ,  violations  of  the  Constitution  of  the 
United  States  were  specifically  asserted  on  the  following 
grounds:  First,  because  the  state  law  under  which  the 
Secretary  of  State  had  purported  to  act  and  the  action 
taken  thereunder  constituted  an  unwarranted  interference 
on  the  part  of  the  State  and  its  officers  with  the  judicial 
power  of  the  United  States;  second,  because  the  attempt  to 
exclude  tjie  Company  from  the  State  and  prevent  it  from 
doing  business  therein,  imder  the  circumstances  stated, 
was  repugnant  to  the  commerce  clause  of  the  Constitution, 
the  due  process  clause  of  the  Fourteenth  Amendment  and 
the  contract  clause,  the  latter  being  based  on  the  assertion 
that  the  congressional  and  legislative  acts  by  which  the 
roads  forming  part  of  the  system  of  the  company  had  been 
incorporated,  constituted  contracts  giving  a  right  to  do 
business  in  Oklahoma  which  that  State  had  no  power  to 
impair.  The  court  allowed  a  restraining  order.  The  bill 
was  demurred  to  on  the  groimd  of  want  of  jurisdiction 
and  want  of  equity.  The  demurrer  was  overruled.  The 
court,  in  an  elaborate  opinion,  expounded  its  reasons  for 
so  doing,  holding  that  it  had  jurisdiction  because  of  di- 
versity of  citizenship,  the  complainant  being  a  citizen  of 
Missouri  and  the  defendants,  citizens  and  residents  of 
Oklahoma.  In  reaching  this  conclusion,  the  court  analyzed 
the  various  transactions,  foreclosure,  and  consolidations, 
etc.,  by  which  the  railroad  company  had  acquired  the  lines 
VOL.  cqxxxn— 21 
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.composing  its  system  and  held  that  there  was  nothing  in 
any  of  them  which  destroyed  the  Missouri  citizenship  of 
the  complainant.  It  moreover  held  in  any  event  there 
was  ample  ground  for  jurisdiction  because  of  the  constitu- 
tional rights  asserted. 

As  to  the  alleged  want  of  equity  in  the  bill,  the  court, 
after  stating  that  the  obvious  purpose  of  the  legislation 
imder  which  the  Secretary  of  State  had  acted  as  deduced 
from  its  text  was  to  prevent  the  removal  of  causes  from 
the  State  to  a  court  of  the  United  States,  declared  that 
the  defendant  in  argument  had  so  conceded.  It  was  de- 
cided that  the  State  was  without  authority  to  legislate  to 
that  effect  and  therefore  the  law  in  question  and  the  action 
of  the  Secretary  of  State  taken  imder  it  were  void  because 
of  repugnancy  to  the  Constitution  of  the  United  States. 
The  answer  which  was  then  filed,  admitted  the  incorpora- 
tion of  the  complainant  in  Missoiui  and  the  citizenship 
in  Oklahoma  of  the  defendants,  as  well  as  the  jurisdic- 
tional amount.  The  allegations  of  the  complaint  as  to 
interference  with  the  authority  of  the  courts  of  the  United 
States  as  to  the  conmierce  and  contract  clauses  of  the  Con- 
stitution and  the  due  process  and  equal  protection  clauses 
of  the  Fourteenth  Amendment,  were  sought  to  be  trav- 
ersed by  copious  averments  concerning  the  subject.  Fi- 
nally it  was  asserted,  1,  that  the  Missouri  corporation  was 
never  authorized  to  acquire  any  railroad  in  either  the  In- 
dian or  Oklahoma  Territory  and  it  therefore  had  no  stand- 
ing to  assert  as  a  Missouri  corporation,  its  ownership  and 
control  of  such  roads  as  a  basis  for  removal;  2,  that  in 
forming  the  line  or  lines  of  railway  which  constituted  its 
system,  the  complainant  had  consolidated  parallel  and 
competing  roads  in  violation  of  the  anti-trust  laws  of  the 
Territory  and  of  the  State  of  Oklahoma,  as  well  as  the 
law  of  the  United  States  and  therefore  the  corporation 
was  not  in  a  position  to  assert  its  Missoiui  citizenship; 
and  3,  that  the  acquisition  by  the  complainant  of  various 


Digitized  by 


Google 


HARRISON  V.  ST.  L.  &  SAN  FRANCISCO  R.  R.    323 
232  U.  S.  Argumentior  Appellant. 

roads  forming  parts  of  its  system  which  were  covered  by 
charters  granted  by  Congress  or  by  Oklahoma  Territory 
was  in  conflict  with  such  charters,  and  for  this  reason, 
moreover^  the  corporation  could  not  be  heard  to  assert  its 
Missouri  citizenship.  An,  exception  of  the  complainant  to 
the  relevancy  of  the  three  groimds  just  stated,  was  main- 
tained, and  they  were  stricken  from  the  answer.  By  agree- 
ment between  the  parties,  the  present  appellant,  the  suc- 
cessor in  office  as  Secretary  of  State,  was  substituted  as 
defendant.  Thereupon,  the  case  having  been  submitted 
to  the  court  on  bill  and  answer,  a  decree  was  entered  per- 
petually enjoining  the  Secretary  of  State  from  giving  effect 
to  the  order  of  revocation  or  interfering  with  or  distiu-bing 
the  complainant  in  the  transaction  of  its  business  in  the 
State.  It  was  expressly  decreed  that  the  act  of  the  legis- 
lature of  Oklahoma  upon  which  the  action  of  the  Secretary 
of  State  was  taken  was  void  and  unenforceable  because  of 
its  repugnancy  to  the  Constitution  of  the  United  States. 
This  appeal  was  then  taken. 

Mr.  Charles  West,  Attorney  General  of  the  State  of 
Oklahoma,  and  Mr.  Ben  F.  Harrison,  Secretary  of  State 
of  the  State  of  Oklahoma,  for  appellant: 

The  purpose  of  the  act  is  to  enforce  the  State's  visi- 
torial  powers  over  corporations  doing  business  within  its 
borders. 

It  is  immaterial  what  any  persons  may  have  thought 
as  to,  or  even  what  were,  the  motives  of  the  legislature. 
Colder  v.  Michigan,  218  U.  S.  591. 

That  the  act  was  not  intended  to  hinder  the  Federal 
courts  is  evident  because  it  necessarily  fails  to  accomplish 
that  purpose.  Southern  Ry.  Co.  v.  Allison,  190  U.  S. 
330. 

Constitutional  and  other  statutory  provisions  which 
are  to  be  considered  as  in  pari  materia^  urge  that  this  is 
but  a  visitorial  statute. 
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The  difference  between  the  Oklahoma  act  and  the  other 
acts  involved  in  former  decisions  of  this  court  is  that  those 
acts  discriminate  against  foreign  corporations,  while  the 
Oklahoma  act  does  not.  It  is  not  within  the  reasoning 
of  Hemdan  v.  C,  R.  I.  &  P.  Ry.  Co.,  218  U.  S.  135;  PuOr 
man  Co.  v.  Kansas,  216  U.  S.  56;  Ludtvig  v.  West.  Un.  Td. 
Co.,  216  U.  S.  146;  West.  Un.  Td.  Co.  v.  Kansas,  216  U.  S. 
1;  SoiUhem  Co.  v.  Greene,  216  U.  S.  400. 

In  all  of  those  cases  the  statute  was  held  to  be  either 
direct  interference  with  interstate  conmierce,  or  else  dis- 
criminated against  companies  doing  interstate  commerce, 
and  in  each  Instance  was  held  to  violate  the  obligation  of 
a  contract. 

The  Oklahoma  act  does  none  of  these  things. 

The  Oklahoma  act  works  no  discrimination,  and  should 
be  sustained  under  Security  Co.  v.  Prewitt,  202  U.  S.  248; 
Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  535;  National  Coun- 
cil V.  Stabs  CouncU,  203  U.  S.  163. 

The  State  may  domicile  within  itself  all  corporations 
doing  intrastate  business  within  its  limits.  Thompson, 
Corporations,  2d  ed.,  §§  490  et  seq.;  St.  L.  R.  Co.  v.  James, 
161  U.  S.  545;  Matrine  v.  Ins.  Co.,  53  N.  Y.  App.  339; 
Safford  v.  Topeka  Water  Co.,  52  Pac.  Rep.  422;  AspinwaU 
V.  Ohio  &  Miss.  R.  R.  Co.,  20  Indiana,  492;  Attorney 
General  v.  Lumber  Co.,  59  N.  W.  Rep.  1048;  Simmons  v. 
Norf.  &  Bait.  Sibt.  Co.,  113  N.  Car.  147;  Attorney  General 
V.  Milwaukee  Ry.  Co.,  45  Wisconsin,  579;  Comrmmwealih 
V.  Pittsburg  R.  R.  Co.,  58  Pa.  St.  26;  Rolling  Stock  Co.  v. 
People,  147  lUmois,  234;  State  v.  So.  Pac.  Co.,  24  Texas, 
78;  People  v.  Oakland  Bank,  1  Douglas  (Mich.),  282; 
Huglar  v.  Craigin  CatUe  Co.,  40  N.  J.  Eq.  392. 

The  act  is  one  properly  within  the  police  power  of  the 
State.  Its  purpose  is  to  subject  corporations  doing  intrar 
state  business  within  the  State  to  the  full  visitorial  and 
regulative  powers  of  the  State,  by  requiring,  a^domicile 
in  the  State,  together  with  the  attendant  circumstances 
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of  the  persons  of  the  officei.3,  books,  papers,  etc.,  within 
Oklahoma. 

The  State  has  the  same  right  to  require  a  domestic 
domicile  of  a  foreign  corporation  doing  intrastate  business, 
as  it  would  have  of  its  own  corporations. 

The  State  may  oust  a  corporation  repudiating  its  cresr 
tive  powers,  whether  such  corporation  be  one  of  its  own 
children  or  one  of  its  foster  children.  See  Comp.  Laws 
Oklahoma,  1909,  Snyder,  supra,  in  §§  1400  to  1406. 

A  foreign  corporation  is  left  the  right  to  resort  to  the 
Fed^td  courts  upon  any  ground  that  a  citizen  of  the  State 
might  resort  to  those  courts,  and  in  addition  to  the  ri^t 
given  by  the  laws  of  the  United  States  for  a  resort  to  the 
Fed^td  court,  either  by  removal  or  original  action,  be- 
cause the  domesticity  of  the  citizen  is  not  taken  away, 
although  the  consequence  of  the  claim  of  foreign  domicile 
will  be  to  prevent  it  from  doing  further  intra  business  in 
the  State.  As  long  as  the  corporation  is  left  free  to  exer- 
cise the  option  of  remaining  in  the  State  as  a  doniestic 
corporation,  or  of  repudiating  the  domicile  of  the  State, 
and  losing  its  domestic  privilege,  this  cannot  be  an  tmcon- 
stitutional  exercise  of  state  power,  provided,  it  is  not 
administered  in  an  airbitrary  or  discriminatory  manner. 

The  act  does  not  deprive  any  person  of  a  privilege  or 
deny  any  person  equal  protection  of  the  law.  It  does  not 
discriminate  against  foreign  corporations. 

The  act  is  not  an  interference  with  interstate  commerce. 
Waters-Pierce  OH  Co.  v.  Texas,  177  U.  S.  45;  Louis.  & 
Nash.  R.  Co.  V.  Kentucky,  183  U.  S..612,  518. 

Mr.  W.  F.  Evans  and  Mr.  E.  T.  MiUer  for  appellee: 
The  evident  purpose  of  the  act  of  1908  is  to  prevent 
foreign  corporations  doing  business  in  Oklahoma  from 
invoking  jurisdiction  of  the  Federal  courts  in  that  State. 
If  such  be  the  purpose  of  the  aqt,  it  is  ineffectual  to  that 
end.   Buck  Stove  Co.  v.  Vickers,  226  U.  S.  205;  Hemdon  v. 
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C,  R.  I.  &  P.,  218  U.  S.  135;  iMixaiq  v.  TTestem  Vnim, 
216  U.  S.  146;  Pullman  Co.  v.  Kansas,  216  U.  S.  66; 
St.  L.  A  S.  F.  h.  R.  Co.  V.  James,  161  U.  S.  545;  Southern 
Co.  V.  Greene,  216  U.  S.  400;  Southern  Pac.  Co.  v.  Denton, 
146  U.  S.  202;  S<mthem  R.  R.  Co.  v.  AUis(m,  190  U.  S.  326; 
Textbook  Co.  v.  Pigg,  217  U.  S.  91;  West.  Un.  Tel.  Co.  v. 
Kansas,216V.8.1. 

Appellee  having  the  right  to  remove  the  case  from  the 
state  to  the  Federal  court,  cannot  be  lawfully  ^eluded 
from  the  State  for  exercising  that  constitutional  right, 
because — 

It  has  a  contract  with  the  United  States,  permitting  it  to 
remain  in  the  State  of  Oklahoma  for  tiie  piuix)se  of 
operating  its  railroad. 

It  had  a  contract  with  the  Territory  of  Oklahoma,  which 
is  protected  by  the  Constitution  of  tibe  United  States  and 
by  the  provision  of  the  constitution  of  Oklahoma,  pre- 
serving all  rights  previously  existing. 

To  exclude  appellee  from  the  State  would  be  to  impair 
the  obligation  of  those  contracts,  in  violation  of  Federal 
and  state  constitutional  guaranties. 

To  exclude  appellee  from  the  State  would  be  to  destroy 
its  property  in  that  State,  aggregating  many  millions  of 
dollars,  and  to  deprive  appellee  of  its  property  without 
due  process  of  law.  Am.  Smelting  Co.  v.  Colorado,  204 
U.  S.  103;  California  v.  Pac.  Ry.  Co.,  127  U.  S.  1;  Cesma  v. 
United  States,  169  U.  S.  165;  Hager  v.  Redamatian  Dist., 
Ill  U.  S.  701 ;  Holden  v.  Hardy,  169  U.  S.  366;  Kansas  Pac. 
Ry.  Co.  V.  A.,  T.  &  S.  F.  Ry.,  112  U.  S.  414;  Londoner  v. 
Denver,  210  U.  S.  373;  New  Jersey  v.  Yard,  95  U.  S.  104; 
N.  Y.,  L. E..&  W.  Ry.  v.  Pennsylvania,  153  U.  S.  628;  Panri- 
sylvania  v.  Wheeling  Co.,  13  How.  518;  Powers  v.  Detroit  & 
O.  H.  Ry.,  201  U.  S.  559;  Reagan  v.  Farmers'  L.  &  T.  Co., 
154  U.  S.  392;  Roberts  v.  N(yr.  Pac.  Ry.  Co.,  158  U.  S.  1; 
St.  Paul  ike.  Ry.  Co.  v.  Phelps,  137  U.  S.  528;  Smith  v. 
A.,  T.  &  S.  F.  Ry.,  64  Fed.  Rep.  272;  United  States  v. 


Digitized  by 


Google 


HARRISON  V.  ST.  L.  A  SAN  FRANCISCO  R.  R.  327 
232  U.  S.  Opinion  of  the  Court. 

Percheman,  7  Pet.  51;  Vincennes  v.  StatSf  14  How. 
263. 

The  act  is  void  because  it  is  an  indirect  interference 
with^  and  imposes  a  direct  burden  upon,  inta*state  com- 
merce. AU.  Coast  Line  v.  Wharton,  207  IT.  S.  328;  Buck 
Stove  Co.  V.  Vickersy  226  U.  S.  206;  Darnell  v.  Memphis, 
208  U.  S.  113;  Gibbons  v.  Ogden,  9  Wh.  1;  Heiman  v. 
Southern  Ry.  Co.,  203  U.  S.  270;  Ludwig  v.  West.  Un.  Tel. 
Co.,  216  U.  S.  146;  Pensacola  Tel.  Co.  v.  West.  Un.  Tel. 
Co.,  96  U.  S.  1;  PuUman  Co.  v.  Kansas,  216  U.  S.  56; 
Rearick  v.  Pennsylvania,  203  U.  S.  607;  West.  Un.  Tel.  Co. 
V.  Zarw^w,  216  U.  S.  1. 

Appellee  did  not  consolidate  with  the  various  corpora- 
tions specified  in  the  amended  bill. 

The  order  attempting  to  revoke  the  license  of  appellee 
is  void.    VanWycky.Knevals,106V.8.m). 

The  act  is  void  because  in  violation  of  the  Eighth 
Amendment  to  the  Constitution  of  the  United  States  and 
§  18,  Art.  II  of  the  constitution  of  Oklahoma,  forbidding 
the  imposition  of  excessive  fines.  Ex  parte  You/ng,  209 
U.  S.  123. 

Mr.  Chief  Justice  White,  after  making  the  foregoing 
statement,  delivered  the  opinion  of  the  court. 

We  have  stated  the  case  only  to  the  e?ctent  necessary  to 
make  clear  the  questions  essential  to  be  decided. 

The  assignments  of  error  in  general  terms  assail  the 
overruling  of  the  demurrer,  the  striking  of  matter  from 
the  answer  and  the  final  decree.  The  propositions,  how- 
ever, which  are  urged  at  bar  to  sustain  these  general 
assignments  are  numerous  and  we  think  in  some  aspects 
redimdant.  To  consider  them  in  the  order  in  which  they 
are  urged  would  besides  giving  rise  to  repetition  tend  to 
produce  confusion.  We  hence  disregard  the  mere  order  in 
which  they  are  stated  in  the  argument  and  come  to  con- 
sider the  fimdamental  propositions  necessary  to  be  taken 
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into  view  in  order  to  determine  whether  the  court  below 
was  right  in  holding  that  the  law  iinder  which  the  Secre- 
tary of  State  acted,  as  well  as  the  action  of  that  officer, 
were  void  because  inconsistent  with  the  judicial  power  of 
the  United  States,  reserving  until  that  is  done  such 
separate  consideration  of  the  propositions  relied  on  as  we 
may  deem  it  necessary  to  make. 

It  may  not  be  doubted  that  the  judicial  power  of  the 
United  States  as  created  by  the  Constitution  and  pro- 
vided for  by  Congress  pursuant  to  its  constitiational 
authority,  is  a  power  wholly  independent  of  state  action 
and  which  therefore  the  sev^td  States  may  not  by  any 
exertion  of  authority  in  any  form,  directiy  or  indirectiy, 
destroy,  abridge,  limit  or  render  inefficacious.  The 
doctrine  is  so  elementary  as  to  require  no  citation  of 
authority  to  sustain  it.  Indeed,  it  stands  out  so  plainly 
as  one  of  the  essential  and  fimdamental  conceptions  upon 
which  our  constitutional  system  rests  and  the  lines  which 
define  it  are  so  broad  and  so  obvious  that,  unlike  some  of 
the  other  powers  del^ated  by  the  Constitution,  where 
the  lines  of  distinction  are  less  clearly  defined,  the  at- 
tempts to  transgress  or  forget  them  have  been  so  infre- 
quent as  to  call  for  few  occasions  for  their  statement  and 
application.  However,  though  infrequent,  occasions  have 
not  been  wanting,  especially  on  tiie  subject  of  the  removal 
of  causes  with  which  we  are  now  dealing,  where  the 
general  principle  has  been  expounded  and  applied  so  as  to 
cause  the  subject,  even  from  the  mere  point  of  view  of 
authority,  to  be  beyond  the  domain  of  all  possible  con- 
troversy. 

See  for  general  question.£a;  parte  Young,  209  U.  S.  123; 
Reagan  v.  Farmers'  Loan  &  Trust  Co.,  164  U.  S.  362,  391; 
Hess  V.  Reynolds,  113  U.  S.  73,  77;  MadisonviUe  Traclum 
Co.  V.  Mining  Co.,  196  U.  S.  239,  252,  and  on  subject  of 
removal,  Soidhem  Pacific  Company  v.  Denton,  146  U.  S. 
202;  St.  Louis  &  8.  F.  Ry.  Co.  v.  James,  161  U.  S.  646; 
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Southern  Railway  Company  v.  AUison^  190  U.  S,  326; 
Hemdon  v.  C,  R.  I.  &  P.,  218  U.  S,  135. 

With  this  general  principle  in  hand  let  us  come  to  fix 
one  or  more  of  the  essentials  of  the  right  to  remove  as  a 
prelude  to  testing  the  assailed  statute  and  the  action 
taken  under  it.  In  the  first  place^  the  right  unrestrained 
and  unpenalized  by  state  action  on  compliance  with  the 
forms  required  by  the  law  of  the  United  States  to  ask  the 
removal  of  a  cause  pending  in  a  State  to  a  United  States 
court  is  obviously  of  the  very  essence  of  the  right  to  remove 
conferred  by  the  law  of  the  United  States.  In  the  second 
place,  as  the  right  given  to  remove  by  the  United  States 
law  is  paramount,  it  results  that  it  is  also  of  the  essence  of 
the  right  to  remove,  that  when  an  issue  of  whether  a 
prayer  for  removal  was  rightfully  asked  arises,  a  Federal 
question  results  which  is  determinable  by  the  courts  of  the 
United  States  free  from  limitation  or  interference  arising 
from  an  exertion  of  state  power.  In  the  third  place,  as  the 
right  freely  exists  to  seek  removal  unchecked  or  unbur- 
dened by  state  authority  and  the  duty  to  determine  the 
adequacy  of  a  prayed  removal  is  a  Federal  and  not  a  state 
question,  it  follows  that  the  States  are  in  the  nature  of 
things  without  authority  to  penalize  or  pimish  one  who  has 
sought  to  avail  himself  of  the  Federal  right  of  removal  on 
the  ground  that  the  removal  asked  was  unauthorized  or 
illegal.  Let  us  come  then  to  the  text  of  the  statute  with 
the  object  of  determining  its  constitutionality. 

Its  first  section  provides  ''that  the  domicile  of  every 
person,  firm  or  corporation  conducting  a  business  in 
person,  by  agent,  through  an  ojffice,  or  otherwise  transact- 
ing business  within  the  State  of  Oklahoma,  and  which  has 
complied  with  or  may  comply  with  the  constitution  and 
laws  of  the  State  of  Oklahoma,  shall  be  for  all  purposes 
deemed  and  held  to  be  the  State  of  Oklahoma.''  The 
second  section  provides  for  the  knmediate  revocation  of 
''the  license  or  charter  to  do  business  within  the  State  of 
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Oklahoma  of  every  person,  firm  or  corporation  conducting 
a  business  in  person,  h^  agent,  thrbu^  an  office  or  other- 
wise transacting  business  within  said  State  of  Oklahoma, 
who  shall  claim  or  declare  in  writing  before  any  court  of 
law  or  equity  within  said  State  of  Oklahoma,  domicile 
within  another  State  or  foreign  country/'  The  third 
section  makes  it  the  duty  of  the  judge  of  any  court  before 
which  any  claim  of  foreign  domicile  is  made  within  the 
contemplation  of  the  second  section  to  at  once  make 
report  of  the  fact  to  the  Secretary  of  State  and  to  transmit 
to  that  officer  a  copy  of  the  claim,  and  the  fourth  section 
imposes  on  the  Secretary  of  State  the  duty  immediately 
on  the  receipt  of  such  report  and  copy  of  iJie  declaration 
to  "declare  the  license  or  charter  of  any  person,  firm  or 
corporation  so  filing  said  claim  or  declaration,  forfeited 
and  revoked,''  and  the  fifth  causes  it  to  be  a  misdemeanor 
subjecting  to  a  penalty  of  not  less  than  one  thousand  nor 
more  than  five  thousand  dollars  each  day  or  part  of  day, 
for  any  person  whose  license  or  charter  is  revoked  to  do 
business  in  Oklahoma  in  conffict  with  the  prohibitions  of 
the  statute. 

While  the  provisions  of  the  statute  are  dependent  one 
upon  the  other  and  are  unified  in  the  sense  that  they  all 
are  components  of  a  common  purpose,  that  is,  tend  to  the 
realization  of  one  and  the  same  legislative  intent,  its 
provisions  nevertheless,  for  the  purpose  of  analysis,  are 
plainly  two-fold  in  character,  that  is,  one,  the  compulsoiy 
citizenship  and  domicile  within  the  State  which  the  first 
section  imposes  and  the  other  the  prohibition  which  the 
statute  pronounces  against  any  assertion  in  a  court  of  the 
existence  of  any  other  citizenship  and  domicile  than  that 
which  the  statute  ordains  and  the  means  and  penalties 
provided  for  sanctioning  such  prohibition.  Although 
theoretically,  the  first  would  seem  to  be  the  more  primary 
and  fundamental  of  the  two,  since  the  second  after  all 
consists  but  of  methods  provided  for  making  the  first 
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operative,  the  second  from  the  pomt  of  view  we  axe  exam- 
ining is  the  primal  consideration,  since  it  directly  deals 
with  the  assertion  in  a  state  court  of  a  right  to  remove 
and  provides  the  mechanism  which  was  deemed  to  be 
effectual  to  render  the  assertion  of  such  right  impossible. 
In  other  words,  the  difference  between  its  two  provisions 
is  that  which  exists  between  an  attenipt  on  the  one  hand  to 
render  the  enjojnnent  of  a  Federal  right  impossible  by 
arbitrarily  creating  a  fictitious  legal  status  incompatibly 
with  the  existence  of  the  right  and  on  the  other  hand  the 
formulation  of  such  prohibitions  and  the  establishment  of 
such  penalties  against  the  attempt  to  avail  of  the  Federal 
right  as  to  cause  it  to  be  impossible  to  assert  it.  Coming 
then  to  consider  the  statute  from  the  second  or  latter 
point  of  view,  we  think  it  is  clear  that  it  plainly  and 
obviously  forbids  a  resort  to  the  Federal  courts  on  the 
ground  of  diversity  of  citizenship  in  the  contingency 
contemplated,  punishes  by  extraordinary  penalties  any 
assertion  of  a  right  to  remove  under  the  laws  of  the  United 
States,  and  attempts  to  divest  the  Federal  courts  of  their 
power  to  determine,  if  issue  arises  on  the  subject,  whether 
there  is  a  right  to  remove.  Indeed,  the  statute  goes  much 
further,  since  when  an  application  to  remove  is  made,  in 
order  to  prevent  a  judicial  consideration  of  its  merits  even 
by  the  state  court,  it  in  effect  conunands  the  judge  of  such 
court  on  the  making  of  the  application  to  refuse  the  same 
and  to  certify  the  fact  that  it  was  made  to  a  state  executive 
officer  to  the  end  that  such  officer  should  without  judicial 
action  strip  the  petitioning  corporation  of  its  right  to  do 
business,  besides  subjecting  it  to  penalties  of  the  most 
destructive  character  as  a  means  of  compelling  acquies* 
cence.  When  the  nature  of  the  statute  is  thus  properly 
appreciated,  nothing  need  be  further  said  to  manifest  its 
obvious  repugnancy  to  the  Constitution  or  to  demon- 
strate the  correctness  of  the  decree  of  the  court  below. 
The  conclusion  just  stated  leaves  us  only  the  duty  of 
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tseparately  and  briefly  referring  to  some  of  the  propositions 
pressed  in  argument:  a,  the  contention  that  because  the 
object  of  the  suit  was  to  enjoin  state  officers  from  violating 
the  constitutional  rights  of  the  complainant,  it  was  there- 
fore a  suit  agaiiffit  the  State  and  not  maintainable,  is  so 
plainly  in  conflict  with  the  settled  doctrine  to  the  contrary 
that  we  do  not  further  notice  it.  h,  The  contention  so 
much  insisted  upon,  that  the  act  should  not  be  declared 
unconstitutional  because  it  does  not  discriminate,  we  as- 
sume refers  to  the  provision  of  the  statute  creating  an 
arbitrary  standard  of  state  citizenship  and  domicile;  but 
as  we  see  no  possibility  of  separating  that  provision  from 
the  unconstitutional  attempt  to  prevent  access  to  the 
courts  of  the  United  States,  there  is  no  occasion  to  further 
deal  with  the  subject  of  discrimination.  If,  however,  we 
were  to  separately  consider  it,  at  once  it  is  to  be  observed 
that  the  contention  proceeds  upon  a  self-evident  miscon- 
ception which  is  this,  that  if  only  wrong  be  indiscriminately 
done  it  becomes  rightful,  c.  The  proposition  that  the  con- 
stitutionality of  the  statute  and  the  action  taken  under  it, 
is  supported  by  the  decisions  in  Doyle  v.  Continentdl  Insur- 
ance Company y  94  U.  S.  635  and  Security  Company  v. 
Prewitt,  202  U.  S.  246,  is  we  think  plainly  unfounded. 
Those  cases  involved  state  legislation  as  to  a  subject  over 
which  there  was  complete  state  authority,  that  is,  the  ex- 
clusion from  the  State  of  a  corporation  which  was  so  or- 
ganized that  it  had  no  authority  to  do  anything  but  a 
purely  intrastate  business,  and  the  decisions  rested  upon 
the  want  of  power  to  deprive  a  State  of  its  right  to  deal 
with  a  subject  which  was  in  its  complete  control,  even 
though  an  unlawful  motive  liiight  have  impelled  the  State 
to  exert  its  lawful  power.  But  that  the  application  of 
those  cases  to  a  situation  where  complete  power  in  a  State 
over  the  subject  dealt  with,  does  not  exist,  has  since  been 
so  repeatedly  passed  upon  as  to  cause  the  question  not  to 
be  open.    Western  Union  Telegraph  Company  v.  Kanrns, 
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216  U.  S.  1 ;  PuOman  Company  y.  KansM,  ib.  66;  Tex&ook 
Company  v.  Pigg,  217  U.  S.  91 ;  Btu:k  Stove  &  Range  Co.  v. 
Vickers,  226  U.  S.  205,  and  Hemdon  v.  C,  R.  &  I.  P.  By., 
218  U.  S.  135.  The  grounds  of  the  decision  in  the  last  case . 
show  the  extremely  narrow  scope  of  the  rulings  in  the 
Doyle  and  Prewitt  cases,  and  render  their  inapplicability 
to  this  case  certain.  Indeed,  the  ruling  in  the  Hemdon 
Case  and  in  those  subsequent  to  the  Doyh  and  Prewitt 
cases,  most  of  which  were  reviewed  in  the  Hemdon  Case, 
demonstrates  that  no  authority  is  afforded  by  those  two 
cases  for  the  conception  that  it  is  within  the  power  of  a 
State  in  any  form,  directly  or  indirectly,  to  destroy  or  de- 
prive of  a  right  conferred  by  the  Constitution  and  laws  of 
the  United  States,  d.  The  matters  which  the  court  below 
ordered  stricken  from  the  answer  were  irrelevant  to  the 
issue  for  decision  even  if  it  be  conceded  hypothetically 
that  they  had  merit,  because  under  that  assumption  they 
would  have  only  been  properly  CQ^zable  if  presented  in 
an  appropriate  manner  and  at  the  proper  time  to  the  Fed- 
eral tribunal  which  had  a  right  to  pass  upon  them  when 
considering  the  propriety  of  the  removal  which  was  prayed, 
e.  We  consider  that  the  plain  text  of  the  statute,  the 
meaning  affixed  to  it  by  the  state  court  when  the  applica- 
tion to  remove  was  made,  the  subsequent  action  taken  by 
the  state  officers,  the  character  of  the  pleadings,  the  con- 
cession as  stated  by  the  court  below  which  was  made  in 
the  argument,  all  leave  no  room  for  the  contention  that  at 
all  events  the  statute  should  be  construed  not  as  an  at- 
tempt on  the  part  of  the  State  to  prevent  the  removal  of 
causes,  but  simply  as  an  effort  on  the  part  of  the  State 
to  ex^  reasonable  control  over  corporations  within  its 
borders.  The  argument  that  because  the  statute,  if  under- 
stood as  we  understand  it,  is  so  flagrantly  repugnant  to 
the  Constitution  as  to  suggest  the  impossibflity  of  believing 
that  it  was  enacted  with  that  end  in  view  but  repudiates, 
as  we  have  seen,  the  action  of  the  state  court  and  of  the 
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state  officers  under  it  and  the  whole  course  of  the  trial,  and 
comes  at  last  to  the  contention  that  the  more  plainly  an 
enactment  violates  the  Constitution,  the  more  urgent  the 
duty  of  deciding  that  it  does  not  do  so. 

Affirmed. 


BACCUS  V.  STATE  OF  LOXHSIANA. 

ERROR  TO  THE  THIRD  JUDICIAL  DISTRICT  COURT,  PARISH  OF 
CLAIBORNE,   STATE   OP  LOUISIANA. 

No.  170.    Aigued  January  19,  1914.— Dedded  February  24,  1914. 

This  court  will  not  disregard  the  construction  placed  upon  a  state  stat- 
ute by  the  highest  court  of  the  State  especially  if  it  involves  giving 
the  statute  one  meaning  for  the  purpose  of  determining  whether  the 
acts  in  question  are  within  its  terms  and  another  meaning  for  the 
purpose  of  escaping  the  Federal  question. 

A  State  may  classify  and  regulate  itinerant  vendors  and  peddlers, 
Emert  v.  Missauriy  156  U.  S.  296,  and  may  also  regulate  the  sale  of 
drugs  and  medicines. 

The  statute  of  Louisiana  of  1894,  prohibiting  sale  of  drugs,  etc.,  by 
itinerant  vendors  or  peddlers,  is  not  unconstitutional  under  the  Four- 
teenth Amendment  either  as  denying  due  process  of  law  by  prevent- 
ing a  citizen  from  pursuing  a  lawful  vocation  or  as  denying  equal 
protection  of  the  law. 

This  writ  of  error  was  directed  to  a  district  court  of  the 
State  of  Louisiana,  as  that  court  had  jurisdiction,  in  last 
resort,  over  the  conviction  sought  to  be  reviewed.  The 
information  upon  which  the  conviction  was  based  chained 
that  the  accused  had,  in  violation  of  §  12  of  Act  49  of  the 
Laws  of  Louisiana  for  1894,  illegally,  as  an  itinerant  vendor 
or  peddler,  ''sold  drugs,  ointments,  nostrums  and  applica- 
tions intended  for  the  treatment  of  diseases  and  deform- 
ity/'    A  motion  was  made  to  quash  on  the  following 
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grounds:  First,  because  the  statute  upon  which  the  charge 
was  based  provided  for  no  offense;  second,  because  if  it  did, 
the  acts  charged  were  not,  generally  speakmg,  within  the 
statute,  and  especially  were  not  embraced  by  its  provisions 
because  the  sale  of  drugs  or  proprietary  preparations  put 
up  in  sealed  packages  with  directions  for  use,  did  not  con- 
stitute the  practice  of  medicine;  third,  because  if  the  stat- 
ute embraced,  as  asserted,  the  acts  charged,  it  was  in  con- 
flict with  the  state  constitution,  since  it  permitted  all 
persons  to  sell  drugs,  ointments,  etc.,  except  itinerant 
vendors;  fourth,  because  if  the  statute  operated  as  con- 
tended for,  it  was  repugnant  to  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States  ^'a,  because 
it  prevents  a  citizen  from  pursuing  a  lawful  vocation;  6,  it 
denies  to  other  citizens  rights  enjoyed  by  all  others  in  the 
State,  and  ...  is  class  legislation  in  its  effect,  as  it 
gives  to  the  local  dealer  a  monopoly  in  the  sale  of  such 
drugs,  etc.,  and  deprives  the  itinerant  vendor  or  dealer  of 
the  privilege  to  sell  such  articles  .  .  ."  The  motion  to 
quash  having  been  overruled,  the  case  was  submitted  to 
the  court  without  a  jury,  upon  an  agreed  statement  of 
facts  to  the  following  effect:  1st,  ^Hhat  the  defendant  was 
an  itinerant  vendor  of  drugs,  nostrums,''  etc.,  and  as  such 
had  sold  the  articles  ''intended  for  the  treatment  of 
diseases  as  alleged  in  'th6  information/'  2nd,  ''that  the 
drugs  so  sold  by  the  defendant  as  an  itinerant  vendor  were 
compounded  and  prepared. by  the  Rawleigh  Medical  Co. 
of  the  State  of  Illinois,  and  that  said  remedies,  drugs, 
nostrums,  ointments  and  applications  wer^  put  up  in 
sealed  packages  or  bottles  ready  for  use  with  printed  di- 
rections on  the  packages  or  bottles  and  that  defendant  was 
an  itinerant  vendor  of  same  in  original  packages  and 
bottles  and  prepared  by  the  proprietors."  3rd,  "that  all 
persons  except  itinerant  vendors  have  the  right  to  sell 
scdd  remedies,  that  is,  patent  and  proprietary  drugs,  nos- 
trums, ointments  and  applications,  intended  for  the  cure 
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of  diseases.''  By  requests  to  charge  ^<^ch  were  overruled, 
and  to  which  exceptions  were  reserved,  the  defenses  based 
both  upon  the  state  and  the  United  States  Constitution, 
embodied  in  the  motion  to  quash  were  reiterated  and  on 
conviction  and  sentence  after  an  unsuccessful  effort  by 
certiorari  to  procure  as  an  act  of  grace,  a  review  of  the 
case  by  the  Supreme  Court  of  the  State,  this  writ  of  error 
was  sued  out. 

Mr.  Thomas  D.  O^Brien,  with  whom  Mr.  John  A.  Barnes 
was  on  the  brief,  for  plaintiff  in  error: 

The  act  cannot  be  sustained  if  interpreted  to  prohibit 
the  mere  selling  of  drugs  by  an  itinerant  while  permitting 
such  selling  by  all  others. 

The  enforcement  of  the  statute  would  unwarrantably 
deprive  plaintiff  in  error  of  liberty. 

The  business  and  occupation  attempted  to  be  prohibited 
is  lawful. 

The  statute  denies  to  plaintiff  in  error  equal  protection 
of  the  laws. 

The  statute  is  equally  obnoxious  under  the  construction 
placed  upon  it  by  the  Supreme  Court  of  Louisiana. 

In  support  of  these  contentions  see  AUgeyer  v.  Louisianay 
165  U.  S.  578;  Bvtchera  Union  Co.  v.  Crescent  City  Co.,  Ill 
U.  S.  746;  Barbier  v.  Connolly,  113  U.  S.  27;  C.,  B.  &  Q.  R. 
R.  Co.  V.  Chicago,  166  U.  S.  226;  Kentucky  v.. Payne 
Medicine  Co.,  138  Kentucky,  164;  Cotting  v.  Kansas  City 
Stock  Yards,  183  U.  S.  79;  Cit^  Rights  Cases,  109  U.  S.  23; 
Chicago  v.  Netcher,  183  Illinois,  104;  CarroUtoh  v.  Baasette, 
159  Illinois,  284;  Ex  parte  Virginia,  100  U.  S.  347;  Food 
and  Drug  Regulations,  Louisiana  Board  of  Health,  July  1, 
1913;  Gundling  v.  Chicago,  177  U.  S.  183;  Hovey  v.  El- 
liott,  167  U.  S.  409;  HoJden  v.  Hardy,  169  U.  S.  366;  In  re 
Jacobs,  98  N.  Y.  98;  Lochner  v.  New  York,  198  U.  S.  45; 
Lawton  v.  Steele,  152  U.  S.  133;  Mugler  v.  Kansas,  123 
U.  S.  623;  Nod  v.  People,  187  U.  S.  587;  NaU.  Cotton  OU 
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Co.  V.  Texas,  197  U.  S.  129;  Pe(yple  v.  TTtfoon,  249  Illinois, 
195;  Price  v.  People,  193  Illinois,  114;  Scott  v.  McNeal,  164 
IT.  S.  34;  StaU  v.  Donaldeon,  41  Minnesota,  74;  SdioUen- 
berger  v.  Pennsylvania,  171  U.  S.  1;  Second  Revised  Laws 
of  Louisiana,  p.  1232;  State  v.  Loomis,  115  Missouri,  313; 
State  V.  Ashbrook,  154  Missouri,  375;  Spiegler  v.  Chicago, 
216  U.  S.  114;  Sto«6  v.  Scougal,  3  So.  Dak.  55;  Stale  v. 
Bayer,  34  Utah,  257;  State  v.  Jttt%re,  105  Louisiana,  371; 
Wynne  v.  Judge,  106  Louisiana,  400;  Pettigrew  v.  HoH, 
109  Louisiana,  290;  Pcopfe  v.  GUson,  17  N.  E.  Rep.  343 
(N.  Y.);  34  Stat.  768,  Food  and  Drugs  Act;  WiUiams  v. 
State,  99  Arkansas,  149;  Westervelt's  Pure  Food  and 
Drug  Laws;  Yick  Wo  v.  Hopkins,  118  U.  S.  356. 

Mr.  R.  0.  Pleasant,  Attorney  General  of  the  State  of 
Louisiana,  and  Mr.  0.  A.  Oondran  for  defendant  in  error, 
submitted. 

Mb.  Chief  Justice  White,  after  making  the  foregoing 
statement,  delivered  the  opinion  of  the  court. 

We  accept  the  construction  aflSxed  by  the  court  below 
to  the  statute  and  upon  which  alone  it  could  in  reason 
have  held  that  the  acts  charged  were  embraced  by  its 
provisions.  We  hence  disregard  an  intimation  made  in 
the  argument  of  the  defendant  in  error,  that  the  statute 
is  susceptible  of  a  different  interpretation  and  therefore 
that  the  claim  of  Federal  right  which  was  made  below  and 
which  was  necessarily  passed  upon  need  not  be  here  con- 
sidered. It  is  inconceivable  that  the  statute  should  mean 
one  thing  for  the  purpose  of  determining  whether  the  acts 
charged  were  within  its  terms  and  should  then  be  held  to 
mean  another,  for  the  piupose  of  escaping  the  Federal 
question.  Thus  considering  the  case  in  its  true  aspect,  the 
single  issue  to  be  decided  is.  Did  the  State  have  power, 
without  violating  the  equal  protection  or  due  process  of 
VOL.  ccxxxii — 22 
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law  claiise  of  the  Fourteenth  Amendment^  to  forbid  the 
sale  by  itinerant  vendors  of  ''any  drug;  nostrum,  ointment 
or  application  of  any  kind  intended  for  the  treatment  of 
disease  or  injury/'  although  allowing  the  sale  Of  such 
articles  by  other  persons?  That  it  did  have  such  authority 
is  so  clearly  the  result  of  a  previous  ruling  of  this  court 
{Emert  v.  Missouri,  156  U.  S.  296),  or  at  all  events  is  so 
persuasively  made  manifest  by  the  authorities  cited  and 
the  reasoning  which  sustained  the  ruling  of  the  court  in 
the  case  just  stated,  as  to  leave  no  room  for  controversy 
on  the  subject  (pp.  306-307).  Moreover,  the  power  which 
the  state  Government  possessed  to  classify  and  regulate 
itinerant  vendors  or  peddlers  exerted  in  the  statute  under 
consideration  is  cumulatively  sustained  and  made  if  pos- 
sible more  obviously  lawful  by  the  fact  that  the  regulation 
in  question  deals  with  the  selling  by  itinerant  vendors  or 
peddlers  of  drugs  or  medicinal  compounds,  objects  plainly 
within  the  power  of  government  to  regulate. 

Affirmed. 


TEXAS    &    PACIFIC    RAILWAY    COMPANY    v. 
RAILROAD  COMMISSION  OF  LOUISIANA. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  IX)R  THE 
FIFTH  CIRCUIT. 

No.  186.    Argued  January  23,  1914.~Decided  February  24,  1914. 

Findings  of  fact  concurred  in  by  two  lower  courts  will  not  be  disturbed 

by  this  court  unless  shown  to  be  clearly  erroneous. 
192  Fed.  Rep.  280,  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  J.  Freeman  for  appellant^  submitted. 
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Mr.  Wylie  M.  Barrow^  with  whom  Mr.  Ruffin  Q.  PleaS" 
anty  Attorney  General  of  the  State  of  Louisiana^  was  on  the 
brief ^  for  appellees. 

Mr.  Chief  Justice  White  delivered  the  opinion  of 
the  court. 

Appellant,  a  corporation  organized  under  the  laws  of 
the  United  States,  filed  its  bill  in  equity  in  the  Circuit 
Court  for  the  Eastern  District  of  Louisiana  to  restrain 
the  enforcement  of  an  order  of  the  Louisiana  Railroad 
Commission  fixing  rates  for  the  carriage  of  cotton-seed 
and  its  products,  on  the  ground  that  the  order  exceeded 
the  powers  conferred  upon  the  Commission  by  the  state 
law,  indeed,  was  so  imreasonably  low  as  to  be  a  violation 
of  the  due  process  clause  of  the  state  constitution.  After 
issue  joined  the  testimony  was  heard  by  a  special  master 
who  found  for  complainant.  The  Circuit  Court  on  ex- 
ceptions filed  by  respondents  to  the  master's  report  after 
reviewing  the  facts  gave  judgment  sustaining  the  excep- 
tions, setting  aside  the  report  and  dismissing,  the  bill  on 
the  ground  that  the  evidence  did  not  support  the  master's 
report — ^in  other  words,  that  the  complainant  had  failed  to 
prove  its  case.  On  appeal  to  the  Circuit  Coiurt  of  Appeals 
the  evidence  was  again  reviewed,  and  the  judgment  af- 
firmed.   (192  Fed.  Rep.  280.)   This  appeal  was  then  taken. 

Both  the  coiurts  below  passed  on  the  facts  and  agreed 
in  holding  that  appellant  failed  to  establish  by  the  evi- 
dence its  right  to  the  relief  demanded,  and  the  rule  is 
well  settled  that  findings  of  fact  concurred  in  by  two  lower 
courts  will  not  be  disturbed  by  this  court  unless  shown 
to  be  clearly  erroneous.  Chicago  Junction  R.  Co.  v.  King, 
222  U.  S.  222;  Dun  v.  Lumbermen's  Credit  Aas'n,  209 
U.  S.  20.  As  from  an  examination  of  the  record  we  find 
no  ground  for  concluding  that  there  was  plain  error,  the 
decree  must  be  and  is  affirmed. 

Affirmed. 
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LbROY   fibre    company   v.   CmCAGO,   MIL- 
WAUKEE &  ST,  PAUL  RAILWAY. 

CBRTIFICATE  FROM  TEDES  CIBCtJIT  COURT  OF  APPEALB  FOR 
THE  EIGHTH  CIRCUIT. 

No.  175.    Submitted  January  19,  1914.— Decided  Fdbruary  2i,  1914. 

One's  lawful  uses  of  his  own  property  cannot  be  subjected  to  the  send- 
tude  of  the  wrongful  use  by  another  of  the  latter's  property. 

In  an  action  at  law  by  the  owner  of  a  natural  product  of  the  soil,  such  as 
flax  straw,  which  he  lawfully  stored  on  his  own  premises  and  which 
was  destroyed  by  fire  caused  by  the  negligent  operation  of  a  loco- 
motive engine,  to  recover  the  value  thereof  from  the  railroad  com- 
pany operating  the  engine,  it  is  not  a  question  for  the  jury  whetho* 
the  owner  was  also  negligent  without  other  evidence  than  that  the 
railroad  company  preceded  the  owner  in  the  establishment  of  its 
busmess,  that  the  property  was  inflammable  in  character  and  that 
it  was  stored  near  the  railroad  right  of  way  tfnd  track. 

It  is  not  a  quesaon  for  the  jury  whether  an  owner  who  lawfully  stores 
his  property  on  his  own  premises  adjacent  to  a  railroad  right  at  way 
and  track  is  held  to  the  exercise  of  reasonable  care  to  protect  it  from 
fire  set  by  the  negligence  of  the  railroad  company  and  not  resulting 
from  unavoidable  accident  or  the  reasonably  careful  conduct  of  its 
busmess. 

As  respects  liability  for  the  destruction  by  fire  of  property  lawfully  held 
on  private  premises  adjacent  to  a  railroad  right  61  way  and  track, 
the  owner  discharges  his  full  legal  duty  for  ite  protection  if  he  exer- 
cises that  care  which  a  reasonably  prudent  man  would  exercise  under 
like  circumstances  to  protect  it  from  the  dangers  incident  to  the  op- 
eration of  the  railroad  conducted  with  reasonable  care. 


The  following  questions  are  certified: 

'^  1.  In  an  action  at  law  by  the  owner  of  a  natural  prod- 
uct of  the  soil^  such  as  flax  straw^  which  he  lawfully  stored 
on  his  own  premises  and  which  was  destroyed  by  fire 
caused  by  the  negligent  operation  of  a  locomotive  engine, 
to  recover  the  value  thereof  from  the  railroad  company 
operating  the  engine,  is  it  a  question  for  the  jury  whether 
the  owner  was  also  negligent  without  other  evidence  than 
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that  the  railroad  company  preceded  the  owner  in  the 
establiahment  of  its  business,  that  the  property  was  in- 
flammable in  character  and  that  it  was  stored  near  the 
railroad  right  of  way  and  track? 

''2.  Is  it  a  question  for  the  jmy  whether  an  owner  who 
lawfully  stores  his  property  on  his  own  premises  adjacent 
to  a  railroad  ri^^t  of  way  and  track  is  held  to  the  eieercise 
of  reasonable  care  to  protect  it  from  fire  set  by  the  negli- 
gence of  the  railroad  company  and  not  resulting  from  un- 
avoidable accident  or  the  reasonably  careful  conduct  of 
its  business? 

'^3.  As  respects  liability  for  the  destruction  by  fire  of 
property  lawfully  held  on  private  premises  adjacent  to  a 
railroad  right  of  way  and  track,  does  the  owner  discharge 
his  full  legal  duty  for  its  protection  if  he  exercises  that  care 
which  a  reasonably  prudent  man  would  exercise  under 
like  circumstances  to  protect  it  from  the  dangers  incident 
to  the  operation  of  the  railroad  conducted  with  reason- 
able care?'' 

The  LeRoy  Fibre  Company,  plamtiff  in  error  (we  will 
refer  to  it  as  plaintiff),  brought  an  action  against  defend- 
ant in  error  (referred. to  herein  as  defendant)  in  a  state 
court  of  Minnesota  to  recover  the  value  of  certain  flax 
straikr  allied  to  have  been  negligently  burned  and  de- 
stroyed by  defendant.  The  cause  was  removed  to  the 
Circuit  Court  for  the  District  of  Minnesota,  where  it  was 
tried.  One  of  the  grounds  of  negligence  set  forth  was  that 
a  locomotive  engine  of  defendant,  while  passing  the  prem- 
ises of  plaintiff,  was  so  negligently  managed  and  operated 
by  defendant's  employ^  that  it  emitted  and  threw  sparks 
and  coals  of  unusual  size  upon  the  stacks  of  flax  straw  and 
thereby  set  fire  to  and  destroyed  them. 

The  evidence  at  the  trial  ^owed  the  following  without 
dispute:  ''Some  years  after  defendant  had  constructed 
and  commenced  operating  its  line  of  railroad  through 
Grand  Meadow,  Minnesota,  the  plaintiff  established  at 
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tiukt  village  a  factory  for  the  manufacture  of  tow  from  flax 
straw.  The  plaintiff  had  adjacent  to  its  factory  premises, 
a  tract  of  ground  abutting  upon  the  railroad  right  of  way 
and  approximately  250  by  400  feet  in  dimenrion  upon 
which  it  stored  flax  straw  it  purchased  for  use  in  its  manu- 
facturing business.  There  were  about  230  stacks  arranged 
in  two  rows  parallel  with  the  right  of  way.  Each  stack 
contained  from  three  to  three  and  a  half  tons  of  straw. 
The  distance  from  the  center  of  the  railroad  track  to  the 
fence  along  the  line  of  the  right  of  way,  was  fifty  feet, 
from  the  fence  to  the  nearest  row  of  stacks,  twenty  or 
twenty-five  feet,  and  from  the  fence  to  the  second  row 
of  stacks,  about  thirty-five  feet.  A  wagon  road  ran  be- 
tween the  fence  and  the  first  row.  On  April  2, 1907,  during 
a  high  wind,  a  fire  started  upon  one  of  the  stacks  in  the 
second  row,  and  as  a  result  all  were  consumed.  The  fire 
did  not  reach  the  stack  through  the  intervening  growth 
or  refuse  but  first  appeared  on  the  side  of  the  stack  above 
the  ground.  The  flax  straw  was  inflammable  in  character. 
It  was  easily  ignited  and  easily  burned. 

''There  was  substantial  evidence  at  the  trial  tending 
to  show  that  the  fire  was  started  by  a  locomotive  engine 
of  defendant  which  had  just  passed  and  that  through 
the  negligent  operation  of  defendant's  employ^  in  chaise, 
it  emitted  large  quantities  of  sparks  and  live  cinders  which 
were  carried  to  the  straw  stack  by  a  high  wind  then  pre- 
vailixig.  It  was  contended  at  the  trial  by  defendant,  that 
plaintiff  itself  was  negligent  and  that  its  negligence  con- 
tributed to  the  destruction  of  its  property.  There  was  no 
evidence  that  plaintiff  was  negligent  save  that  it  had 
placed  its  property  of  ism  inflammable  character  upon  its 
own  premises  so  near  the  railroad  tracks,  that  is  to  say, 
the  first  row  of  stacks,  seventy  or  seventy-five  feet  and 
the  second  row  in  which  the  fire  started  about  eighty- 
five  feet  from  the  center  of  the  railroad  track.  In  other 
words,  the  character  of  the  property  and  its  proximity 
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to  an  operated  railroad  for  which  plaintiff  was  respon- 
sible was  the  sole  evidence  of  plaintiff's  contributory  n^- 
ligence.  ^.- 

''The  trial  court  charged  the  jury  that  though  the  de- 
struction of  the  straw  was  caused  by  defendant's  negli- 
gence, yet  if  the  plaintiff  in  placing  and  maintaining  two 
rows  of  stacks  of  flax  straw  within  a  hundred  feet  of  the 
center  line  of  the  railroad,  failed  to  exercise  that  ordinary 
care  to  avoid  danger  of  firing  its  straw  from  sparks  from 
engines  passing  on  the  railroad  that  a  person  of  ordinary 
prudence,  would  have  exercised,  under  like  circiunstances 
and  that  the  failure  contributed  to  cause  the  accident 
the  plaintiff  could  not  recover.  The  trial  court  also  sub- 
mitted two  questions  to  the  jury  as  follows: 

''1.  Did  the  Fibre  Company  in  placing  and  keeping  two 
rows  of  flax  straw  within  one  hundred  feet  of  the  center 
line  of  the  railroad,  fail  to  use  the  care  to  avoid  danger 
to  its  straw  from  sparks  of  fire  from  engines  operating 
on  that  railroad,  that  a  person  of  ordinary  prudence 
would  have  used  under  like  circumstances?  2.  Did  the 
engineer  McDonald,  fail  to  use  that  degree  of  care  to 
prevent  sparks  from  his  (engine  from  firing  the  stacks 
as  he  passed  them,  on  April  2,  1907,  that  a  person  of 
ordinary  prudence  would  have  used  under  like  circum- 
stances? 

"The  jury  answered  both  questions  in  the  affirmative 
and  found  a  general  verdict  for  the  defendant.  Judgment 
was  accordingly  entered  for  defendant.  The  plaintiff 
duly  saved  exceptions  to  the  charge  of  the  court  regarding 
its  contributory  negligence  and  to  the  submission  of  the 
first  question  to  the  jury,  and  has  assigned  the  action  of 
the  court  as  error. " 

Mr.  John  F.  Fitzpatrick,  Mr.  E.  P.  Sanborn  and  Mr.  F. 
M.  Cadin  for  Le  Roy  Fibre  Company: 
In  an  action  at  law  by  the  owner  of  a  natural  product 
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of  the  soil  such  as  flax  straw,  which  he  lawfully  stored 
on  his  own  premises  and  which  was  destroyed  by  fire 
caused  by  the  negligent  operation  of  a  locomotive  engine 
to  recover  the  value  thereof  from  the  railroad  company 
operating  the  en^e,  it  is  not  a  question  for  the  jury 
whether  the  owner  was  also  negligent  without  other  evi- 
dence than  that  the  railroad  company  preceded  the  owner 
in  the  establishment  of  its  business,  that  the  property 
was  inflammable  in  character  and  that  it  was  stored  near 
the  railroad  right  of  way  and  track. 

The  owner  has  the  same  right  to  use  his  property  adja- 
cent to  a  railroad  right  of  way  for  any  lawful  purpose  for 
which  it  is  adapted  as  he  would  have  if  there  was  no  rail- 
road there.  The  only  limitation  upon  the  use  and  enjoy- 
ment of  his  property  is  that  he  use  it  in  such  a  manner  as 
not  to  injure  that  of  another. 

In  storing  his  own  property  upon  his  own  premises  he 
exercises  a  lawful  right.  From  that  act  no  possible  injury 
can  come.  In  locating  it  on  his  own  premises  even  near 
the  right  of  way  he  owes  the  railroad  company  no  duty  to 
anticipate  or  guard  against  injury  to  it  from  the  negligence 
of  the  railroad  company.  Witliout  the  breach  of  some 
duty  by  the  owner  there  can  be  no  negligence  on  his 
part. 

He  has  violated  no  duty  and  hence  is  guilty  of  no 
negligence.  Orand  Trunk  R.  R.  Co.  v.  Richardson,  91 
U.  S.  464,  473;  Cincinnati  <fcc.  R.  R.  Co.  v.  South  Fork 
Coal  Co.,  139  Fed.  Rep.  530;  Thompson  on  Negligence, 
§2314;  Shearman  &  Redfield  on  N^^ligence,  §680; 
Richmond  &  D.  R.  R.  Co.  v.  Medley,  75  Virginia,  499; 
Louis.  &  Nash.  R.  R.  Co.  v.  Marbury  Lumber  Co.y  125 
Alabama,  235;  PaJtten  v.  St.  Louis  &c.  R.  R.  Co.,  87 
Missouri,  117;  KeOogg  v.  C.  N.  W.  R.  R.  Co.,  26  Wisconsin, 
223;  Salmon  v.  Ry.  Co.,  38  N.  J.  L.  5;  L.  &  N.  R.  R.  Co. 
V.  Richardson,  66  Indiana,  43;  Pittsburgh  &c.  R.  R.  Co.  v. 
Jones,  86  Indiana,  496;  LouisviUe  &  N.  R.  R.  Co.  v. 
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Beder  (Ky.),  103  S.  W.  Rep.  300;  Cleveland,  C.  8U  L.  R.  R. 
Co.  V.  ScanOand  (Ind.),  51  N.  E.  Rep.  1068;  PhOa.  R.  R. 
Co.  V.  Hendrickwn,  80  Pa.  St.  182;  Reed  v.  Missouri  P.  R. 
R.  Co.,  50  Mo.  App.  504;  Rutherford  v.  Texas  &  P.  R.  R. 
Co.  (Texas),  61  S.  W.  Rep.  422;  GvJS,  C.  &  8.  R.  R.  Co. 
V.  Fieilds,  2  Texas  App.  Civ.  Cas.  700;  KimbdU  v.  Borden, 
97  Virginia,  477;  KaUbJUisch  v.  Long  Island  R.  R.  Co.,  102 
N.  Y.  520;  LouistnOe  &  N.  R.  R.  Co.  v.  Malane,  116 
Alabama,  600;  3  Elliott  on  Railroads,  §  1228. 

It  is  not  a  question  for  the  jury  whether  an  owner  who 
lawfully  stores  his  property  on  his  own  premises  adjacent 
to  a  railroad  right  of  way  and  track  is  held  to  the  exercise 
of  reasonable  care  to  protect  it  from  fire  set  by  the  negli- 
gence of  the  railroad  company  and  not  resulting  from  un- 
avoidable accident  or  the  reasonably  careful  conduct  of  its 
business. 

The  doctrine  of  contributory  negligence  of  the  owner 
has  no  application  in  such  a  case.  Louis.  &  Nash.  R.  R.  Co. 
V.  Marbury,  125  Alabama,  235;  50  L.  R.  A.  620;  Phila. 
R.  R.  Co.  V.  Hendrickson,  80  Pa.  St.  182;  13  Am.  &  Eng. 
Ency.  482;  2  Thompson  on  Negligence,  §  2314;  Kendrick 
V.  Towle,  60  Michigan,  363;  Mississippi  Ins.  Co.  v.  Louis- 
viUe  R.  R.  Co.,  70  Mississippi,  119;  LouismUe  R.  R.  Co.  v. 
Beder  (Ky.),  11  L.  R.  A.  (N.  S.)  930. 

As  respects  liability  for  the  destruction  by  fire  of  prop- 
erty lawfully  held  on  private  premises  adjacent  to  a  rail- 
road right  of  way  and  track  the  owner  discharges  his  full 
l^al  duty  for  its  protection  if  he  exercises  that  care  which 
a  reasonably  prudent  man  would  exercise  under  like  cir- 
cumstances to  protect  it  from  the  dangers  incident  to  the 
operation  of  the  railroad  conducted  with  reasonable  care. 
Fero  v.  Buffalo  R.  R.  Co.,  22  N.  Y.  209;  Cook  v.  Champlain 
Trans.  Co.,  1  Demo,  91. 

The  negligence  of  the  railroad  company  is  the  proxi- 
mate cause  of  the  loss.  Reed  v.  Mo.  Pac.  R.  Co.,  50  Mo. 
App.  504;  Louis.  &  Nash.  R.  R.  Co.  v.  East  Tenn.  R.  R. 
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Co.,  60  Fed.  Rep.  993;  Inland  Co.  v.  Tolson,  139  U.  S.  651, 
558. 

Mr.  H.  H.  Field  and  Mr.  M.  B.  Webber  for  the  RaU- 
way  Company: 

The  contention  of  plaintiff  in  error  that  no  matter  how 
one  may  conduct  his  business  upon  his  own  premises, 
contributory  negligence  cannot  be  urged  against  him  in  a 
case  brought  by  him  to  recover  damages  caused  to  his 
property  by  the  negligence  of  an  adjacent  owner;  that  no 
case  of  the  kind  can  arise  which  presents  the  question  of 
contributory  negligence  as  one  of  fact  for  a  jury;  that  one 
may  conduct  his  own  business  in  a  manner  best  adapted  to 
invite  the  very  peril  which  overtakes  him,  and  neverthe- 
less recover  damages  notwithstanding  his  culpable  care- 
lessness, because  his  negligent  act  was  committed  upon 
his  own  premises,  is  unsound.  The  question  is,  whether 
under  all  the  circumstances  an  ordinarily  prudent  man 
would  or  would  not  have  so  acted,  and  such  questions  are 
eminently  for  a  jury. 

When  one  conducts  his  business  in  a  manner,  and  at  a 
place,  such  as  a  person  of  ordinary  care  and  prudence 
would  not,  then  he  is  not  within  the  protection  of  the  law 
as  outlined  in  cases  relied  upon  by  opposing  coimsel. 
Railway  Co.  v.  Johnsan,  54  Fed.  Rep.  474;  Clark  v.  Railway 
Co.,  129  Fed.  Rep.  341. 

The  voluntary  and  needless  accumulation  of  shavings 
or  other  combustible  matter  upon  the  land  close  to  a  rail- 
road has  been  regarded  and  held  to.  constitute  contributory 
negligence.  Such  a  case  is  plainly  distinguishable  from 
those  cases  in  which  combustible  matter  had  accumulated 
by  the  act  of  nature.  Shearman  &lledfield  on  Negligence, 
§  679;  Murphy  v.  Chicago  &c.  Ry.  Co.,  45  'Wisconsin,  222; 
Ward  V.  Milwaukee  Ry.  Co.,  29  Wisconsin,  144;  see  also 
Collins  V.  N.  Y.  Cent.  Ry.  Co.,  5  Hun,  499;  S.  C,  71  N.  Y. 
e09 ;  Niskem  v.  Chicago  Ry.  Co.,  22  Fed.  Rep.  51 1 ;  Railway 
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Co.  V.  ShanefeU,  47  Illinois,  497;  Hoffmany.  C,  AT.  &  St 
P.  Ry.  Co.,  40  Minnesota,  60;  Karsen  v.,C.,  M.  &  St.  P.  By. 
Co.y  29  Minnesota,  12;  Martin  v.  NorQi  Star  Iron  Works,  31 
Minnesota,  407;  Schell  v.  Second  National  Bank,  14 
Minnesota,  34;  Murphy  v.  C.  &  N.  W.  Ry.  Co.,  45  Wis- 
consin, 222;  Fero  v.  Buffalo  &c.  Ry.  Co.,  22  N.  Y.  209; 
Omaha  Fair  Co.  v.  Mo.  Pac.  Ry.  Co.,  60  N.  W.  Rep.  320. 

A  party  who  erects  his  buildings  on  or  near  the  track  of 
a  railway  company  knows  the  dangers  incident  to  the  use 
of  steam  as  a  motive  power,  and  must  be  held  to  assume 
some  of  the  hazards  connected  with  its  use  on  those  great 
thoroughfares.  Toledo,  W.  &  W.  R.  R.  Co.  v.  Larmon,  67 
lUmois,  68;  Chicago  &  AUm  R.  R.  Co.  v.  PenneU,  94 
Illinois,  448;  see  also  Kansas  City  &c.  R.  R.  v.  Owen,  25 
Kansas,  419;  K.  P.  R.  R.  Co.  v.  Bradey,  17  Kansas,  380; 
Mo.  Pac.  Ry.  Co.  v.  Cornell,  30  Kansas,  35;  G.  W.  Ry.  Co. 
V.  Haworth,  39  Illinois,  347. 

The  rule  that  contributory  negligence  on  the  part  of 
plaintiff  will  bar  a  recovery,  is  relaxed  in  Illinois,  only  in 
cases  where  the  negligence  of  the  plaintiff  is  slight,  and 
that  of  the  defendant  in  comparison  gross.  Railroad  Co. 
V.  HiUmar,  72  Illinois,  235;  III.  Cent.  R.  R.  Co.  v.  Hammer, 
72  Illmois,  347;  C.  &  N.  W.  Ry.  Co.  v.  Hatch,  79  Illinois, 
137;  Kewanee  v.  Depew,  80  Illinois,  119;  C,  B.  &  Q.  Ry.  Co. 
V.  Gregory,  58  Illinois,  272. 

However,  the  doctrine  of  comparative  negligence  does 
not  prevail  in  Minnesota,  and  we  believe  does  obtain  only 
in  Illinois  and  Georgia.  Neither  does  the  last  chance 
doctrine  prevail  in  Minnesota.  Such  a  rule  in  cases  of  con- 
current negligepce  proximately  contributing  to  the  injury, 
would  practically  do  away  with  the  doctrine  of  contribu- 
tory negligence.  Fonda  v.  St.  Paul  City  Ry.  Co.,  71  Min- 
nesota, 438.  See  Bigelowon  Torts,  311,  see  also  Keese  v. 
C.  &  N.  W.  By.  Co.,  30  Iowa,  78;  Ganett'v.  Baihvay  Co., 
36  Iowa,  121 ;  Slosson  v.  Railway  Co.,  60  Iowa,  215;  Bryant 
V.  Railway  Ccr.,  56  Vermont,  710. 
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Many  of  the  cases  cited  by  counsel,  when  limited  to  the 
precise  points  presented  by  their  f  acts,  can  be  distinguished 
from  this  case.  So  as  to  Inland  Coasting  Co.  v.  Tolaan, 
139  U.  S.  551;  Grand  Trunk  R.  R.  Co.  v.  Richardson,  91 
U.  S.  464;  LouisuiUe  Ry.  Co.  v.  Beder,  11  L.  R.  A.  (N.  S.) 
930. 

In  the  absence  of  special  legislation  a  man  does  not  be^ 
come  a  wrongdoer  by  leaving  his  property  in  a  state  of 
nature.  Salmon  v.  Railroad  Co.,  38  N.  J.  L.  5;  Kellogg  v. 
Railroad  Co.,  26  Wisconsin,  223. 

It  is  not  always  a  breach  of  duty  that  constitutes  negli- 
gence. One  may  be  negligent  in  using  his  own  property, 
and  yet  owe  no  duty  to  his  neighbor  to  handle  it  carefully. 
But  when  such  negligence  combined  with  that  of  his 
neighbor  causes  one  damage,  which  would  not  have  re- 
sulted had  he  been  ordinarily  careful,  he  cannot  saddle 
the  loss  upon  his  neighbor. 

The  instant  case  is  not  one  involving  damage  to  prop- 
erty left  in  its  natural  state, — as  for  instance  a  timber  lot, 
a  farmer's  meadow,  or  the  stubble  on  his  grain  field, — ^but 
does  involve  the  affirmative  act  of  bringing  in  from  thte 
adjacent  country  the  most  inflammable  product  of  the 
field,  and  stacking  it  on  a  vacant  lot  abutting  the  right  of 
way  of  the  defendant  in  error,  where  it  was  more  likely 
to  be  burned  than  not, — ^an  act  no  ordinarily  prudent 
person  would  have  done. 

If  the  contention  of  counsel  for  plaintiff  in  error  is 
declared  the  law,  a  ready  and  profitable  market  will  then 
be  made  for  many  kinds  of  property  not  otherwise  saleable. 

Mr.  Justice  McKenna,  after  making  the  foregoing 
statement,  delivered  the  opinion  of  the  court. 

The  questions  certified  present  two  facts — (1)  The 
negligence  of  the  railroad  was  the  immediate  cause  of  the 
destruction  of  the  property.    (2)  The  property  was  placed 
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by  its  owner  near  the  right  of  way  of  the  raUroad,  but  on 
the  owner's  own  land. 

The  query  is  made  in  the  first  two  questions  whether 
the  latter  fact  constituted  evidence  of  n^ligence  of  the 
owner  to  be  submitted  to  the  jury.  It  will  be  observed,  the 
use  of  the  land  was  of  itself  a  proper  use— it  did  not  inter- 
fere with  nor  embarrass  the  rightful  operation  of  the  rail- 
road.  It  is  manifest,  therefore,  the  questions  certified, 
including  the  third  question,  are  but  phases  of  the  broader 
one,  whether  one  is  limited  in  the  use  of  one's  property  by 
its  proximity  to  a  railroad;  or,  to  limit  the  proposition  to 
the  case  under  review,  whether  one  is  subject  in  its  use  to 
the  careless  as  well  as  to  the  careful  operation  of  the  road. 
We  Atiight  not  doubt  that  an  immediate  answer  in  the 
negative  should  be  given  if  it  were  not  for  the  hesitation  of 
the  Circuit  Court  of  Appeals  evinced  by  its  questions,  and 
the  decisions  of  some  courts  in  the  aflSrmative.  That 
one's  uses  of  his  property  may  be  subject  to  the  servitude 
of  Uie  wrongful  use  by  another  of  his  property  seems  an 
anomaly.  It  upsets  the  presumptions  of  law  and  takep 
from  hhn  the  assumption  and  the  freedom  which  comes 
from  the  assumption,  that  the  other  will  obey  the  law,  not 
violate  it.  It  casts  upon  him  the  duty  of  not  only  using 
his  own  property  so  as  not  to  injure  another,  but  so  to  use 
his  own  property  that  it  may  not  be  injured  by  the  wrongs 
of  another.  How  far  can  this  subjection  be  carried?  Or, 
confining  the  question  to  railroads,  what  limits  shall  be 
put  upon  their  immunity  from  the  result  of  their  wrongful^ 
operation?  In  the  case  at  bar,  the  property  destroyed  is 
described  as  inflammable,  but  there  are  degrees  of  that 
quality;  and  how  wrongful  must  be  the  operation?  In 
this  case,  large  quantities  of  sparks  and  ''live  cinders" 
were  emitted  from  the  passing  en^e.  Houses  may  be 
said  to  be  inflammable,  and  may  be,  as  th^  have  been,  set 
on  fire  by  sparks  and  cinders  from  defective  or  carelessly 
handled  locomotives.    Are  they  to  be  subject  as  well  as 
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stacks  of  flax  straw,  to  such  lawless  operation?  And  is  the 
use  of  farms  also,  the  cultivation  of  which  the  building  of 
the  railroad  has  preceded?  Or  is  that  a  use  which  the 
railroad  must  have  anticipated  and  to  which  it  hence  owes 
a  duty,  which  it  does  not  owe  to  other  uses?  And  why? 
The  question  is  especially  pertinent  and  immediately 
shows  that  the  rights  of  one  man  in  the  use  of  his  property 
cannot  be  limited  by  the  wrongs  ot  another.  The  doctrine 
of  contributory  negligence  is  entirely  out  of  place.  Depart 
from  the  simple  requirement  of  the  law,  that  every  one 
must  use  his  property  so  as  not  to  injure  others,  and  you 
pass  to  refinements  and  confusing  considerations.  There 
is  no  embarrassment  in  the  principle  even  to  the  operation 
of  a  railroad.  Such  operation  is  a  legitimate  use  of  prop- 
erty; other  property  in  its  vicinity  may  suffer  incon- 
veniences and  be  subject  to  risks  by  it,  but  a  risk  from 
wrongful  operation  is  not  one  of  them. 

The  legal  conception  of  property  is  of  rights.  When 
you  attempt  to  Ihnit  them  by  wrongs,  you  venture  a 
solecism.  If  you  declare  a  right  is  subject  to  a  wrong  you 
confound  the  meaning  of  both.  It  is  difficult  to  deal  with 
the  opposing  contention.  There  are  some  principles  that 
have  axiomatic  character.  The  tangibility  of  property 
is  in  its  uses  and  that  the  uses  by  one  owner  of  his  property 
may  be  limited  by  the  wrongful  use  of  another  owner  of 
his,  is  a  contradiction.  But  let  us  pass  from  principle  to 
authority. 

Grand  Trunk  Railroad  Company  v.  Richardson^  91  U.  S. 
454,  was  an  action  for  damages  for  the  destruction  of  a 
sawmill,  lumber  shed  and  other  buildings  and^manufac- 
tured  lumber,  by  fire  conmiunicated  by  a  locomotive  en- 
gine of  a  railroad.  Some  of  the  buildings  were  erected  in 
part  on  the  company's  land  near  its  track,  and  the  rail- 
road company  requested  the  court  to  charge  the  jury  that 
the  erection  of  the  buildings  or  the  storing  of  lumber  so 
near  the  company's  track,  as  the  evidence  showed,  was  an 
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improvideiit  or  careless  act^  and  that  if  such  location  con- 
tributed in  any  d^ree  to  tiie  loss  which  ensued,  then 
the  plaintiffs  could  not  recover,  even  though  the  fire 
was  communicated  by  the  raibroad  company's  locomotive. 
The  court  refused  the  request  and  its  action  was  sustained. 
Mr.  Justice  Strong,  speaking  for  the  court,  said,  ''Such  a 
location,  if  there  was  a  license  for  it  [it  not  then  being  a 
trespass],  was  a  lawful  use  of  its  property  by  the  plain- 
tiffs; and  they  did  not  lose  their  right  to  compensation 
for  their  loss  occasioned  by  the  negligence  of  the  defend- 
ant. Cooky.  Champlain  Transp.  Co.,  1  Den*  91;  Fero  v. 
Railroad,  22  N.Y.  215.'' 

In  Cincinnati  &c.  R.  R.  Co.  v.  South  Fork  Coal  Co., 
139  Fed.  Rep.  528,  530,  there  was  the  destruction  of  lum- 
ber placed  on  the  raibx)ad's  right  of  way  by  permission  of 
the  raihx>ad.  It  was  destroyed  by  fire  occurring  through 
the  n^ligent  operation  of  the  railroad's  trains.  Con- 
tributory neghgence  was  urged  against  the  right  of  re- 
covery. The  court  (Circuit  Court  of  Appeals  for  the 
Sixth  Circuit),  commenting  on  the  cases  cited  by  the 
raibx>ad,  said:  ''But  in  so  far  as  the  opinions  go  upon  the 
theory  that  a  plaintiff  must  lose  his  right  of  compensation 
for  the  negligent  destruction  of  his  own  property  situated 
upon  his  own  premises  because  he  had  exposed  it  to  dan- 
gers which  could  come  to  it  only  through  the  negligence  of 
the  railroad  company,  they  do  not  meet  our  approval." 

After  citing  cases,  the  court  continued,  ''The  rights  of 
persons  to  the  use  and  enjoyment  of  their  own  property 
are  held  upon  no  such  tenure  as  this.  The  principle  would 
forbid  the  use  of  property  for  many  purposes  if  in  such 
proximity  to  a  railroad  track  as  to  expose  it  to  dangers 
attributable  to  the  negligent  management  of  its  business." 
Other  cases  might  be  adduced.  They  are  cited  in  Thomp- 
son on  Negligence,  §  2314,  and  Shearman  and  Redfield  on 
Negligence,  §680,  for  the  principle  that  an  owner  of 
property  is  not  limited  in  the  uses  of  his  property  by  its 
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proximity  to  a  railroad,  or  subject  to  other  risks  than  those 
which  come  from  the  careful  operation  of  the  road  or 
unavoidable  accident. 

The  first  and  second  questions  we  answer  in  the  nega- 
tive, and  the  third  question  in  the  aflSrmative. 

So  ordered. 

Mr.  Justice  Holbos  partially  concurring. 

The  first  two  questions  concern  a  standard  of  conduct 
and  therefore  that  which  in  its  natiure  and  in  theory  is  a 
question  of  law.  In  this,  I  gather,  we  all  agree,  although 
the  proposition  often  is  forgotten  or  denied.  But  while  the 
standard  is  external  to  the  judgment  of  the  party  con- 
cerned and  must  be  known  and  conformed  to  by  him 
at  his  peril.  The  Germanic,  196  U.  S.  589,  596,  courtif,  by  a 
practice  that  seems  at  first  sight  an  abdication  of  thdr 
ftmction  where  it  is  most  needed  but  that  I  dare  say  is 
justified  by  good  sense,  in  nice  cases  leave  the  standard  to 
the  jury  as  well  as  the  facts.  In  the  questions  before  us, 
however,  the  elements  supposed  are  few  and  frequently 
recurring,  so  that  but-for  what  I  have  to  say  I  should  be 
very  content  to  find  that  we  were  able  to  lay  down  the 
proper  rule  without  a  jury's  aid.  Furthermore,  with 
r^ard  to  what  that  rule  should  be,  I  agree,  for  the  pur- 
poses of  argument,  that  as  a  general  proposition  people 
are  entitled  to  assume  that  their  neighbors  will  conform  to 
the  law;  that  a  negligent  tort  is  unlawful  in  as  full  a  sense 
as  a  malicious  one,  and  therefore  that  they  are  entitled  to 
assume  that  their  neighbors  ^ill  not  be  ne^gent. 

Nevertheless  I  am  not  prepared  to  answer  the  first 
question,  No,  if  it  is  to  be  answered  at  all.  We  are  bound 
to  consider  that  at  a  trial  the  case  would  be  presented  with 
more  facts — ^that  this  case  was  presented  with  at  least  one 
more  fact  bearing  upon  the  ri^t  to  recover — ^I  mean  the 
distance.    If  a  man  stacked  his  flax  so  near  to  a  raihx>ad 
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that  it  obviously  was  likely  to  be  set  fire  to  by  a  well- 
managed  train,  I  should  say  that  he  could  not  throw  the 
loss  upon  the  road  by  the  oscillating  result  of  an  inquiry 
by  the  jury  whether  the  road  had  used  due  care.  I  should 
say  that  although  of  course  he  had  a  right  to  put  his  flax 
where  he  liked  upon  his  own  land,  the  liability  of  the 
raibroad  for  a  fire  was  absolutely  conditioned  upon  the 
stacks  bdng  at  a  reasonably  safe  distance  from  the  train. 
I  take  it  that  probably  many,  certainly  some,-  rules  of 
law  based  on  less  than  imiversal  considerations  are  made 
absolute  and  universal  in  order  to  limit  those  over  refined 
speculations  that  we  all  deprecate,  especially  where  such 
rules  are  based  upon  or  aflfect  the  continuous  physical 
relations  of  material  things.  The  right  that  is  given  to 
inflict  various  inconveniences  upon  neighboring  lands  by 
building  or  digging,  is  given,  I  presume,  because  of  the 
public  interest  in  making  improvement  free,  yet  it  gen- 
erally is  made  absolute  by  the  conmion  law.  It  is  not 
thought,  worth  while  to  let  the  right  to  build  or  maintain  a 
bam  depend  upon  the  speculations  of  a  jury  as  to  motives. 
A  defect  in  the  highway,  declared  a  defect  in  the  interest  of 
the  least  competent  travellers  that  can  travel  xmattended 
without  taking  legal  risks,  or  in  the  interest  of  the  average 
man,  I  suppose  to  be  a  defect  as  to  all.  And  as  in  this  case 
the  distinction  between  the  inevitable  and  the  negligent 
escape  of  sparks  is  one  of  the  most  refined  in  the  world,  I 
think  that  I  must  be  right  so  far,  as  to  the  law  in  the  case 
supposed. 

If  I  am  right  so  far,  a  very  important  element  in  deter- 
mining the  right  to  recover  is  whether  the  plaintiff's  flax 
was  so  near  to  the  track  aoJo  be  in  danger  from  even  a 
prudently  managed  engine.  Here  certainly,  except  in  a 
clear  case,  we  should  call  in  the  jury.  I  do  not  suppose 
that  any  one  would  call  it  prudent  to  stack  flax  within  five 
feet  of  the  en^es  or  imprudent  to  do  it  at  a  distance  of 
half  a  mile,  and  it  wopld  not  be  absurd  if  the  law  ulti- 
VOL.  ccxxxii — ^23 
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mately  should  formulate  an  exact  measure^  aa  it  has  tended 
to  in  other  instances;  (Martin  v.  District  of  Columbia j 
205  U.  S.  135,  139;)  but  at  present  I  take  it  that  if  the 
question  I  suggest  be  material  we  should  let  the  juiy 
decide  whether  seventy  feet  was  too  near  by  the  criterion 
that  I  have  proposed.  Therefore,  while  the  majority 
answer  the  first  question,  No,  on  the  ground  that  the 
railroad  is  liable  upon  the  facts  stated  as  matter  of  law, 
I  should  answer  it  Yes,  with  the  proviso  that  it  was  to  be 
answered  No,  in  case  the  jury  found  that  the  flax  although 
near,  was  not  near  enough  to  the  trains  to  endanger  it  if 
the  engines  were  prudently  managed,  or  else  I  should 
decline  to  answer  the  question  because  it  fails  to  state  the 
distance  of  the  stacks. 

I  do  not  think  we  need  trouble  oiurselves  with  the 
thought  that  my  view  depends  upon  differences  of  degree. 
The  whole  law  does  so  as  soon  as  it  is  civilized.  See  Nash 
V.  United  States,  229  U.  S.  373,  376, 377.  Negligence  is  all 
degree — that  of  the  defendant  here  degree  of  the  nicest 
sort;  and  between  the  variations  according  to  distance  that 
I  suppose  to  exist  and  the  simple  universality  of  the  rules 
in  the  Twelve  Tables  or  the  Leges  Barbaronmti,  there 
lies  the  culture  of  two  thousand  years. 

I  am  authorized  to  say  that  The  Chibf  Justice  concurs 
in  the  opinion  that  I  express. 
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JONES,   RECEIVER,   v.   ST.   LOUIS   LAND   AND 
CATTLE  CO. 

BBBOR  TO  THE  SUPREME  COURT  OF  THE  TERRITORT  OF 
NEW  MEXICO. 

No.  203.    Argued  January  27,  1014.^Decided  February  24,  1014. 

The  act  of  June  21, 1860,  expressly  reserved  the  adverse  rights  of  parties 
to  the  Mexican  and  Spanish  grants  confirmed  thereby  and  provided 
that  the  confirmations  should  only  be  considered  as  quitdaims  and 
relinquishments  on  the  part  of  the  United  States. 

The  act  of  June  21, 1860,  confirming  Mexican  and  Spanish  grants,  wais 
intended  to  be  a  discharge  of  the  obligations  of  our  treaty  with 
Mexico  and  a  confiiimation  of  existing  rights  as  they  existed;  it  was 
not  a  gratuity  like  the  railroad  land  grant  acts,  nor  are  overlap- 
ping rights  in  grants  confirmed  thereby  to  be  shared  equally  as 
overlapping  railroad  grants  are  shared.  Sotdhem  Pacific  R.  R.  Co.  v. 
United  States,  183  U.  S.  519,  distinguished. 

Where  two  grants  confirmed  by  the  act  of  June  21,  1860,  overlapped, 
the  rights  of  the  owner  of  each  as  against  the  other  were  reserved  by 
the  act,  and  the  judicial  inquiry  extends  to  the  character  of  the 
original  concessions,  and  the  court  must  determine  which  gave  the 
better  right  to  the  disputed  premises. 

In  this  case  hdd,  that  of  two  overlapping  Mexican  grants  both  con- 
finned  by  the  act  of  June  21,  1860,  the  earlier  grant  was  in  all 
of  its  steps  prior  to  the  other  grant  and  included  all  of  the  over- 
lap. 

A  survey  was  necessary  to  the  accurate  segregation  and  delimitation- 
of  a  Mexican  grant  confirmed  by  the  act  of  1860.  Stoneroad  v. 
SUmeroad,  158  U.  S.  240. 

The  facts,  which  involve  the  title  of  the  parties  to  cer- 
tain Mexican  land  grants,  are  stated  in  the  opinion. 

Mr.  AndrieuB  A.  Janes  for  appellant: 

The  Jefe  Politico  was  never  authorized  to  grant  lands. 

The  Spanish  system  was  abrogated  by  Independence. 
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The  Flan  of  Iguala  did  not  continue  Spanish  system. 

The  Spanish  system  was  abolished  by  law  of  1823. 

There  is  no  presumption  in  favor  of  the  Beck  grant. 

The  survey  of  the  Beck  grant  gives  no  preference. 

The  confirmation  of  the  Beck  grant  does  not  relate  back 
to  the  date  of  the  application  to  Surveyor  GeneraL 

In  support  of  these  contentions  appellant  cites:  Banks 
v.  Moreno,  39  California,  233;  Barry  v.  OanMe,  3  How.  32; 
Beard  v.  Federy,  3  Wall.  479;  Berthold  v.  McDonald,  24 
Missouri,  126;  Berthold  v.  McDonald,  22  How.  334;  Bissell 
V.  Henahaw,  1  Sawyer,  553;  Butler  and  Bakers  Case,  2 
Coke,  29;  Carpeniier  v.  Montgomery,  13  Wall.  480;  Cessna 
V.  United  States,  169  U.  S.  165;  Chicago  dkc.  R.  R.  v.  United 
States,  169  U.  S.  372;  Chouteau  v.  Eckert,  2  How.  345; 
In  re  Cooper,  143  U.  S.  503;  Dent  v.  Emmeger,  14  Wall.  308; 
Doe  V.  Eslava,  9  How.  421;  Ely  v.  United  States,  171  U.  S. 
220;  Evans  v.  Durango  Land  Co.,  85  Fed.  Rep.  433;  Gibson 
V.  Chouteau,  13  Wall.  101 ;  Good  v.  McQaeen,  3  Texas,  241; 
Hale  V.  Ac^s,  69  California,  160;  Hayes  v.  United  Stated, 
170  U.  S.  637 ;  Henshaw  v.  Bissell,  18  Wall.  225 ;  HoUiman  v. 
Prebles,  1  Texas,  673;  Jackson  v.  Baird,  4  Johns.  230; 
Jones  V.  Oarza,  11  Texas,  186;  Jones  v.  Muidntch,  26 
Texas,  236;  Jones  v.  United  States,  137  U.  S.  202;  Lamfear 
V.  Hurdey,  4  Wall.  204;  Ixmdis  v.  Brandt,  10  How.  370; 
Leese  v.  Clark,  3  California,  16;  Lesbois  v.  BrammeU,  4 
How.  449;  Lyncft  v.  Bemal,  9  Wall.  315;  McCabe  v.  TTortfe- 
ington,  16  How.  86;  Maynard  v.  Massie,  8  Ho^.  307;  Jlfi<- 
cA«a  v.  Furman,  180  U.  S.  402;  Moore  v.  Steinba(^,  127 
U.  S.  70;  Pino  v.  HofcA,  1  New  Mex.  125;  Republic  v. 
Thorn,  3  Texas,  499;  Rodriguez  v.  C/nifed  jStafes,  1  Wall. 
482;  5«.  Potti  cftc.  Co.  v.  Winona  Co.,  112  U.  S.  720;  Sheldon 
v.  Mtimo,  29  S.  W.  Rep.  832;  Sioux  City  &c.  Co.  v.  United 
States,  159  U.  S.  349;  <So.  Pac.  Ry.  Co.  v.  l/nieed  States,  183 
U.  S.  519;  Stoneroad  y.  Becfc,  16  New  Mex.  754;  SUmeroad 
V.  Stoneroad,  158  U.  S.  241;  Trenier  v.  Stewart,  101  U.  S. 
797;  United  States  v.  Peratta,  19  How.  347;  United  States 
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V.  Coe,  171  U.  S.  681;  United  States  v.  HarOey,  22  How, 
288;  Yatea  y.  lams,  10  Texas,  168;  Yates  v.  Houston,  3 
Texas,  433. 

Mr.  Charles  A.  Spiess  and  Mr.  8.  B.  Davis,  Jr.,  for  ap- 
pellee, submitted: 

Looking  behind  the  confirmations,  the  claimants  of  the 
Beck  grant  had  a  better  title  under  Mexican  Government 
than  the  claimants  of  the  Perea  grant. 

There  is  no  title  in  claimants  of  Perea  grant  under  the 
Mexican  Government. 

There  is  a  perfect  legal  title  in  claimants  of  Beck  grant 
under  the  Mexican  Government. 

The  acts  of  officers  of  the  Mexican  Government  in  ac- 
cordance with  laws  of  Spain  raises  a  legal  presumption 
that  the  authority  existed  to  dispose  of  pubUc  domain. 

The  Beck  grant  was  ratified  by  Mexican  Government. 

The  title  to  the  Beck  grant  is  better  th&n  that  to  the 
Perea  grant  even  if  not  perfect  under  the  laws  of  Mexico. 

The  proceedings  had  before  tribunals  and  officas  of 
United  States  give  the  better  title  to  the  Beck  grant. 

An  approved  survey  was  essential  to  attaching  of  con- 
firmation, and  the  Beck  grant  was  first  to  obtain  approved 
survey. 

The  confirmation  of  the  Beck  grant  was  legally  prior  to 
that  of  the  Perea  grant. 

In  support  of  these  contentions  appellee  cites:  Ainsa 
V.  United  States,  160  U.  S.  234;  Astiazaran  v.  Santa  Rita 
Mining  Co.,  148  U.  S.  84;  Beard  v.  Federp,  3  WaU.  491, 
493;  Berthold  v.  McDonald,  22  How.  340;  Bryan  v.  For- 
syOie,  19  How.  334;  Crowley  v.  WaUace,  12  Missouri,  145; 
Dent  V.  Emmeger,  14  Wall.  312;  Doe  v.  Eslava,  9  How. 
446;  Ely  v.  United  States,  171  U.  S.  221;  Foster  v.  Neil- 
son,  2  Pet.  263;  Garcia  v.  Lee,  12  Pet.  616;  Orisar  v.  Mc- 
Dowell, 6  Wall.  375,  379;  Haynes  v.  United  States,  170 
U.  S.  637;  Henshaw  v.  Bissell,  18  WaU.  266,  266;  Jackson 
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V.  M'Michady  3  C!owen,  75;  Landes  v.  Brant,  10  How.  372, 
373;  Langdeau  v.  Hones,  21  Wall.  521,  530;  Leese  v; 
Clark,  3  California,  16;  Malarin  v.  I/nifcd  Stofcs,  1  Wall. 
289;  MiUer  v.  Dale,  92  U.  S.  474;  Moore  v.  Stembach, 
127  U.  S.  80;  Pino  v.  ffofcA,  1  New  Mex.  133;  PoOard  v. 
FHea,  2  How.  603;  Rodriguea  v.  I7wited  iStofe»,  1  Wall. 
582;  RusseU  v.  MaxweU  Land  Co.,  158  U.  S.  258;  Ruther- 
ford  V.  (?reen,  2  Wh.  296;  Sftati;  v.  Keliogg,  170  U.  S.  341; 
Shipley  v.  Couwn,  91 U.  S.  337;  So.  Pac.  R.  R.  Co.  v.  United 
States,  183  U.  S.  519;  Stark  v.  Starrs,  6  WaU.  418;  Stoneroad 
V.  Stoneroad,  158  U.  S.  241,  243;  Trenicr  v.  SteuHxrt,  101 
U.  S.  810;  United  States  v.  Contiwy,  175  U.  S.  67;  United 
States  V.  Green,  185  U.  S.  257;  United  States  v.  Pena,  175 
U.  S.  504;  United  States  v.  PerdUa,  19  How.  347,  348; 
United  States  v.  Pico,  5  Wall.  539;  ^ni^  States  v.  ^Aer- 
becA;,  27  Fed.  Cas.  No.  16275;  United  States  v.  VaUesjo,  1 
Black,  541. 

Mr.  Justice  McEbnna  delivered  the  opimon  of  the 
court. 

In  the  year  1876  this  suit  was  instituted  by  William  P. 
Beck  et  al.  for  the  purpose  of  determining  the  title  of  the 
parties  to  what  is  known  as  the  Preston  Beck  grant,  and 
for  a  partition  of  the  same.  This  grant  conflicts  with  a 
certain  other  grant,  known  as  the  Perea  grant,  to  the  ex- 
tent of  about  5,000  acres.  In  the  year  1903,  Andrieus 
A.  Jones,  appellant,  was  appointed  receiver  of  the  Beck 
grant  and  entered  into  possession  of  it,  including  the  land 
in  conflict.  The  St.  Louis  Land  &  Cattle  Company,  ap- 
pellee, filed  an  intervening  petition  in  the  cause  and  set 
up  a  claim  to  the  land  in  conflict  and  prayed  as  reUef  that 
the  receiver  be  ordered  to  surrender  to  it  the  land  claimed. 
Answer  was  filed  to  the  petition  which,  among  other  things, 
denied  that  the  Land  &  Cattle  Company  had  any  right, 
title  or  interest  in  the  land. 
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After  hearing,  the  district  court  decided  in  favor  of  the 
receiver  and  dismissed  the  petition  in  intervention.  The 
decree  was  reversed  by  the  Supreme  Court  of  the  Territory 
and  this  appeal  was  tiien  taken. 

The  question  in  the  case  is,  Of  which  grant  is  the  con- 
flict land  a  part? 

Both  grants  were  reported  favorably  by  the  Surveyor 
General  of  the  Territory  to  Congress  for  confirmation,  the 
Beck  grant  September  30, 1856,  the  Perea  grant  Septem- 
ber 15,  1857.  Both  were  confirmed  by  Congress  in  the 
act  of  June  21, 1860,  c.  167,  12  Stat.  71.  The  act  recited 
the  fact  of  the  recommendation  for  confirmation  by  the 
Surveyor  General  of  the  Territory  of  certain  private  land 
claims  in  the  Territory  and  confirmed  them  under  the 
numbers  by  which  he  had  designated  them,  the  Beck  grant 
h&xkg  No.  1  and  the  Perea  grant  being  No.  16. 

Section  4  of  the  act  provided  ''That  the  foregoing  con- 
firmations shall  only  be  considered  as  quit  clamis  or  relin- 
quishm^Qts,  on  the  part  of  the  United  States,  and  shall 
not  affect  the  adverse  rights  of  any  other  person  or  persons 
whomsoever." 

The  ai^uments  of  counsel  have  taken  a  wide  range,  but 
we  think  the  decision  of  the  case  can  be  put  on  a  short 
ground.  Both  grants  have  the  same  Mexican  source,  that 
is,  they  are  grants  by  the  political  chief  (governor)  and 
the  territorial  deputation.  The  Beck  grant  was  the  prior 
one,  its  date  being  December,  1823;  that  of  the  Perea 
grant,  March,  1825.  Juridical  possession  was  given  of  the 
Beck  grant;  it  was  not  of  the  Perea  grant.  The  Beck 
grant  was  presented  for  confirmation  to  the  Surveyor 
General  of  New  Mexico  in  May,  1855,  and  declared  valid 
by  that  officer,  and  a  report  made  thereof  September  30, 
1856,  to  the  Secretary  of  the  Interior  for  confirmation  by 
Congress.  -  The  Perea  grant  was  presented  for  confirmation 
in  1857,  decided  to  be  valid  and  reported  to  the  Secretary 
of  the  Interior.    Both  grants,  we  have  seoi,  were  con- 
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firmed  by  Ck)ngres8  by  the  same  act.  In  1860  the  Beck 
grant  was  duly  siuveyed  and  the  survey  approved,  and 
on  Jime  13,  1883,  a  patent  was  duly  issued  for  the  grant 
as  surveyed.  The  survey  of  the  Perea  grant  was  not  made 
until  1871.  It  will  be  observed,  therefore,  that  the  Beck 
grant,  in  all  of  its  steps,  preceded  the  Perea  grant. 

The  Supreme  Court  of  New  Mexico,  however,  was 
of  opinion  that  those  steps  could  not  be  considered  and 
that  both  grants  were  invalid  under  the  Mexican  law 
and  took  their  efficacy  solely  from  the  act  of  Congress, 
and  that,  therefore,  the  parties  "holding  by  the  same 
act  of  Congress,  in  so  far  as  their  grants  conflict  or  over- 
lap, have  each  an  'equal  undivided  moiety  of  the  lands 
within  the  conflict,' ''  applying  the  principle  of  Sauthr 
em  Pacific  Railroad  Co.  v.  Uniied  States,  183  U.  S.  519. 
In  this,  we  think  the  court  erred.  The  act  of  Congress 
was  not  a  gratuity,  it  was  intended  to  be  a  discharge 
of  the  obligations  of  the  treaty  between  the  United  States 
and  Mexico.  It  was  a  confirmation  of  li^ts  which  existed, 
and  as  they  existed. 

The  reports  of  the  Surveyor  General  were  made  under 
the  authority  of  the  act  of  Congress  of  July  22,  1*854, 
c.  103,  §  8,  10  Stat.  308,  309,  which  made  it  the  duty  of 
that  officer  ^'to  ascertain  the  ori^,  nature,  character, 
and  extent  of  all  claims  to  lands  under  the  laws,  usages, 
and  customs  of  Spain  and  Mexico."  He  was  required  to 
make  report  thereof '' denoting  the  various  grades  of  title, 
with  his  decision  as  to  the  validity  or  invalidity  of  each  of 
the  same  under  the  laws,  usages  and  customs  of  the  coun- 
try before  its  cession  to  the  United  States,  .  .  • 
which  report  shall  be  laid  before  Congress  for  such  action 
thereon  as  may  be  deemed  just  and  proper,  with  a  view  to 
confirm  bona  fide  grants,  and  give  full  effect  to  the  treaty 
of  eighteen  hundred,  and  forty-dght  between  the  United 
States  and  Mexico." 

The  proceedings,  therefore,  for  the  confirmation  of  titles, 
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derived  from  Mexico  commenced  with  the  Surveyor  Gen- 
eral and  were  consummated  by  the  confirming  act,  the 
Siurveyor  General  deciding  in  the  first  instance.  The 
petition  to  him  ''is  the  commencement  of  proceediiigs, 
which  necessarily  involve  the  validity  of  the  grant  from 
the  Mexican  government."  Congress,  however,  consti- 
tuted itself  the  tribunal  of  ultimate  decision  of  the  validity 
or  invalidity  of  the  claim,  as,  of  course,  it  might  do  in  the 
discharge  of  the  treaty  obligations,  or  delegate  that  duty 
to  the  judicial  department.  Tamding  v.  United  States 
Freehold  Co.,  93  U.  S.  644;  Aatiazaran  v.  Santa  Rita  Mitir 
ing  Co.,  148  U.  S.  80,  82,  84;  Stoneroad  v.  Sloneroad,  158 
U.  S.  240,  248. 

The  confirmation,  therefore,  cannot  be  dissociated  from 
what  preceded  it,  and  it  may  be  said  of  such  direct  con- 
firmation by  act  of  Congress,  as  has  been  said  of  confirma- 
tion throui^  special  tribunals  created  by  Congress,  that 
it  constitutes  a  declaration  of  the  validity  of  the  claim  un- 
der the  Mexican  laws  and  that  the  claim  is  entitled  to 
recognition  and  protection  by  the  stipulations  of  the 
treaty.  Beard  v.  Federy,  3  Wall.  478, 492.  And  if  there  be 
claims  under  two  patents,  each  of  which  reserves  the  rights 
of  the  other  parties,  the  inquiry  must  extend  to  the  char- 
acter of  the  original  concession.  The  controversy  can 
only  be  settled  by  determining  which  of  these  two  gives 
the  better  iri^t  to  the  demanded  premises.  Henshaw  v. 
BisaeU,  18  WaU.  255,  266. 

In  MHUt  v.  Dale,  92  U.  S.  473,  474,  there  was  a  conflict 
between  a  concession  of  the  Mexican  government,  con- 
firmed by  the  tribunals  of  the  United  States  and  a  survey 
thereon  and  a  patent  of  the  United  States  issued  upon  a 
similar  confirmed  concession,  and  the  question  in  the  case 
was  which  gave  the  better  right  to  the  premises.  This 
court  said:  "To  answer  the  question  we  must  look  into 
the  character  of  the  original  concessions;  and,  if  they  fiu:- 
nish  no  guide  to  a  correct  conclusion,  we  must  seek  a 
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solution  in  the  proceedings  had  before  our  tribunals  and 
officers  by  which  the  claims  of  the  parties  were  deter- 
mined.'' This  rule  is  the  only  just  and  practical  one^  and, 
besides,  the  act  of  Congress  confirming  the  Beck  and 
Perea  grants  saved  to  each  rights  against  the  other  by  §  4 
of  the  act. 

It  is  urged,  however,  that  this  doctrine  is  opposed  by 
Dent  V.  Emmeger,  14  Wall.  308,  312,  Les  Bois  v.  BrameU, 
4  How.  449,  and  the  cases  cited  by  them.  In  Dent  v. 
Emmeger,  it  was  said  of  grants  which  were  described  as  of 
'^imperfect  obligation  and  affected  only  the  conscience  of 
the  new  sovereign"  and  received  from  it  ''a  vitality  and 
efficacy  which  they  did  not  before  possess,"  that  "when 
confinined  by  Congress  they  became  American  titles  and 
took  their  validity  wholly  from  the  act  of  confirmation 
and  not  from  any  French  or  Spanish  element  which  en- 
tered into  their  previous  existence.  The  doctrine  of  senior 
or  junior  equities  and  of  relation  back  has  no  application 
in  the  jurisprudence  of  such  cases." 

Of  the  same  character  were  the  rights  in  the  other  cases. 
In  some  of  them  there  were  mere  orders  for  surveys  and 
promises  of  title  which  the  new  sovereign  was  under  no 
obligation  to  yidd  to.  In  the  case  at  bar  we  are  dealing 
with  rights  which  were  recognized  by  the  new  sovereign 
because  they  were  supposed  to  have  legal  validity  under 
the  old  sovereign. 

It  is  true  in  the  case  at  bar,  such  validity  is  contested, 
and  the  contest  is  certainly  justified  as  to  the  Perea  grant. 
It  was  decided  m  Hayes  v.  United  States,  170  U.  S.  637, 
643,  644,  that  alter  it  was  decreed  by  tilie  general  con- 
stituent Congress  July  6, 1824,  that  "the  province  of  New 
Mexico  remains  a  territory  of  the  federation,"  the  adop- 
tion by  the  same  Congress  of  a  general  colonization  law, 
August  18, 1824,  and  a  permanent  constitution  October  24 
of  the  same  year,  the  officials  of  the  Territory  had  no 
"power  to  dispose  of  the  public  lands,  even  though  it  be 
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arguerido  conceded  that  such  power  had  been  theretofore 
possessed  by  the  oflScials  who  exercised  authority  within 
the  area  which  was  made  a  territory  by  the  constitution." 
But  this  only  in  passing.  We  are  not  called  upon  to 
consider  the  power  of  the  territorial  officers.  The  validity 
of  the  grants  have  been  pronounced  by  Congress  and  we 
are  only  required  to  consider  their  relation  to  each  other 
and  the  public  domain.  We  have  seen  that  the  Beck 
grant  in  all  of  its  steps,  was  prior  to  the  Perea  grant. 
Juridical  possession  was  given  of  it  before  the  Perea  grant 
was  applied  for  and  the  conveyance  of  the  land  embraced 
within  its  boundaries  made  complete.  It  was  confirmed 
first  by  the  Surveyor  General  of  the  Territory  and  sur- 
veyed first  by  the  Interior  Department,  and  a  survey 
''was  essential  to  its  accurate  segregation  and  delimita- 
tion.'' Stoneroad  v.  SUmeroad,  supra,  168  U.  S.  240,  250. 
It  follows  from  these  views  that  the  land  in  conffict  is 
part  of  the  Beck  grant,  and  the  judgment  of  the  Supreme 
Comt  of  the  Territory  is  reversed  and  the  cause  remanded 
to  the  Supreme  Court  of  the  State  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Reversed. 


TAYLOR,  ADMINISTRATRIX,  v.  TAYLOR. 

EBBOR  TO  THE  STJPBEME   COURT  OP  THE   STATE  OP  NEW 

YORK. 

No.  224.    Aigued  Jaauaiy  30,  1914.— Decided  Febniaiy  24,  1914. 

The  Employers'  Liability  Act  of  1908,  as  amended  in  1910,  supersedes 
all  state  statutes  upon  the  subject  covered  by  it,  and  the  distribution 
of  the  amount  recovered  in  an  action  for  death  of  an  employ6  is 
determined  by  the  provisionB  of  that  act  and  not  by  the  state 
law. 
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The  source  of  right  of  the  widow  of  an  employ^  <rf  an  interstate  carrier 
to  maintain  an  action  for  his  death  is  the  Federal  statute,  whether 
the  cause  of  action  is  based  on  §  1  or  §  9,  and  the  father  of  the  de- 
ceased is  not  entitled  to  share  in  the  amount  recovered. 

The  facts,  which  involve  the  construction  of  the  Federal 
Employers'  Liability  Act  of  1908  as  amended  in  1910,  are 
stated  in  the  opinion. 

Mr.  Frederic  D.  McKenney,  with  whom  Mr.  George  F. 
BrawneU,  Mr.  John  Spalding  Flannery  and  Mr.  WUIiam 
Hilz  were  on  the  brief,  for  plaintiff  in  error: 

It  was  error  for  the  state  court  to  hold  that  the  net  pro- 
ceeds of  the  judgment  recovered  in  the  action  of  the  admin- 
istratrix against  the  railroad  company,  under  the  circum- 
stances shown  in  the  record  herein,  were  not  distributable 
under  the  provisions  of  the  i^'^ederal  Employers'  Liability 
Act  of  1908  as  amended  in  1910. 

The  net  proceeds  of  this  judgment  are  not  ^'assets  of  the 
decedent's  estate"  within  Uie  ordinary  acceptation  of  that 
phrase. 

In  support  of  these  contentions  see:  American  B.R.  Co. 
V.  Didricksony  227  U.  S.  145,  149;  Florida  Cent.  Ry.  Co.  v. 
SvUivan,  120  Fed.  Rep.  799;  GvJf  &c.  B.  Co.  v.  McGinnia, 
228  U.  S.  173,  176;  McCarty  v.  N.  7.,  L.  E.  &  W.  R.  Co., 
62  Fed.  Rep.  437;  McCvUoch  v.  Maryland,  4  Wh.  316; 
McCune  v.  Emg,  199  U.  S.  387;  Marvin  v.  MaystnOe 
SL  R.  R.  Co.,  49  Fed.  Rep.  436;  Mich.  Cent.  R.  Co.  v.  Vree^ 
land,  227  U.  S.  56;  67;  Mo.,  Kane.  &  Tex.  Ry.  Co.  v.  Wuff, 
226  U.  S.  670,  676;  Mondou  v.  N.  7.,  N.  H.  &  H.  R.  R. 
Co.,  223  U.  S.  1;  St.  L.,  Iron  M.  &  S.  R.  Co.  v.  Heeterly, 
228  U.  S.  702;  St.  Louie  Ac.  R.  Co.  v.  Seale,  229  U.  S. 
156, 158;  Smith  v.  Alabama,  124  U.  S.  465,  473;  Stewart 
V.  BaU.  &  Ohio  R.  R.  Co.,  168  U.  S.  445;  United  States 
V.  HaU  98  U.  &  343;  Wilson  y.  TooUe,  65  Fed.  Rep. 
211. 
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No  brief  was  filed  for  defendant  in  enor. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  error  and  defendant  in  error  are  re- 
spectively the  widow  and  father  of  one  Howard  Taylor,  a 
resident  of  Orange  County,  State  of  New  York,  who 
through  the  n^gence  of  the  Erie  Railroad  Company  met 
with  an  accident  which  caused  his  death. 

Plaintiff,  in  error  was  appointed  the  administratrix  of 
his  estate  with  right  to  prosecute  any  right  of  action 
granted  by  special  provision  of  law  as  such  administratrix. 
She  brou^t  suit,  as  such  administratrix,  against  the  Rail- 
road Company  for  damages,  alleging  the  employment  of 
her  husband  in  interstate  commerce  upon  a  train  running 
from  Port  Jervis,  New  York,  to  Jersey  City,  New  Jersey, 
the  negligence  of  the  Railroad  Company  as  the  cause  of 
his  death,  and  that  the  action  was  broi^t  under  the  act  of 
Congress  of  April  22,  1908,  c.  149,  35  Stat.  65,  entitled 
^^An  Act  relating  to  the  Liability  of  Common  Carriers  by 
Railroad  to  their  Employ^  in  Certain  Cases,"  known  as 
the  Employers'  Liability  Law. 

By  permission  oi  uiie  Surrogate  of  Orange  County,  she 
compromised  with  the  railroad,  accepting  a  judgment  for 
S5,000. 

Defendant  in  error  filed  a  petition  in  the  Supreme  Court 
of  Orange  County  for  an  order  directing  plaintiff  in  error 
to  pay  over  to  him  one-half  of  the  net  proceeds  of  the 
judgment  in  accordance  with  the  statute  of  distribution  of 
the  State.  The  motion  was  denied  and  an  order  was 
entered  determining  that  plaintiff  in  error,  as  widow 
of  the  deceased,  was  entitled  to  receive  and  retain  for  her 
own  use  all  of  the  net  proceeds  of  the  judgment.  The 
order  was  reversed  by  the  Appellate  Division  of  ihe 
Supreme  Court  and  the  judgment  of  reversal^  on  appeal  to 
the  Court  of  Appeals,  was  aflSrmed  and  the  record  re- 
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mitted  to  the  Supreme  Court.   This  writ  of  error  was  then 
prosecuted. 

The  Appellate  Division  was  of  opinion  that  the  law  of 
the  State  gave  the  ri^t  of  action  and  determined  the 
distribution  of  the  proceeds  of  the  judgment.  Considering 
the  act  of  Congress  and  its  provisions,  the  court  was  of  the 
view  that  the  act  of  Congress  '^  should  be  construed  as 
one  granting  a  new  remedy  under  certain  circumstances, 
where  none,  or  a  less  adequate  one,  existed  under  the  state 
laws,  and  as  not  intended  to  supplant  or  abrogate  a  right  of 
action  of  practically  equal  extent  existing  under  the  laws 
of  the  State."  The  court  further  said,  "It  is  only  on  the 
theory  that  this  act  of  Congress  constitutes  the  exclusive 
rule  applicable  to  the  facts  of  the  case  before  us  that  the 
order  of  the  Special  Term  [the  order  under  review]  can  be 
upheld.  If  the  remedy  afforded  by  our  laws  be  concurrent 
with  that  provided  by  Congress,  then  we  think  that  our 
pubfic  policy  will  not  permit  an  administratrix  appointed 
by  our  courts  under  our  laws,  to  use  the  Federal  statute 
simply  for  the  purpose  of  defeating  our  statute  of  distribu- 
tion of  personal  property."  The  Court  of  Appeals  ex- 
pressed the  opinion  that  the  case  presented  a  case  of 
conflict  between  the  Federal  and  state  statutes  and  deter- 
mined that  the  state  statutes  must  prevail.  It  was  said 
that  the  power  of  Congress  "to  regulate  interstate  com- 
merce must  end  somewhere,  and  as  far  as  employ^  of 
common  carriers  engaged  in  interstate  commerce  are 
concerned,  it  appears  to  us  that  it  must  end  with  the 
death  of  tlie  employ^."  And  considering  that  the  conse- 
quences of  a  contrary  doctrine  would  give  Congress  power 
over  the  distribution  of  real  estate  which  might  happen 
to  be  purchased  by  the  earnings  of  an  employ^  in  inter- 
state conmierce,  the  comt  declared  that  the  act  of  Con- 
gress in  so  far  as  it  attempted  to  distribute  the  funds  in 
controversy  was  "invalid  and  unauthorized."  There  were 
dissenting  opinions  expressed.     The  judgment  of  the 
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Appellate  Division  of  the  Supreme  Court  was  affirmed  and 
the  record  was  remitted  to  the  Supreme  Court  to  be  pro- 
ceeded upon  according  to  law  and  the  judgment  of  the 
latter  court  was  entered  conformably  thereto. 

We  have  had  many  occasions  to  declare  the  comprehen- 
sive and  exclusive  power  which  Congress  possesses  over 
interstate  commerce.  And  starting  with  that  power  as  a 
factor,  we  have  only  to  consider  the  breadth  and  meaning 
of  the  act  of  Congress. 

Section  1  provides  that  every  common  carrier  by  rail- 
road, while  engaged  in  interstate  conmierce,  ''shall  be 
liable  in  damages  to  any  person  suffering  injury  while  he  is 
employed  by  such  carrier  in  such  commerce,  or,  in  case  of 
the  death  of  such  employ^,  to  his  or  her  personal  represent- 
ative, for  the  benefit  of  the  surviving  widow  or  husband 
and  children  of  such  employ^;  and,  if  none,  then  of  such 
employe's  parents;  and,  if  none,  then  of  the  next  of  kin, 
dependent  upon  such  employ^,  for  such  injury  or  death 
resulting  in  whole  or  in  part  from  the  negligence  of  any  of 
the  officers,  agents,  or  employes  of  such  carrier,"  or  by 
reason  of  any  defect  in  its  instrumentalities. 

Section  6,  as  amended  by  the  act  of  April  5,  1910, 
c.  143,  36  Stat.  291,  provides  that  the  jurisdiction  of  the 
courts  of  the  United  States  shall  be  concurrent  with  that 
of  the  courts  of  the  several  States,  and  if  the  action  be 
brought  in  a  state  court  it  shall  not  be  removed  to  a  coiu*t 
of  the  United  States. 

Section  9,  as  amended  by  the  same  act,  c.  143, 36  Stat. 
291,  is  as  follows: 

''That  any  ri^t  of  action  given  by  this  Act  to  a  person 
suffering  injury  shall  survive  to  his  or  her  personal  rep- 
resentative, for  the  benefit  of  the  surviving  widow  or 
husband  and  children  of  such  employ^,  and,  if  none,  then 
of  such  employe's  parents;  and,  if  none,  then  of  the  next  of 
kin  dependent  upon  such  employ^,  but  in  such  cases  there 
shall  be  only  one  recovery  for  the  same  injury." 
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The  act  has  come  up  for  consideration  in  a  number  of 
cases.  In  Mondou  v.  New  Yarky  New  Haven  &  Hartford 
R.R.  Co.,  223  U.  S.  1,  it  and  its  amendments  were  declared 
to  be  constitutional,  that  having  been  enacted  in  pursur 
ance  of  a  power  reserved  to  Congress,  state  laws  must  give 
away  to  them.  They  established  the  policy  for  all,  it  was 
decided,  and  the  courts  of  a  State  cannot  refuse  to  enforce 
them  on  the  ground  that  they  are  not  in  harmony  with  the 
policy  of  the  State.  Congress  having  acted,  it  was  said, 
p.  56,  'Hhe  laws  of  the  States,  in  so  far  as  they  cover  the 
same  field,  are  superseded,  for  necessarily  that  which  is  not 
supreme  must  yield  to  that  which  is.'' 

In  Missouri,  Kansas  &  Texas  Ry,  v.  Wtdf,  226  U.  S. 
570,  576,  the  Mondou  Case  was  applied.  The  action  was 
brought  by  the  mother  of  a  deceased  employ^  in  interstate 
conmierce,  under  the  state  statute.  The  petition  was 
subsequently  amended  to  embrace  a  right  of  action  by  her 
xmder  the  Federal  law  as  the  personal  representative  of  the 
decedent.  The  amendment  was  held  not  to  be  the  com- 
mencement of  a  new  action.  It  was  said  that  notwith- 
standing the  original  petition  asserted  a  cause  of  action 
under  the  state  statute  without  making  reference  to  the 
act  of  Congress,  the  court  was  presumed  to  be  cognizant  of 
the  Federal  enactment,  and  ^'to  know  that,  with  respect 
to  the  responsibility  of  interstate  carriers  by  railroad  to 
their  employ^  injured  in  such  commerce  after  its. enact- 
ment it  had  the  effect  of  superseding  state  laws  upon  the 
subject." 

In  Michigan  Central  R.  R.  Co.  v.  Vreeland,  227  U.  S.  59, 
68,  it  is  again  said  that  the  act  of  Congress  has  undertaken 
to  cover  the  subject  of  the  liability  of  railroad  companies 
to  their  employes  injured  while  engaged  in  interstate  com^ 
merce  and  that  state  legislation  was  superseded  by  it. 
"The  obvious  purpose  of  Congress,"  it  was  said,  "was 
to  save  a  right  of  action  to  certain  relatives  dependent 
upon  an  employ^  wrongfully  injured,  for  the  loss  and 
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damage  resulting  to  them  financially  by  reason  of  the 
wrongful  death."  And  again,  ''It  is  one  beyond  that 
which  the  decedent  had, — one  proceeding  upon  altogether 
different  princii^es." 

The  same  view  was  expressed  in  American  Railroad  Co. 
V.  Didricksony  227  U.  S.  146,  149.  The  action  was  by 
surviving  parents,  they  being  the  sole  beneficiaries  under 
the  statute.  A  distinction  was  expressed  between  a  cause 
of  action  to  an  injured  employ^  and  in  case  of  his  death,  a 
cause  of  action  to  dependent  relatives;  and  of  the  first  it 
was  said  that  it  does  not  survive  his  death  but  that  in  such 
case  the  act  ''creates  a  new  and  distinct  right  of  action  for 
the  benefit  of  the  dependent  relatives  named  in  the 
statute"  for  the  damages  which  results  to  them  because 
they  have  been  deprived  of  a  reasonable  expectation  of 
pecuniary  benefits  on  account  of  his  wrongful  death. 

In  Gvlfy  Colorado  &  Sartia  Fe  Railway  Co.  v.  McOinnis, 
AdrmniatratriXj  228  U.  S.  173,  the  statute  was  again  con- 
sidered as  giving  a  cause  of  action  to  the  personal  repre- 
sentative of  the  deceased  employ^  for  the  benefit  of  the 
persons  designated  because  of  the  pecuniary  loss  resulting 
to  them. 

In  St.  Louis^  Iron,  Mountain  &  SoiUhem  Ry.  Co.  v. 
Hesterlyj  228  U.  S.  702,  the  same  principles  were  applied. 
In  St.  Laidsy  S.  F.  &  Texas  Ry.  Co.  v.  Seals,  229  U.  S.  156, 
the  action  was  by  the  widow  and  parent  of  an  interstate 
commerce  employ^.  The  petition  stated  a  case  under 
the  state  statute.  The  Railroad  Company  contended 
that  the  Federal  statute  was  the  applicable  one.  There 
was  a  conflict  between  the  statutes.  The  state  statute 
gave  the  right  of  action  to  the  surviving  husband,  wife, 
children  and  parents;  the  Federal  statute  vested  the  right 
of  action  in  the  personal  representative  of  the  deceased  for 
certain  named  beneficiaries,  the  parents  of  the  deceased 
having  no  rigihts  if  there  be  a  widow,  husband  or  children. 
The  Railroad  Company,  therefore,  interposed  the  objec* 
VOL.  ccxxxii— 24 
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tion  grounded  on  the  Federal  statute  that  the  plamtiiffs 
were  not  entitled  to  recover  on  the  case  proved.  The 
state  court  overruled  the  objection  and  we  declared  the 
ruling  to  be  error.  We  said,  p.  162,  ''Two  of  the  plain- 
tiffs, the  father  and  mother,  in  whose  favor  there  was  a 
separate  recovery,  are  not  even  beneficiaries  under  the 
Federal  statute,  there  being  a  surviving  widow;  and  she 
was  not  entitled  to  recover  in  her  own  name,  but  only 
through  the  deceased's  personal  representative,  as  is  shown 
by  the  terms  of  the  statute  and  the  decisions  before  cited." 

These  cases  were  all  brought  under  the  statute  as  orig- 
inally enacted  and  before  the  amendments  of  1910. 
Section  1,  however,  was  not  amended,  and  in  SL  Louis, 
Iron  Mountain  &  Southern  Ry.  Co.  v.  Heaterly,  supra,  it 
was  said  that  the  amendment  of  April  5,  1910,  which 
added  §  9,  quoted  above,  ''in  like  manner  allows  but  one 
recovery,  although  it  provides  for  survival  of  the  right 
of  the  injured  person." 

It  is  clear  from  these  decisions  that  the  source  of  the 
right  of  plaintiff  in  error  was  the  Federal  statute;  and  this 
whether  the  cause  of  action  is  based  on  the  first  section  of 
the  act  or  on  §  9,  added  in  1910.  From  plaintiff  in  error's 
complaint  against  the  Railroad  Company  it  is  not  clear 
whether  she  counted  on  §  1  alone  or  on  that  and  §  9.  If 
under  §  1,  the  cause  of  action  was  not  derived  from  the 
deceased  in  the  sense  of  a  sucd^ssion  from  him.  As  said 
in  one  of  the  cited  cases,  her  cause  of  action  was  "one 
beyond  that  which  the  decedent  had, — one  proceeding 
upon  altogether  different  principles."  It  came  to  her,  it  is 
true,  on  accoimt  of  his  death  but  because  of  her  pecuniary 
interest  in  his  Ufe  and  the  damage  she  suffered  by  his 
death.  It  was  her  loss,  not  that  which  his  father  may  have 
suffered.  The  judgment  she  recovered  was  for  herself 
alone.  He  had  no  interest  in  it.  Any  loss  he  may  have 
suffered  was  not  and  could  not  have  been  any  part  of  it,  as 
we  have  seen. 
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If  the  action  included  a  right  under  §  9,  the  recovery  was 
for  her  benefit  exclusively  as  the  widow  of  the  decedent. 
The  language  of  the  section  is  that  the  right  of  action  given 
to  the  employ^  survives  to  his  personal  representatives  for 
the  ben^t  of  his  parents  only  when  ihere  is  no  widow. 

Jvdgmeni  reversed  and  cause  remanded  for  further  pro^ 
ceedings  not  inconsistent  with  this  opinion. 


CALAF  Y  FUGURUL  t;.  CALAP  Y  RIVERA. 

APPEAL  FROM  THE  BXJPREBfE   COUBT  OF  PORTO  RICO. 
No.  199.    Aigued  January  26,  1914.— Decided  Februaiy  24,  1914. 

While  under  the  laws  of  Toro  parol  acts,  although  not  amounting  to  a 
solemn  recognition,  may  have  entitled  a  natural  child  to  sue  in  Porto 
Rico  for  a  share  of  the  parent's  inheritance  and  prove  the  acts  in  the 
same  suit,  the  existing  Code  requires  a  preliminary  proceeding  to 
prove  those,  acts  and  to  declare  their  effect,  and  limits  the  time  within 
which  such  proceeding  can  be  brought.  Cordova  v.  Folffueras,  227 
U.S.  376. 

A  judgment  or  decree  bars  all  grounds  for  the  relief  sought  and,  as 
res  judicata,  it  is  a  bar  to  a  subsequent  suit  between  the  same 
parties  the  object  of  which  is  to  reach  the  same  result  by  different 
means. 

Whether  the  judgment  in  a  former  suit  between  the  same  parties  was 
or  was  not  final  is  a  question  of  local  practice  upon  which  this  court 
follows  the  local  court  unless  strong  reasons  are  produced  against  it. 

17  Porto  Rico,  185,  affirmed. 

The  facts,  which  involve  the  construction  of  the  laws 
of  Porto  Rico  relating  to  the  recognition  as  heirs  of  natural 
children,  are  stated  in  the  opinion. 

Mr.  Manuel  Rodriguez  Serra,  with  whom  Mr.  Charles 
Hartzell  was  on  the  brief,  for  appellants. 
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Mr.  Paul  FvUer,  with  whom  Mr.  Frederic  B.  Coudert 
was  on  the  brief,  for  appellee. 

Mb.  Justice  Holbies  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  the  appellants  against  the 
testamentary  heir  of  Salvador  Cqlaf ,  seeking  to  have  the 
institution  of  the  defendant  as  heir  declared  void  and  the 
intestate  succession  of  Salvador  Calaf  opened.  The  ap- 
pellants alleged  that  four  ol  them  were  natural  children 
and  the  fifth  the  natiu'al  grandson  of  Ramon  Calaf,  and 
that  they  were  his  ab-intestate  heirs;  that  Ramon  was 
bom  on  August  31,  1840  and  died  on  October  9,  1895, 
his  parents  being  Salvador  Calaf  and  Maria  Antonia 
Martinez,  who,  in  short,  had  legal  capacity  to  marry, 
and  that  Salvador  recognized  Ramon  as  his  natural  son; 
that  Salvador  died  on  Febnary  11,  1903,  leaving  a  will 
by  which  the  defendant,  a  natural  son,  was  instituted 
universal  heir  and  the  plaintiffs  were  ignored.  The  answer 
denied  most  of  the  allegations  of  the  complaint,  and  al- 
leged that  Maria  Martinez  was  a  n^ro  slave;  that  the 
plaintiff  had  brought  a  previous  suit  against  the  defendant, 
claiming  one-half  of  the  said  Salvador's  estate  as  his 
successor,  which  was  dismissed  on  demurrer  without 
leave  to  amend;  and  that  the  cause  of  action  was  pre- 
scribed by  Articles  199  and  1840  of  the  Civil  Code  in  force, 
and  1964,  1939  and  137  of  the  original  Civil  Code.  The 
Supreme  Coiu*t  of  Porto  Rico  held  that  in  a  suit  to  nullify 
the  institution  of  an  heir  the  recognition  of  Ramon  could 
be  proved  only  by  a  judgment  or  an  act  in  solenm  and 
authentic  form,  and  that  there  was  no  such  proof;  and  also 
that  the  matter  was  res  judicata  and  barred.  On  these 
grounds  it-  ordered  the  complaint  to  be  dismissed. 

The  former  ground  was  established  by  this  court  in 
Cordova  v.  Folgueraa,  227  U.  S.  375,  378,  in  which  it  was 
decided  that  ''while,  under  the  laws  of  Toro,  the  acts  of 


Digitized  by 


Google 


CALAF  V.  CALAP,  373 

232  TT.  S.  Opinion  of  the  Court. 

recognition  alleged^  although  not  amounting  to  a  solemn 
recognition,  may  have  entitled  a  natural  child  to  sue  for 
her  share  of  the  inheritance  and  to  prove  the  acts  in  the 
same  suit,  the  Code  requires  a.  preliminary  proceeding  to 
prove  those  acts  and  to  declare  their  effect,  and  limits 
the  time  within  which  such  proceeding  can  be  brought." 
It  was  added,  '^This  hardly  can  be  called  an  interference 
with  vested  rights,  when  a  reasonable  time  for  brin^g 
the  preliminary  proceeding  is  allowed. "  The  change  was 
not  a  denial  of  any  rights  previously  acquired,  but  only  a 
change  in  the  procedure  by  which  such  alleged  rights  were 
to  be  pi:oved  (as,  if  disputed,  they  had  to  be  proved  in 
some  proceeding  in  order  to  be  enjoyed),  with  a  limitar 
tion  of  the  time  for  doing  it.  We  hardly  understand  it  to 
be  asserted  that  there  was  any  solemn  act  or  authentic 
instrument  satisfsdng  the  requirements*  of  the  Code  for 
the  purposes  of  the  present  suit.  At  all  events,  we  see 
no  reason  for  doubting  the  decision  of  the  court  below  on 
this  point.  This  being  so,  the  appellant  could  not  prove 
in  this  action  by  private  acts  of  Salvador  that  Ramon 
was  his  natural  son,  and  the  Supreme  Court  seems  to  be 
plainly  right  in  its  intimation  that  the  time  for  a  proceed- 
ing in  which  the  filiation  might  be  established  by  such 
acts  has  gone  by.  See  Burnet  v.  Desmomes,  226  U.  S.  145. 
Another  defence  is  that  the  same  matter  has  been 
adjudged  between  the  parties.  The  Civil  Code  in  force. 
Article  1219,  requires  identity  'between  the  things,  causes, 
and  persons  of  the  litigants, '  according  to  the  translation 
in  the  record.  It  was  said  by  the  court  below  that  there 
was  identity  of  things,  because  the  end  of  both  suits  was 
to  share  in  the  inheritance  of  Salvador  Calaf ;  that  the 
cause  of  action  was  the  same,  that  is,  recognition  of  Ramon 
as  a  natural  son,  asked  for  in  one  case  and  taken  for  granted 
in  the  other;  and  (with  immaterial  changes)  that  the 
persons  were  the  same.  We  imderstand  the  Codes  and  the 
court  to  assert  a  doctrine  substantially  that  of  our  own 
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law.  The  filiation  decided  against  in  the  former  case  is  a 
material  fact  in  this  one  and  is  res  judicata  unless  it  is 
avoided  by  distinctions  as  to  which  we  will  say  a  word. 

In  the  former  suit  the  appellants  alleged  the  same  de- 
scent; but  instead  of  alleging  express  and  solemn  recog^- 
tion  of  Ramon  by  Salvador  as  his  natural  son,  sought 
to  have  him  declared  such  and  therefore  entitled  to  inherit 
one--half  of  Salvador's  estate.  Its  immediate  object  was 
to  establish  filiation  by  a  judgment,  while  the  immediate 
object  here  is  to  nullify  a  will.  The  theory  put  forward 
was  so  far  different,  that  unless  the  complaint  in  this 
case  had  been  interpreted  as  alleging  a  recognition  in 
solemn  form  it  would  have  been  held  bad  oh  its  face. 
In  the  former  suit  also  the  mother  was  alleged  to  have 
been  a  slave.  But  these  differing  allegations  are  simply 
different  means  to  reach  the  same  result;  the  possession 
by  Ramon  of  the  rights  of  a  natural  son;  and  the  evidence 
offered  in  this  case  like  the  allegations  in  the  former  one 
was  only  of  private  acts.  In  these  circumstances  the 
true  principle  has  l^n  declared  by  this  court  to  be  that 
a  judgment  or  decree  bars  all  grounds  for  the  relief  sought. 
Northern  Pacific  Ry.  Co,  v.  Slaghi,  205  U.  S.  122, 130, 131. 
United  States  v.  Calif omia  &  Oregon  Land  Co.,  192  U.  S. 
355,  358.  The  Supreme  Court  of  Porto  Rico  has  applied 
the  principle  here  and  we  should  require  the  clearest 
authority  before  we  overruled  an  application  that  seems 
to  us  so  obviously  correct.  It  is  urged  fmi^her  that  there 
was  no  final  judgment  in  the  former  case.  Upon  a  ques- 
tion of  that  sort  we  follow  the  local  court  unless  stronger 
reasons  against  it  are  produced  than  can  be  shown  here. 
Tiaco  V.  Forbes,  228  U.  S.  549,  568. 

Judgment  c^ffirmed. 
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MONTOYA  AND  UNKNOWN  HEIRS  OF  VIGIL  v. 

GONZALES. 

APF!EAIi  FROM  THE  SUPREME  COT7RT  OF  THE  TERRITORY  OF 
NEW  MEXICO. 

No.  204.    Argued  January  27,  1914.-- Decided  February  24,  1914. 

The  dispodtion  of  this  court  is  to  leave  decisions  of  the  territorial 
court  on  questions  of  local  procedure  undisturbed. 

The  Supreme  Ck>urt  of  the  Territory  of  New  Mexico  having  construed 
the  statute  pernuttiAg  intervention  in  partition  during  the  pendency 
of  the  suit  as  allowing  an  intervention  after  the  judgment  far  parti- 
tion and  report  of  commissioners  that  actual  partition  could  not  be 
made,  but  before  the  final  action  of  the  court  on  such  report,  this 
court  approves  that  construction.    Clark  v.  RoUer,  199  U.  S.  541. 

A  statute  of  limitations  may  give  title. 

The  evident  purpose  of  the  statute  of  New  Mexico,  giving  title  under  a 
deed  purportmg  to  convey  a  fee  simple  after  ten  years  to  lands  in- 
cluded in  grants  by  Spain,  Mexico  or  the  United  States,  is  to  ripen 
disfleidn  into  title  and  is  not  unconstitutional  as  taking  property 
without  due  process  of  law. 

Nor  does  such  statute  deny  equal  protection  of  the  law  by  its  classifica- 
tion of  Spanish,  Mexican  and  United  States  grants;  such  a  classifica- 
tion in  the  Territory  of  New  Mexico  is  a  reasonable  one  to  prevent  th« 
evil  of  attempts  to  revive  stale  claims  in  regard  to  such  grants. 

16  New  Mexico,  349,  affirmed. 

The  facts,  which  involve  the  title  to  a  Spanish  grant 
of  land  in  New  Mexico  and  the  construction  and  con- 
stitutionality of  a  statute  of  limitation  of  the  Territory, 
are  stated  in  the  opinion. 

Mr.  Alomo  B.  McMiUen  for  appellants. 

Mr.  George  S.  Klock,  with  whom  Mr.  NeUl  B.  Field  was 
on  the  brief,  for  appellees. 
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Mb.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  action  was  begun  on  June  12,  1906|  for  the  parti- 
tion, among  the  remote  heirs  of  Juan  Gonzales,  of  the 
Alameda  Land  Grant,  a  Spanish  grant  of  land  in  New 
Mexico,  confirmed  as  perfect  by  the  Court  of  Private 
Land  Claims  of  the  United  States.  On  June  17, 1907,  a 
judgment  of  partition  was  entered,  declaring  the  persons 
named  to  be  entitled  to  stated  fractional  undivided  in- 
terests, and  appointing  conmiissioners  to  divide  the  land, 
or  to  report  to  the  court  if  it  could  not  be  divided  without 
prejudice  to  the  owners.  On  July  3,  1907,  the  commis- 
sioners reported  that  partition  could  not  be  made,  and 
before  further  action  of  the  coiui;,  on  July  20,  1907,  the 
appellees  asked  leave  to  intervene  in  order  to  assert 
adverse  interests.  The  application  was  allowed  on  No- 
vember 20, 1907,  and  the  questions  now  before  this  court 
arise  between  these  intervenors  and  heirs  of  Gonzales. — 
By  way  of  parenthesis  we  will  dispose  of  a  preliminary 
objection  at  this  point.  It  was  argued  that  the  decree  of 
partition  was  a  final  decree  and  that  the  intervention  came 
too  late;  but  apart  from  the  often  stated  disposition  of  this 
court  to  leave  decisions  upon  matters  of  local  procediu'e 
undisturbed,  Tiaco  v.  Forhcs,  228  U.  S.  549,  558,  the  right 
to  intervene  was  given  by  statute  'dining  the  pendency 
of  such  suit'  and  the  decision  that  the  suit  still  was  pend- 
ing was  right.  New  Mex.  Compiled  Laws,  1897,  §  3182, 
Acts  of  1907,  c.  107,  sub-section  269.  See  further  Clark 
v./ZoBcr,199U.S.541,546. 

The  main  questions  concern  the  merits  of  the  case. 
The  greater  part  of  the  Alameda  Grant  it  is  found,  has 
been  occupied  in  strips,  from  beyond  the  memory  of  men 
now  living.  The  intervenors  claim  such  strips,  most  of 
them  but  a  few  yards  wide,  but  extending,  as  they  say, 
from  the  Rio  Grande  westward  to  the  Ceja  or  ridge  of 
Rio  Puerco,  a  distance  of  some  sixteen  miles.    They  have 
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no  documentary  evidence  of  a  title  derived  from  Juan 
Gonzales,  but  they  and  their  predeceosors  in  title  have 
occupied  the  bottom  lands  between  the  Rio  Grande  and 
the  foothills  to  the  west  for  more  than  ten  years  under 
deeds  purporting  to  convey  a  fee  simple  in  the  respective 
strips  to  the  ridge  of  Rio  Puerco.  The  eastern  part  has 
been  fenced,  cultivated  and  built  upon;  but  from  the 
foothills  ta  the  Ceja  of  Rio  Puerco  the  land  is  unfeneed, 
and  by  a  general  custom  has  been  used  mainly  for  the 
grazing  of  cattle  by  the  intervenors  and  others  claiming 
ownership  in  the  grant.  The  title  to  this  last-mentioned 
land  alone  is  in  question  now,  and  it  will  be  seen  that  if 
the  intervenors  have  the  title  they  clahn,  it  must  have  been 
gained  by  the  lapse  of  time  during  which  they  have  held 
what  they  have  held  under  the  above  mentioned  deeds. 
The  judgment  was  in  their  favor  in  the  courts  bdow.  16 
New  Mex.  349. 

The  title  of  the  intervenors  does  not  depend  upon  the 
ordinary  statute  of  limitations  and  some  considerations 
that  might  be  relevant  under  that  statute  are  not  relevant 
here.  The  title  rests  upon  a  peculiar  statute  that  has  been 
in  force  unchanged  in  any  particular  affecting  this  case, 
it  is  said,  since  1858.  Compiled  Laws,  1865,  c.  73,  §  1. 
Compiled  Laws,  1897,  §  2937.  By  this  act,  possesion  for 
ten  years,  under  a  deed  purporting  to  convey  a  fee  simple, 
of  any  lands  which  have  been  granted  by  Spain,  Mexico 
or  the  United  States,  gives  a  title  in  fee  to  the  quantity 
of  land  specified  in  the  deed,  if  during  the  ten  years  no 
claim  by  suit  in  law  or  equity  effectually  prosecuted  shall 
have  been  set  up.  We  state  the  statute  according  to  its 
construction  by  the  court  below,  with  which,  again,  we 
should  be  slow  to  interfere.  Gray  v.  Taylor,  227  U.  S. 
$1,  57,  and  which  also  seems  plainly  ri^t.  The  inter- 
venors therefore  are  brought  precisely  within  the  words  ot 
the  act,  and  we  think  it  unnecessary  to  spend  time  on  the 
suggestion  that  the  appellants  equaby  are  within  it,  and 
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therefore,  on  the  principle  of  cases  such  as  Hunnicutt  v. 
Peyton^  102  U.  S.  333,  are  entitled  to  prevail  on  the 
strength  of  their  older  title  so  far  as  they  were  not  actually 
excluded  from  the  land.  The  purpose  of  the  act  is  to  ripen 
disseisin  into  title  according  to  the  deed  under  which  the 
disseisor  holds,  and  it  is  especially  directed  against  ancient 
claims  such  as  the  appellants  set  up. 

It  only  remains  to  consider  whether  there  is  anything 
in  the  Constitution  of  the  United  States  to  prevent  the 
statute  from  doing  its  work.  We  limit  our  inquiry  to  its 
operation  in  the  present  case,  and  do  not  speculate  as  to 
whether  other  cases  could  be  put  in  which  the  letter  of 
some  parts  of  the  law  could  not  be  sustained.  As  applied 
to  the  intervenors,  the  statute  simply  enacts  that  posses- 
sion for  ten  years  of  the  front  and  cultivable  portion  of  a 
strip  under  a  deed  carrying  the  whole  of  it  back  to  the 
ridge  of  the  Puerco,  shall  give  title  to  the  whole.  We  can 
see  no  taking  of  property  without  due  process  of  law  in 
this.  A  statute  of  limitation  may  give  title.  ToUec  RaruA 
Co.  V.  Cook,  191  U.  S.  632.  Davis  v.  AfiHs,  194  U.  S.  451, 
456,  457.  United  litotes  v.  Chandler-Duribar  Water  Power 
Co.y  209  U.  S.  447.  The  disseisee  has  notice  of  the  law 
and  of  the  fact  that  he  is  dispossessed,  and  that  a  deed 
to  the  disseisor  may  purport  to  convey  more  than  is  fenced 
in.  If  he  chooses  to  wait  ten  years  without  bringing  suit, 
he  is  not  in  a  position  to  complain  of  the  consequences — 
at  least,  not  when,  as  in  the  present  case,  the  deeds  do 
not  purport  to  convey  more  than  a  reasonable  man  prob- 
ably would  have  anticipated.  See  Soper  v.  Lawrence 
Broth^e  Co.,  201  U.  S.  359,  367,  368.  For  we  should  con- 
jecture, if  it  were  material,  that  in  this  case  the  deeds 
under  which  the  intervenors  held  were  in  a  form  that  was 
usual  and  expected  in  that  place. 

The  statute  does  not  deny  the  equal  protection  of  the 
laws,  even  if  it  should  be  conjQned  to  Spanish  and  Mexican 
grants.    For  there  very  well  may  have  been  grounds  for 
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the  discrimination  in  the  history  of  those  grants  and  the 
greater  probability  of  an  attempt  to  revive  stale  claims, 
as  is  explained  by  the  Supreme  Court  of  New  Mexico. 
There  is  no  oth^  matter  that  we  think  proper  for  recon- 
sideration here. 

Judgment  affirmed. 


MITCHELL  STORE  BUILDING  COMPANY  t;. 
CARROLL,  TRUSTEE  IN  BANKRUPTCY  OF 
HERMAN  KECK  MANUFACTURING  COMPANY. 

APPEAL  FBOU  THE  CIRCXJIT  COXTRT  OF  APFBAU  FOR  THE 
SIXTH  CIBCXJIT. 

No.  212.    Argued  Januaxy  28,  1914.— Decided  February  24,  1914. 

Section  24a  of  the  Bankruptcy  Act  provides  for  appeals  in  contro- 
versies arising  in  bankruptcy  proceedings  and  controls  a  proceeding 
brought  by  the  trustee  to  restrain  a  landlord  from  prosecuting  a 
suit  for  rent  in  the  state  court.  In  such  a  case  the  appeal  takes  the 
course  prescribed  in  the  Circmt  Court  of  Appeals  Act  of  1891. 

Although  a  case  taken  to  the  Circuit  Court  of  Appeals  under  §  7  of  the 
act  of  1891  is  not  one  of  the  class  inade  final  by  §  6  of  that  act,  the 
jurisdiction  of  this  court  under  §  6  relates  solely  to  final  orders  of  the 
District  Court  reviewed  by  the  Circuit  Court  of  Appeals. 

An  mterlocutory  decree  of  the  District  Court  granting  a  temporary 
injunction  against  prosecuting  a  suit  in  the  state  court,  is  not  a 
final  order,  and  from  the  judgment  of  the  Circuit  Court  of  Apx)eals 
afiSrming  it  there  is  no  appeal  to  this  court. 

This  court  cannot  entertain  an  appeal  from  a  judgment  of  the  Q^uit 
Court  of  Appeals  upon  a  petition  to  revise  under  §  24b  of  the  Bank- 
ruptcy Act. 

Appeal  from  193  Fed.  Rep.  616,  dismissed. 

The  facts,  which  involve  the  jurisdiction  of  this  court 
of  appeals  in  controversies  arising  in  bankruptcy  proceed- 
ings, are  stated  in  the  opinion. 
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Mr.  P.  Lincoln  MitchOl  and  Mr.  Walter  A.  DeCfimp 
for  appellant* 

Mr.  Joseph  S.  Ghraydon,  with  whom  Mr.  Joseph  L. 
Lackner  and  Mr.  Lawrence  Maxwell  were  on  the  brief ,  for 
appellee. 

Mb.  Justice  Day  delivered  the  memorandum  opinion 
of  the  court. 

An  involuntary  petition  in  bankruptcy  was  filed  against 
The  Keck  Manufacturing  Company  on  "February  8, 1909, 
in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio,  and  it  was  later  adjudicated  a  bankrupt. 
Upon  application  a  receiver  was  appointed  for  the  Duhme 
Jewelry  Company,  an  adjunct  of  The  Keck  Manufacturing 
Company,  all  of  the  stock  of  the  former  being  owned  by 
the  latter  company,  an^  subsequently  the  receiver,  in 
pursuance  of  an  order  of  the  court,  transferred  all  the 
property  and  assets  of  The  Duhme  Jewelry  Company  to 
the  trustee  of  the  bankrupt,  by  him  to  be  kept  under 
separate  account: 

The  Mitchell  Store  Building  Company  had.  leased  cer- 
tain premises  to  The  Duhme  Jewelry  Company,  which  on 
June  30, 1910,  the  rent  being  paid  to  that  time,  the  latter 
company  vacated,  although  the  lease  had  not  yet  expired. 
The  Mitchell  Store  Building  Company  brought  suit 
against  The  Duhme  Jewelry  Company  in  the  Common 
Pleas  Court  of  Hamilton  County,  Ohio,  tp  recover  under 
the  lease,  also  applying  to  the  District  Court  for  an  Wer. 
on  the  trustee  to  withhold  sufficient  in  amount  of  the 
assets  of  The  Duhme  Jewelry  Company  to  satisfy  its 
claim,  which  was  eventually  refused  by  the  referee  and  is 
now  before  the  District  Judge  upon  petition  for  review. 

Upon  the  petition  of  the  trustee  The  Mitchell  Store 
Building  Company  was  made  a  party  to  the  bankruptcy 
proceeding,  in  the  District  CoMrt^  and  later  the  trustee 
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sought  to  restrein  that  company  from  prosecuting  its 
suit  in  the  state  court.  The  District  Judge  granted  a 
temporary  injunction  and  upon  appeal  the  Circuit  Coiu*t 
of  Appeals  affirmed  the  order  of  the  District  Court.  There 
was  also  a  petition  to  review  the  order  of  the  District  Coiu*t 
granting  the  temporary  injunction,  but  that  was  not 
passed  upon  by  the  Circuit  Court  of  Appeals.  The  case 
was  then  brought  to  this  court  by  appeal,  the  petitioftfor 
appeal  stating  that  '^this  cause  is  one  in  which  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  has 
not  final  jurisdiction,  and  that  it  is  a  proper  cause  to  be 
reviewed  by  the  Supreme  Court  of  the  United  States  on 
appeal.'' 

The  jurisdiction  of  the  appellate  courts  of  the  United 
States,  including  this  court,  under  the  Bankruptcy  Act, 
is  regulated  by  §§24  and  25  of  that  act.  Under  the 
latter  section  appeals  may  be  taken  in  certain  cases  from 
the  District  Court  to  the  Circuit  Court  of  Appeals,  and, 
under  certain  limitations,  appeals  may  be  allowed  from 
the  latter  court  to  this  court,  from  final  decisions  of  the 
Circuit  Court  of  Appeals  allowing  or  rejecting  claims. 
This  case  does  not  come  within  §  25.  Sc^ction  24a  pro- 
vides for  appeals  in  controversies  arising  in  bankruptcy 
proceedings  and  controls  the  present  case.  In  such  cases 
the  appeal  takes  the  course  prescribed  in  the  Circuit 
Court  of  Appeals  Act  (act  of  March  3,  1891,  c.  517,  26 
Stat.  826,  828).  ^le^HewUv.  Berlin  MaMne  Works,  l^ 
U.  S.  296;  Coder  v.  Arts,  213  U.  S.  223. 

It  is  undertaken  to  sue  out  the  appeal  in  this  case  from 
the  Circuit  Comi^  of  Appeals  under  §6  of  the  Circuit 
Court  of  Appeals  Act,  as  the  petition  for  allowance  of 
appeal  shows;  while  the  appeal  to  the  Circuit  Court  of 
Appeals  was  under  §  7  of  that  act,  as  amended  (act  of 
June  6, 1900,  c.  803,  31  Stat.  660),  providing  for  an  appeal 
from  an  interlocutory  order  of  a  District  or  Circuit  Court, 
granting  an  injunction,  to  the  Circuit  Court  of  Appeals 
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in  a  cause  in  which  an  appeal  from  a  final  decree  might 
have  been  taken  under  the  act.  No  provision  is  made  in 
this  section,  or  in  any  other,  for  a  further  appeal,  concern- 
ing such  interlocutory  orders,  to  this  court. 

Section  6  regulates  appeals  from  the  Circuit  Court  of 
Appeals  to  this  court,  providing  that  cases  not  made  final 
by  that  section  gdiall  be  entitled  to  review  in  this  court. 
While  this  case,  taken  to  the  Qjjrcuit  of  Appeals  und^ 
§  7,  is  not  one  of  the  class  made  final  in  that  court  by  §  6, 
it  is  well  settled  that  this  court's  jimsdiction  und^  §  0 
relates  solely  to  final  orders  of  the  District  Court  reviewed 
by  the  Circuit  Court  of  Appeals.  The  decree  in  the  Dis- 
trict Court  being  an  interlocutory  order  granting  a  tem^ 
porary  injunction,  and  the  Circuit  Court  of  Appeals  simply 
aflSoming  that  ord^,  it  is  not  a  proper  case  for  appeal  to 
this  court.    Kirwan  v.  Murphy y  170  U.  S.  205. 

If  this  case  were  treated  as  an  appeal  fromthe  judgment 
of  the  Circuit  of  Court  Appeals,  upon  a  petition  to  revise 
under  §  24b  of  the  Bankruptcy  Act,  this  court  would  not 
entertain  the  appeal.    Holden  v.  Siratton,  191  U.  S.  115. 

It  follows  that  the  appeal 

Must  be  diamiased.  The  peMion  far  a  writ  of  certiorari 
filed  in  this  cau^  is  denied. 
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WEEKS  V.  XJNITED  STATES. 

EBBOB  TO  THB  DI8TBICT  COUBT  OF  THB  UKITBD  STATES  FOB 
THE^WESTEBN  DI8TBICT  OF  BOSSOUBI. 

No.  461.    Aigued  Deoember  2,  3,  1913.— Decided  FebnuuQr  24,  1014. 

Under  tiie  Fourth  Amendment  Federal  courts  and  officera  are  under 
such  Ihnitations  and  restraints  in  the  exercise  of  their  power  and 
authority  as  to  forever  secure  the  people,  their  persons,  houses, 
papers  and  eflfects  against  all  unreasonable  searches  and  sdxures 
under  the  guise  of  law. 

The  protection  of  the  Fourth  Amendment  reaches  all  alike,  whether 
accused  of  crime  or  not;  and  the  duty  of  giving  it  force  and  effect  is 
obligatory  on  all  oitrusted  with  the  enforcement  of  Federal  laws. 

The  tendency  of  those  executing  Federal  criminal  laws  to  obtain  con- 
victions by  means  of  unlawful  seizures  and  enforced  confessions  in 
violation  of  Federal  rights  is  not  to  be  sanctioned  by  the  courts  which 
are  charg^  with  the  support  of  constitutional  rights. 

The  Federal  courts  cannot,  as  against  a  seasonable  application  for  their 
return,  in  a  criminal  prosecution,  retain  for  the  purposes  of  evidence 
against  the  accused  his  letters  and  correspondence  seized  in  his  house 
during  his  absence  and  without  his  authority  by  a  United  States 
marshal  holding  no  warrant  for  his  arrest  or  for  the  search  of  his 
premises. 

While  the  efforts  of  courts  and  their  officials  to  bring  the  guilty  to 
punishment  are  praiseworthy,  they  are  not  to  be  aided  by  sacrificing 
the  great  fundamental  rights  secured  by  the  Constitution. 

While  an  incidental  seizure  of  incriminating  papers,  made  in  Ihe  execu-i 
tion  of  a  legal  warrant,  and  thdr  use  as  evidence,  may  be  justified, 
and  a  collateral  issue  will  not  be  raised  to  ascertain  the  source  of 
competent  evidence,  Adams  V.  New  York,  192  U.  S.  585,  that  rule 
does  not  justify  the  retention  of  letters  seized  in  violation  of  the 
protection  given  by  the  Fourth  Amendment  where  an  application  in 
the  cause  for  their  return  has  been  made  by  the  accused  before  trial. 

The  court  has  power  to  deal  with  papers  and  documents  in  the  posses- 
sion of  the  District  Attorney  and  other  officers  of  the  court  and  to 
direct  thdr  return  to  the  accused  if  wrongfully  seized. 

Where  letters  and  papers  of  the  accused  were  taken  from  his  premises 
by  an  oStdisi  of  the  United  States,  acting  under  color  of  office  but 
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without  any  search  warrant  and  in  violation  of  the  constitutional 
rights  of  accused  under  the  Fourth  Amendment,  and  a  seasonable 
application  for  return  of  the  letters  and  papers  has  been  refused  and 
they  are  used  in  evidence  over  his  objections,  prejudicial  error  is 
cotomitted  and  the  judgment  should  be  reversed. 
The  Fourth  Amendment  is  not  directed  to  individual  misconduct  of 
state  officers.  Its  limitations  reach  the  Federal  Government  and 
its  agencies.   Boyd  v.  United  States,  116  U.  S.  616. 

T^  f acts,  which  involve  the  validity  under  the  Fourth 
Amendment  of  a  verdict  and  sentence  and  the  extent  to 
which  th^  private  papers  of  the  acdused  taken  without 
search  warrant  can  be  used  as  evid^tice  against  him,  are 
stated  in  the  opinion. 

Mr,  Martin  J.  O'Donnell  for  plaintiff  in  error: 
The  decision  of  the  District  Court  denying  defendant's 
petition  to  return  his  property  and  private  papers  after  it 
had  taken  jurisdiction  of  the  subject-matter  set  forth  in 
said  petition  and  found  that  said  private  papers  had  come 
into  the  possession  of  the  Government  as  a  result  of  its 
own  unlawful  acts  in  violation  of  its  own  Constitution  is 
reversible  ^rror.  Adams  v.  New  York,  192  U,  S.  585; 
Boyd  V.  United  States,  116  U,  S.  616;  HaJle  v.  Henkel,  201 
U.  S.  43;  United  States  v.  McHie,  196  Fed.  Rep.  586; 
United  States  v.  Wilson,  163  Fed.  Rep.  338;  United  States 
V.  McHie,  194  Fed.  Rep.  894;  United  States  v.  Mills,  185 
Fed.  Rep.  318;  Wise  v.  MiUs,  220  U.  S.  549;  Wise  v. 
Henkel,220V. 8.54:9. 

The  reception  in  evidence  of  the  property  and  papers 
seized  by  oflBicers  of  the  Government  after  the  court  had 
inquired  into  and  found  that  same  had  been  so  seised  was 
reversible  error.  47  Am.  St.  Rep.  175;  Blackstone's  Com., 
Bk.  3,  p.  256;  Blackstone,  Bk.  IV;  Boyd  v.  United  States, 
116  U.  S.  616;  Broom's  Leg.  Max.  (7th  ed.)  227;  Counseln 
man  v.  Hitchcock,  142  U.  S.  547;  Ex  parte  Jackson,  96 
U.  S.  727;  Gindrat  v.  People,  138  Illinois,  103;  1  Greenleaf 
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on  Evidence,  §  245a;  MarahdU  y.  RHey,  7  Georgia,  367; 
Note  1,  Blackstone's  Com.,  Bk.  Ill,  p.  256;  Rwher  y. 
State,  94  Georgia,  366;  Shields  v.  StaU,  104  Alabama,  35; 
State  V.  Flynn,  36  N.  H.  64;  State  v.  Underwood,  78  S.  E. 
1103;  Thornton  v.  State,  117  Wisconsin,  338;  Underwood  v. 
State,  78  S.  E.  Rep.  1103;  United  States  v.  Wong  Quong,  94 
Fed.  Rep.  832 ;  4  Wigmore  on  Evidence,  §§  2251-2270. 

The  conmion  law  rules  of  evidence  embodied  in  the 
Constitution  have,  by  being  so  embodied,  been  clothed 
with  the  dignity  of  a  fundamental  law  and  the  application 
of  same  imder  the  Constitution  is  not  limited  by  the  rules 
of  the  common  law.  Boyd  v.  United  States,  116  IT.  S.  616; 
Black's  Int.  of  Laws;  Bram  v.  United  States,  16tS  U.  S. 
532,  542;  Brown  v.  Walker,  161  U.  S.  596-597;  Counselman 
V.  Hitchcock,  142  U.  S.  547^  Emery's  Case,  107  Massachu- 
setts, 172;  Enbeck  v.  Carrington,  19  How.  St.  Tr.  1029; 
People  V.  Kelly,  24  N.  Y.  74;  Sohm  in  Inst,  of  Roman 
Law,  2d  ed.,  p.  30;  Thayer  on  Evidence,  263,  276. 

The  Solicitor  General  and  Mr.  Assistant  Attorney  General 
Denison  for  the  United  States,  submitted : 

The  defendant  having  been  found  guilty — on  a  single 
cotmt  only — comes  here  on  writ  of  error,  making  fifteen 
assignments  of  which  the  only  one  requiring  notice  is  in 
substance  that  the  retention  of  this  property  and  its 
admission  in  evidence  against  him  violated  his  right  to  be 
secure  froni  unreasonable  searches  and  seizures  and  to 
refrain  from  being  a  witness  against  himself,  as  guar- 
anteed by  the  Fourth  and  Fifth  Amendments. 

The  question  is  no  longer  open.  Adams  v.  New  York, 
192  U.  S.  585;  Hale  v.  Hmkel,  201  U.  S.  43;  Am.  Tobacco 
Co.  V.  Werckmeister,  207  U.  S.  284,  302;  HoU  v.  United 
States,  218  U.  S.  246,  252;  United  States  v.  Wilson,  163 
Fed.  Rep.  338;  Hardesty  v.  United  Stales,  lU  Fed.  Rep. 
420. 

The  Adame  Case  is  sought  to  be  distinguished  on  the 
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^und  that  it  involved  a  state  action,  whereas  this  in- 
volves a  Federal  action.  The  distinction  does  exist  on 
the  facts,  but  it  is  imniaterial  because  the  court  passed 
that  phase  of  the  Adams  Case  and  based  the  decision  on 
the  point  that,  even  if  the  Amendments  were  applicable 
to  state  action,  Twining  v.  New  Jersey,  211  U.  S,  78,  92, 
they  had  not  been  violated. 

Mb.  Justice  Day  delivered  the  opinion  of  the  court. 

An  indictment  was  returned  against  the  plaintiff  in 
error,  d^endant  below,  and  herein  so  designated,  in  the 
District  CJourt  of  the  United  States  for  the  Western 
District  of  Missouri,  containing  nine  coimts.  Tbe  seventh 
count,  upon  which  a  conviction  was  had,  charged,  the  use 
of  the  mails  for  the  purpose  of  transporting  certain  cou- 
pons or  tickets  representing  chances -or  shares  in  a  lottery 
or  gift  enterprise,  in  violation  of  §  213  of  the  Criminal 
Code.  Sentence  of  fine  and  imprisonment  was  imposed. 
This  writ  of  error  is  to  review  that  judgment. 

The  defendant  was  arretted  by  a  police  officer,  so  far  as 
the  record  shows,  without  warrant,  at  the  Union  Station 
in  Kansas  City,  Missouri,  where  he  was  employed  by  an 
express  company.  Other  police  officers  had  gone  to  the 
house  of  the  defendant  and  being  told  by  a  neighbor  where 
the  key  was  kept,  found  it  and  entered  the  house.  Th6y 
searched  the  defendant's  room  and  took  possession  of 
various  papers  and  articles  found  there,  which  were 
afterwards  tinned  over  to  the  United  States  Marshal. 
Later  in  the  same  day  police  officers  returned  with  ihe 
Marshal,  wlio  thought  he  might  find  additional  evidence, 
and,  being  admitted  by  someone  in  the  house,  probably  a 
boarder,  in  response  to-  a  rap,  the  Marshal  searched  the 
defendant's  room  and  carried  away  certain  letters  and 
envelopes  foimd  in  the  drawer  of  a  chiffonier.  Neither  the 
marshal  nor  the  police  offic^^  had  a  search  warrant. 
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The  defendant  filed  in  the  cause  before  the  time  for 
trial  the  following  petition  : 

"Petition  to  Return  Private  Papers,  Books  and  Other 
Property. 

"Now  comes  defendant  and  states  that  he  is  a  citizen 
and  resident  of  Kansas  City,  Missouri,  and  that  he  re* 
sides,  owns  and  occupies  a  home  at  1834  Penn  Street  in 
said  City; 

"That  on  the  21st  day  of  December,  1911,  while  plain- 
tiff was  absent  at  his  daily  vocation  certain  officers  of  the 
government  whose  names  are  to  plaintiff  unknown,  un- 
lawfully and  without  wan^ant  or  authority  so  to  do,  broke 
open  the  door  to  plaintiff's  said  home  and  seized  all  of 
his  books,  letters,  money,  papers,  notes,  evidences  of 
indebtedness,  stock,  certificates,  insurance  policies,  deeds, 
abstracts,  and  other  muniments  of  title,  bonds,  candies, 
clothes  and  other  property  in  said  home,  and  this  in  viola- 
tion of  Sections  11  and  23  of  the  Constitution  of  Missouri 
and  of  the  4th  and  5th  Amendments  to  the  Constitution 
of  the  United  States  : 

"That  the  District  Attorney,  Marshal  and  Clerk  of  the 
United  States  Court  for  the  Western  District  of  Missoui;! 
took  the  above  described  property  so  seized  into  their 
possession  and  have  failed  and  refused  to  retiun  to  defend- 
ant portion  of  same,  to-wit: 

"One  (1)  leather  grip,  value  about  $7.00;  one  (1)  tin 
box  valued  at  $3.00;  one^  (1)  Pettis  County,  Missouri, 
bond,  value  $500.00;  three  (3)  Mining  stock  certificates 
which  defendant  is  unable  to  more  particularly  describe 
valued  at  $12,000.00,  and  certain  stock  certificates  in 
addition  thereto  issued  by  the  San  Domingo  Mining  Loan 
and  Investment  Company,  about  $75.00  in  currency;  one 
(1)  newspaper  published  about  1790,  an  heirloom;  and 
certain  other  property  which  plaintiff  is  now  unable  to 
describe: 

"That  said  property  is  being  unlawfully  and  improperly 
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held  by  said  District  Attorney,  Marshal  and  Clerk  in 
violation  of  defendant's  rights  under  the  Constitution  of 
the  United  States  and  the  State  of  Missoiui : 

"  That  said  District  Attorney  purposes  to  use  said  books, 
letters,  papers,  certificates  of  stock,  etc.,  at  the  trial  of 
the  above  entitled  cause  and  that  by  reason  thereof  and 
of  the  facts  above  set  forth  defendant's  ri^ts  under  the 
amendments  aforesaid  to  the  Constitution  of  Missouri,  and 
the  United  States  have  been  and  will  be  violated  unless 
the  Court  order  the  return  prayed  for: 

*' Wherefore,  defendant  prays  that  said  District  Attor- 
ney, Marshal  and  Clerk  be  notified,  and  that  the  Coiu*t 
direct  and  order  said  District  Attorney,  Marshal  and  Clerk 
to  return  said  property  to  said  defendant." 

Upon  consideration  of  the  petition  the  court  entered 
in  the  cause  an  order  directing  the  return  of  such  property 
as  was  not  pertinent  to  the  charge  against  the  defendant, 
but  denied  the  petition  aa  to  pertinent  matter,  reserving 
the  right  to  pass  upon  the  pertinency  at  a  later  time.  In 
obedience  to  the  order  the  District  Attorney  returned 
part  of  the  property  taken  and  retained  the  remainder, 
concluding  a  list  of  the  latter  with  the  statement  that, 
"all  of  which  last  above  described  property  is  to  be  used 
in  evidence  in  the  trial  of  the  above  entitled  cause,  and 
pertains  to  the  alleged  sale  of  lottery  tickets  of  the  com- 
pany above  named." 

After  the  jury  had  been  sworn  and  before  any  evidence 
had  been  given,  the  defendant  again  urged  his  petition  for 
the  return  of  his  property,  which  was  denied  by  the  court. 
Upon  the  introduction  of  such  papers  during  the  trial, 
the  defendant  objected  on  the  groimd  that  the  papers  had 
been  obtained  without  a  search  warrant  and  by  breaking 
open  his  home,  in  violation  of  the  Fourth  and  Fifth 
Amendments  to  the  Constitution  of  the  United  States, 
which  objection  was  overruled  by  the  court.  Among  the 
papers  retained  and  put  in  evidence  were  a  number  of 
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lottery  tickets  and  statements  with  reference  to  the  lot- 
tery, taken  at  the  first  visit  of  the  police  to  the  def aid- 
ant's room,  and  a  number  of  letters  written  to  the  defend- 
ant in  respect  to  the  lottery,  taken  by  the  Marshal  upon 
his  search  of  defendant's  room. 

The  defendant  assigns  error,  among  other  things,  in 
the  court's  refusal  to  grant  his  petition  for  the  return  of 
his  property  and  in  permitting  the  papers  to  be  used  at 
the  trial. 

It  is  thus  apparent  ihai  the  question  presented  involves 
the  determination  of  the  duty  of  the  court  with  reference 
to  the  motion  made  by  the  defendant  for  the  return  of 
certain  letters,  as  well  as  other  papers,  tak^  from  his 
room  by  the  United  States  Marshal,  who,  without  author- 
ity of  process,  if  any  such  could  have  been  legally  issued, 
visited  the  room  of  the  defendant  for  the  declajred  pur- 
pose of  obtaining  additional  testimony  to  support  the 
charge  against  the  accused,  and  having  gained  admission 
to  the  house  took  from  the  drawer  of  a  chififonier  there 
found  certain  letters  written  to  the  def aidant,  tending  to 
show  his  guilt.  These  letters  were  placed  in  the  control  of 
the  District  Attorney  and  were  subsequently  produced  by 
him  and  offered  in  evidence  against  the  accused  at  the 
trial.  The  defendant  cont^ids  tiiat  such  appropriation 
of  his  private  correspondence  was  in  violation  of  rights 
secured  to  him  by  the  Fourth  and  Fifth  Amendments 
to  the  Constitution  of  the  United  States.  We  shall  deal 
with  the  Fourth  Amendment,  which  provides: 

''The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers^  and  effects,  against  unreasonable  searches 
and  seisures,  shall  not  be  violated,  and  no  warrants  shall 
issue,  but  upon  probable  cause,  supported  by  oath  or 
aflBrmation  and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seised." 

The  history  of  this  Amendment  is  given  with  particu- 
larity in  the  opinion  of  Mr.  Justice  Bradley,  q>eaking  for 
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the  court  in  B(ryd  v.  United  States,  116  U.  S.  616.  As 
was  there  shown,  it  took  its  origin  in  the  determination  of 
the  f ramers  of  the  Amendments  to  the  Federal  Constitu- 
tion to  provide  for  that  instrument  a  Bill  of  Ri^^ts, 
securing  to  the  American  people,  among  other  things,  those 
saf guards  which  had  grown  up  in  En^and  to  protect 
the  people  from  imreasonable  searches  and  sazures,  such 
as  v^eire  permitted  under  the  general  warrants  issued  under 
authority  of  the  Government  by  which  there  had  been 
invasions  of  the  home  and  privacy  of  the  citizens  and  the 
seizure  of  their  private  papers  in  support  of  charges,  real 
or  imaginary,  made  against  them.  Such  practices  had 
also  received  sanction  under  warrants  and  seizures  xmder 
the  so-called  writs  of  assistance,  issued  in  the  American 
colonies.  See  2  Watson  on  the  Constitution,  1414  et  seq. 
Resistance  to  these  practices  had  established  the  principle 
which  was  enacted  into  the  fxmdamental  law  in  the  Fourth 
Amendment,  that  a  man's  house  was  his  castle  and  not 
to  be  invaded  by  any  general  authority  to  search  and 
seize  his  goods  and  papers.  Judge  Cooley,  in  hk  Con- 
stitutional Limitations,  pp.  425,  426,  in  treating  of  this 
feature  of  our  Constitution^  said:  -'The  maxim  that 
*  every  man^s  house  is  his  castle,'  is  made  a  part  of  our  con- 
stitutional law  in  the  clauses  prohibiting  unreasonable 
searches  and  seizures,  and  has  always  been  looked  upon 
as  of  hi^  value  to  the  citizen.'^  '^Accordin^y,''  says 
Lieber  in  his  work  on  Civil  Liberty  and  Self-Govemment, 
62,  in  speaking  of  the  English  law  in  tins  respect,  ^'no 
man's  house  can  be  forcibly  opened,  or  he  or  his  goods 
be  carried  away  after  it  has  thus  been  forced,  except  in 
cases  of  felony,  and  then  the  sheriff  must  be  furnished 
with  a  warrant,  and  take  great  care  lest  he  commit  a  tres^ 
pass.  This  principle  is  jealously  insisted  upon."  In 
Ex  parte  Jackson,  96  U.  S.  727,  733,  this  court  recognized 
the  principle  of  protection  as  applicable  to  letters  and 
sealed  packages  in  the  mail,  and  held  that  consiBtently 
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with  this  guaranty  of  the  right  of  the  people  to  be  secure 
in  their  papers  against  unreasonable  searches  and  seizures 
such  nuktter  could  only  be  opened  and  examined  upon 
warrants  issued  on  oath  or  aflSrmation  particularly  de- 
scribing the  thing  to  beseized^  '^as  is  required  when  papers 
9X^  subjected  to  search  in  one's  own  household." 

In  the  Bcyd  Casey  supray  after  citing  Lord  Camden's 
judgment  in  EnOck  v.  Carrington^  19  Howeil's  State  Trials, 
1029,  Mr.  Justice  Bradley  said  (630): 

''The  principles  laid  down  in  this  opinion  affect  the 
very  essence  of  constitutional  liberty  and  seciuity.  They 
reach  farther  than  the  concrete  form  of  the  case  then  before 
the  courty  with  its  adventitious  drcimistances;  they  apply 
to  all  invasions  on  the  part  of  the  government  and  its 
employes  of  the  sanctity  of  a  man's  home  and  the  priv- 
acies of  life.  It  is  not  tiie  breaking  of  his  doors,  and  the 
rummaging  of  his  drawers,  that  constitutes  the  essence 
of  the  offence;  but  it  is  tiie  invasion  of  his  indefeasible 
right  of  personal  security,  personal  liberty  and  private 
property,  where  that  right  has  never  been  forfeited  by  his 
conviction  of  some  public  offence, — it  is  the  invasion  of 
this  sacred  right  which  underlies  and  constitutes  the  es- 
sence of  Lord  Camden's  judgment." 

In  Bram  v.  UnUed  States,  168  U.  S.  532,  this  court  in 
speaking  by  the  present  Chief  Justice  of  Boyd^s  CasB, 
dealing  wi^  the  Fourth  and  Fifth  Amendments,  said 
(544): 

''It  was  in  that  case,  demonstrated  that  both  of  these 
Amendments  contemplated  perpetuating,  in  their  full 
efficacy,  by  means  of  a  constitutional  provision,  principles 
of  humanity  and  civil  liberty,  which  had  been  secured  in 
the  mothar  coimtry  only  after  years  of  struggle,  so  as  to 
implant  them  in  our  institutions  in  the  fullness  of  their 
integrity,  free  from  the  possibilities  of  future  legislative 
ohange." 

The  effect  of  the  Fourth  Amendment  is  to  put  the  courts 
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of  the  United  States  and  Federal  officials,  in  the  exercise 
of  their  power  and  authority,  xinder  limitations  and 
restraints  as  to  the  exercise  of  such  power  imd  authority, 
and  to  forever  secure  the  people,  their  persons,  houses, 
papers  and  effects  ajgainst  all  unreasonable  searches  and 
seizures  under  the  guise  of  law.  This  protection  reaches 
all  alike,  whether  accused  of  crime  or  not,  and  the  duty  of 
giving  to  it  force  and  effect  is  obligatory  upon  all  en- 
trusted under  our  Federal  system  with  the  enforcement 
of  the  laws.  The  tend^icy  of  those  who  execute  the 
criminal  laws  of  the  coxmtry  to  obtain  conviction  by  means 
of  unlawful  seizures  and  enforced  confessions,  the  latter 
often  obtained  after  subjecting  accused  persons  to  un- 
warranted practices  destructive  of  rights  secured  by  the 
Federal  Constitution,  should  find  no  sanction  in  the  judg- 
ments of  the  coiuts  which  are  charged  at  all  times  witli  the 
support  of  the  Constitution  and  to  which  people  of  all 
conditions  have  a  right  to  appeal  for  the  maintenance  of 
such  fxmdamental  rights. 

What  then  is  the  present  case?  Before  aiuswering  ihaA 
inquiry  specifically,  it  may  be  well  by  a  process  of  exclu- 
sion to  state  what  it  is  not.  It  is  not  an  assertion  of  the 
right  on  the  part  of  the  Government,  always  recognised 
under  English  and  American  law,  to  search  the  person  of 
the  accused  when  legally  arrested  to  discover  and  seise 
the  fruits  or  evidences  of  crime.  This  right  has  been 
uniformly  maintained  in  many  cases.  1  Bishop  on 
Criminal  Procedure,  §211;  Wharton,  Crim.  Plead,  and 
Practice,  8th  ed.,  §  60;  Dillon  v.  O'Brien  and  Davis,  16 
Cox  C.  C.  245.  Nor  is  it  the  case  of  testimony  offered  at 
a  trial  where  the  court  is  asked  to  stop  and  consider  the 
illegal  means  by  which  proofs,  otherwise  competent,  were 
obtained — of  which  we  shall  have  occasion  to  treat  later 
in  this  opinion.  Nor  is  it  the  case  of  bui^Iar's  tools  or 
other  proofs  of  guilt  found  upon  his  arrest  within  the 
control  of  the  accused. 
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Hie  case  in  the  aspect  in  which  we  are  dealing  with  it 
involves  the  right  of  the  court  in  a  criminal  prosecution  to 
retain  for  the  purposes  of  evidence  the  letters  and  corre- 
spondence of  the  accused,  seized  in  his  house  in  his  absence 
and  without  his  authority,  by  a  United  States  Marshal 
holding  no  wairant  for  his  arrest  and  none  for  the  search  of 
his  premises.  The  accused,  without  awaiting  his  trial, 
lAade  timely  application  to  the  court  for  an  order  for  the ' 
return  of  these  letters,  as  well  as  other  property*  This 
application  was  denied,  the  letters  retained  and  put  in 
evidence,  after  a  f luHJier  application  at  the  beginning  of 
the  trial,  both  applications  asserting  the  rights  of  the 
accused  under  the  Fourth  and  Fifth  Amendments  to  the 
Constitution.  If  letters  and  private  documents  can  thus 
be  smed  and  held  and  used  in  evidence  against  a  dtisen 
accused  of  an  offense>  the  protection  of  the  Fourth  Amend- 
ment declaring  his  right  to  be  secure  against  such  searches 
and  seizureais  of  no  value,  and,  so  far  as  those  thus  placed 
are  concerned,  might  as  well  be  stricken  from  the  Consti- 
tution. The  efforts  of  the  courts  and  their  officials  to 
bring^  the  guilty  to  punishment,  praiseworthy  as  they  are, 
are  not  to  be  aided  by  the  sacrifice  of  those  great  prin- 
ciples established  by  years  of  endeavor  and  suffering  which 
have  resulted  in  tlieir  embodiment  in  the  fundamental 
law  of  the  land.  The  United  States  Marshal  could  only 
have  invaded  the  house  of  the  accused  when  armed  with  a 
warrant  issued  as  required  by  the  Constitution,  upon 
sworn  ioformation  and  describing  with  reasonable  par- 
ticularity the  thing  for  whidi  the  search  was  to  be  made. 
Instead,  he  acted  without  sanction  of  law,  doubtless 
prompted  by  the  desire  to  bring  f  irrther  proof  to  the  aid  of 
the  Government,  and  tinder  color  of  his  office  undertook 
to  make  a  seizure  of  private  papers  in  direct  violation  of 
the  constitutional  prohibition  against  such  action.  Un- 
der such  circumstances,  without  sworn  iaformation  and 
particular  description,  not  even  ah  order  of  court  would 
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have  justified  such  procedure;  much  less  was  it  within  the 
authority  of  the  United  States  Marshal  to  thus  invade 
the  house  and  privacy  of  the  accused.  In  Adams  v.  New 
York,  192  U.  S.  585,  this  court  said  that  the  Fourth 
Amendment  was  intended  to  secure  the  citizen  in  person 
and  property  against  imlawf ul  invasion  of  the  sanctity  of 
his  home  by  officers  of  the  law  acting  imder  legislative  or 
judicial  sanction.  This  protection  is  equally  extended  to 
the  action  of  the  Government  and  officers  of  the  law 
acting  under  it.  (Boyd  Case,  supra.)  To  sanction  such 
proceedings  would  be  to  affirm  by  judicial  decision  a 
manifest  neglect  if  not  an  open  defiance  of  the  prohibitions 
of  the  Constitution/  intended  for  the  protection  of  the 
people  against  such  unauthorized  action. 

The  court  before  which  the  application  was  made  in  this 
case  recognized  the  illegal  character  of  the  seizure  and 
ordered  the  return  of  property  not  in  its  judgment  com- 
petent to  be  off ered  at  the  trial,  but  refused  the  applica- 
tion of  the  accused  to  turn  over  the  letters,  which  were 
afterwards  put  in  evidence  on  behalf  of  the  Government. 
While  there  \s  no  opinion  in  the  case,  the  court  in  Hiis 
proceeding  doubtless  relied  upon  what  is  now  contended 
by  the  Government  to  be  the  correct  rule  of  law  imder 
such  circumstances,  that  the  letters  having  come  into  the 
control  of  the  court,  it  would  not  inquire  into  the  manner 
in  which  they  were  obtained,  but  if  competent  would 
keep  them  and  permit  their  use  in  evidence.  Such  propo- 
sition, the  Government  asserts,  is  conclusively  established 
by  certain  decisions  of  this  court,  the  first  of  which  is 
Adams  v.  New  York,  supra.  In  that  case  the  plaintiff  in 
error  had  been  convicted  in  the.  Supreme  Court  of  the 
State  of  New  York  for  having  in  his  possession  certain 
gambling  paraphernalia  used  in  the  game  known  as 
policy,  in  violation  of  the  Penal  Code  of  New  York.  At 
the  trial  certain  papers,  which  had  been  seized  by  police 
officers  executing  a  search  warrant  for  the  discovery  and 


Digitized  by 


Google 


WEEKS  V.  UNITED  STATES.  396 

232  U.  S.  Opinion  of  the  Court. 

seizure  of  policy  slips  and  which  had  been  found  in  addi- 
tion to  the  policy  slips,  were  offered  in  evidence  over  his 
objection.  The  conviction  was  afiSrmed  by  the  Court  of 
Appeals  of  New  York  (176  N.  Y.  351),  and  the  case  was 
brought  here  for  alleged  violation  of  the  Fourth  and 
Fifth  Amendments  to  the  Constitution  of  the  United 
States.  Pretermitting  the  question  whether  these  amend- 
ments applied  to  the  action  of  the  States,  this  court 
proceeded  to  examine  the  alleged  violations  of  the  Fourth 
and  Fifth  Amendments,  and  put  its  decision  upon  the 
ground  that  the  papers  found  in  the  execution  of  the 
search  warrant,  which  warrant  had  a  l^al  purpose  in  the 
attempt  to  find  gambling  paraphernalia,  were  competent 
evidence  against  the  accused,  and  their  offer  in  testimony 
did  not  violate  his  constitutional  privilege  against  unlaw- 
fxil  search  or  seizure,  for  it  was  held  that  such  incrimina- 
tory documents  thus  discovered  were  not  the  subject  of 
an  unreasonable  search  and  seizure,  and  in  effect  that 
the  same  were  incidentally  seized  in  the  lawful  execution 
of  a  warrant  and  not  in  the  wrongful  invasion  of  the 
home  of  the  citizen  and  the  imwarranted  seizure  of  his 
papers  and  property.  It  was  further  held,  approving  in 
that  respect  the  doctrine  laid  down  in  1  Greenleaf,  §  254a, 
that  it  was-  no  valid  objection  to  the  usq  of  the  papers 
that  they  had  been  thus  seized,  and  that  the  courts  in  the 
course  of  a  trial  would  not  make  an  issue  to  determine 
that  question,  and  many  state  cases  were  cited  supporting 
that  doctrine. 

The  same  point  had  been  ruled  in  People  v.  Adams,  176 
N.  Y.  351,  from  ^hich  decision  the  case  was  brought  to 
this  court,  where  it  was  held  that  if  the  papers  seized  in 
addition  to  the  policy  slips  were  competent  evidence  in  the 
case,  as  the  court  held  they  were,  they  were  admissible 
in  evidence  at  the  trial,  the  court  saying  (p.  358):  "The 
imderlying  principle  obviously  is  that  the  court,  when 
engaged  in  trying  a  criminal  cause,  will  not  take  notice  of 
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the  manner  in  which  witnesses  have  possessed  themselves 
of  papers,  or  other  articles  of  personal  property,  which  are 
material  and  properly  offered  in  evidence."  This  doctrine 
thus  laid  down  by  the  New  York  Court  of  Appeals  and 
approved  by  this  court,  that  a  court  will  not  in  trying  a 
criniinal  cause  permit  a  collateral  issue  to  be  raised  as  to 
the  source  of  competent  testimony,  has  the  sanction  of  so 
many  state  cases  that  it  would  be  impracticable  to  cite 
or  refer  to  them  in  detail.  Many  of  them  are  collected 
in  the  note  to  State  v.  Turner,  136  Am.  St.  Rep.  129,  135 
et  seq.  After  citing  numerous  cases  the  editor  says:  ''The 
underlying  principle  of  all  these  decisions  obviously  is, 
that  the  court,  when  engaged  in  the  trial  of  a  criminal 
action,  will  not  take  notice  of  the  manner  in  which  a 
witness  has  possessed  himself  of  papers  or  other  chattels, 
subjects  of  evidence,  which  are  material  and  properly 
offered  in  evidence:  People  v.  Adams,  176  N.  Y.  361,  98 
Am.  St.  Rep.  676,  68  N.  E.  636,  63  L.  R.  A.  406.  Such 
an  investigation  is  not  involved  necessarily  in  the  liti* 
gation  in  chief,  and  to  pursue  it  would  be  to  halt  in 
the  orderly  progress  of  a  cause,  and  consider  inciden- 
tally a  question  which  has  happened  to  cross  the  path 
of  such  litigation,  and  which  is  wholly  independent 
thereof." 

It  is  therefore  evident  that  the  Adams  Case  affords  no 
authority  for  the  action  of  the  court  in  this  case,  when 
applied,  to  in  due  season  for  the  return  of  papers  seized 
in  violation  of  the  Constitutional  Amendment.  The 
decision  in  that  case  rests  upon  incidental  seizure  made 
in  the  execution  of  a  legal  warrant  and  in  the  application 
of  the  doctrine  that  a  collateral  issue  will  not  be  raised  to 
ascertain  the  source  from  which  testim6ny,  competent  in 
a  criminal  case,  comes. 

The  Government  also  relies  upon  Hah  v.  Henkel,  201 
U.  S.  43,  in  which  the  previous  cases  of  Boyd  v.  United 
States,  supra,  Adams  v.  New  York,  supra.  Interstate  Com" 
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merce  Cammiwum  v.  Brimsonf  154  U.  S.  447,  and  Intern- 
state  Commerce  Commission  v.  Baird,  194  U.  S.  26,  are 
reviawed,  and  wherein  it  was  held  that  a  subpcena  duces 
tecum  requiring  a  corporation  to  produce  all  its  contracts 
and  correspondence  with  no  less  than  six  other  companies, 
as  well  as  all  letters  received  by  the  corporation  from 
thirteen  other  companies  located  in  different  parts  of  the 
United  States,  was  an  unreasonable  search  and  smure 
within  the  Fourth  Amendment,  and  it  was  there  stated 
that  (201  U.  S.  p.  76)  ''an  order  for  the  production  of 
books  and  papers  may  constitute  an  unreasonable  search 
and  seizure  within  the  Fourth  Amendment.  While  a 
search  ordinarily  implies  a  quest  by  an  officer  of  the  law, 
and  a  seizure  contemplates  a  forcible  dispossession  of  the 
owner,  still,  as  was  hdd  in  the  Boyd  Case,  the  substance  of 
the  offense  is  the  compulsory  production  of  private  papers, 
whether  under  a  search  warrant  or  a  subpcena  duces  tecum, 
against  which  the  person,  be  he  individual  or  corporation, 
ia  entitled  to  protection."  If  such  a  seiziure  under  the 
authority  of  a  warrant  supposed  to  be  legal,  constitutes  a 
violation  of  the  constitutional  protection,  a  fortiori  does 
the  attempt  of  an  officer  of  the  United  States,  the  United 
States  Marshal,  acting  under  color  of  his  office,  without 
even  the  sanction  of  a  warrant,  constitute  an  invasion  of 
the  rights  within  the  protection  afforded  by  the  Fourth 
Amendment. 

Another  case  relied  upon  is  American  Tobacco  Co.  v. 
Werckmeister,  207  U.  S.  284,  in  which  it  was  held  that  the 
seizure  by  the  United  States  Marshal  in  a  copyright  case 
of  certain  pictures  under  a  writ  of  replevin  did  not  con- 
stitute an  iinreasonable  search  and  seizure.  The  other 
case  from  this  court  relied  upon  is  Holt  v.  United  States, 
218  U.  S.  245,  in  which  it  was  held  that  testimony  tending 
to  show  that  a  certain  blouse  which  was  in  evidence  as 
incriminating  him,  had  been  put  upon  the  prisoner  and 
fitted  him,  did  not  violate  his  constitutional  right.    We 
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are  at  a  loss  to  see  the  application  of  these  cases  to  the 
one  in  hand. 

The  ri^t  of  the  court  to  deal  with  papers  and  docu- 
ments in  the  possession  of  the  District  Attorney  and  other 
officers  of  the  court  and  subject  to  its  authority  was  rec- 
ognized in  Wise  v.  Henkel,  220  U.  S.  556.  That  papers 
wrongfully  seized  should  be  turned  over  to  the  accused 
has  been  frequently  recognized  in  the  early  as  wdl  as 
later  decisions  of  the  courts.  1  Bishop  on  Criminal  Pro- 
cedure, §  210;  Rex  v.Bamett,  3  C.  &  P. .600;  Rex  v.  Kinsey, 
7  C.  &  P.  447;  United  States  v.  MiUs,  185  Fed.  Rep.  318; 
United  States  v.  McHie,  194  Fed.  Rep.  894,  898. 

We  therefore  reach  the  conclusion  that  the  letters  in 
question  were  taken  from  the  house  of  the  accused  by  an 
official  of  the  United  States  acting  under  color  of  his  office 
in  direct  violation  of  the  constitutional  rights  of  the  de- 
fendant; that  having  made  a  seasonable  application  for 
their  retiun,  which  was  heard  and  passed  upon  by  the 
court,  there  was  involved  in  the  order  refusing  the  applica- 
tion a  denial  of  the  constitutional  rights  of  the  accused, 
and  that  the  court  should  have  restored  these  letters  to 
the  accused.  In  holding  them  and  permitting  then-  use 
upon  the  trial,  we  think  prejudicial  error  was  committed. 
As  to  the  papers  and  property  sdzed  by  the  policemen, 
it  does  not  appear  that  they  acted  und^  any  claim  of 
Federal  authority  such  as  woxild  make  the  Amendment 
applicable  to  such  unauthorized  seizures.  The  record 
shows  that  what  they  did  by  way  of  arrest  and  search 
and  seizure  was  done  before  Hie  finding  of  the  indictment 
in  the  Federal  court,  under  what  supposed  right  or  au- 
thority does  not  appear.  What  remedies  the  defendant 
may  have  against  them  we  need  not  inquire,  as  the  Fourth 
Amendment  is  not  directed  to  individual  misconduct  of 
such  officials.  Its  limitations  reach  the  Federal  Govern- 
ment and  its  agencies.  Boyd  Case,  1 16  U.  S.,  supra,  and  see 
Twining  v.  New  Jersey ,  211  U.  S.  78. 
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It  results  that  the  judgment  of  the  court  below  must  be 
reva'sed^  and  the  case  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 

Revereed. 


UNITED  STATES  OF  AMERICA  v.  LEXINGTON 
MILL  &  ELEVATOR  COMPANY. 

CBBTIORABI  TO  THE  CIBCT7IT  COURT  OF  APPBALS  FOB  THB 
EIGHTH  ciRcurr. 

No.  648.    Argued  January  5,  1914.— Decided  February  24, 1914. 

The  primary  purpose  of  Congrees  in  enacting  the  Food  and  Drugs  Act 
ei  1906  was  to  prevent  injury  to  the  public  health  by  the  sale  and 
transportation  in  interstate  commerce  of  misbranded  and  adul- 
terated food. 

As  against  adulteration  the  statute  was  intended  to  protect  the  public 
health  from  possible  injury  by  adding  to  articles  of  food  consumption 
poisonous  and  deleterious  substances  which  might  render  such 
articles  injurious  to  health. 

Where  such  a  purpose  has  been  efifected  by  plain  and  imambiguous 
language  by  an  act  within  the  power  of  Congress,  the  only  duty  of 
the  courts  is  to  give  the  act  effect  according  to  its  terms. 

The  inhibition  in  subdivision  5  of  §  7  of  the  Food  and  Drugs  Act  of 
1906  against  the  addition  of  any  poisonous  or  other  added  deleterious 
ingredient  which  may  render  an  article  of  food  injurious  to  health  is 
definitely  limited  to  the  particular  class  of  adulteration  specified,  and 
in  order  to  condemn  the  article  under  subdivision  5  it  is  inciunbent 
upon  the  Government  to  establish  that  the  added  substance  may 
render  the  article  injurious  to  health. 

In  subdivision  5  of  §  7  of  the  Food  and  Drugs  Act  of  1906  the  word 
"may"  is  used  in  its  ordinary  and  usual  signification;  and  if  an 
article  of  food  may  not  by  the  addition  of  a  small  amount  of  poison^ 
ous  substance  by  any  possibility  injure  the  health  of  any  consumer, 
it  may  not  be  condemned  under  this  subdivision  of  the  act. 

202  Fed.  Rep.  615,  affinned. 

The  facts,  which  involve  the  construction  of  subdivi* 
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sions  4  and  5  of  §  7  of  the  Food  and  Drugs  Act  of  1906, 
are  stated  in  the  opinion. 

Mr.  Attorney  Oeneral  McReynoUts,  with  whom  Mr. 
Francis  0.  Caffey  was  on  the  brief,  for  the  United 
States: 

The  seized  flour  was  adulterated  within  subd.  5,  $  7  of 
the  Food  and  Drugs  Act.  French  Silver  Dragee  Co.  v. 
United  States,  179  Fed.  Rep.  824;  United  States  v.  1,960 
Boxes  of  Macaroni,  181  Fed.  Rep.  427;  United  States  v. 
Mayfidd,  177  Fed.  Rep.  765;  United  States  v.  Bosebrock 
&  Co.,  Notice  of  Judgment,  826;  United  States  v.  Koca 
Nola  Co.,  Notice  of  Judgment,  202;  Friend  v.  Matt,  68 
J.  P.  589. 

The  Circuit  Court  of  Appeals  erred  in  reviewing  the 
w^ght  of  evidence  as  to  whether  the  flour  was  adulterated 
within  subd.  4  of  §  7  of  the  act. 

The  bleaching  conceals  newness  and  imparts  color  of 
better  grade  and  inferior  flour  is  made  to  resemble  patent. 

Flour  milled  from  inf mor  wheat  is  made  to  appear  as  if 
milled  from  first-quality. 

The  Circuit  Court  of  Appeals  had  no  power  to  review 
the  jury's  findings.  Behn  v.  CampheU,  205  U.  S.  403; 
Lancaster  v.  Collins,  115  U.  S.  222;  Chicago  A  North  West- 
em  By.  Co.  v.  Ohle,  117  U.  S.  123. 

The  Court  of  Appeals  was  correct  in  holding  that  there 
was  no  error  in  submitting  to  the  jury  the  charges  of 
adulteration  under  subd.  1  of  §  7  of  the  act. 

The  Food  and  Drugs  Act  is  constitutional.  Hipolite 
Egg  Co.  v.  United  States,  220  U.  S.  45;  Booth  v.  lUinais,  184 
U.  S.  425;  Otis  v.  Parker,  187  U.  S.  606;  Powell  v.  Penn- 
sylvania, 127  U.  S.  678;  BuUfidd  v.  Strandhan,  192  U.  S. 
470;  United  States  v.  Johnson,  221  U.  S.  488;  Shawnee 
Milling  Co.  v.  Temple,  179  Fed.  Rep.  517;  United  States  v. 
74  Cases  Grape  Juice,  181  Fed.  Rep.  629;  United  States 
V.  4S0  Sacks  of  Flour,  180  Fed.  Rep.  518;  United  States  y. 
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HeirOe  Specialty  Co.,  175  Fed.  Rep.  299;  United  States  v. 
100  Cases  of  Apples,  179  Fed.  Rep.  985. 

Mr.  Edward  P.  Smith  and  Mr.  Bruce  S.  Elliott,  with 
whom  Mr.  Edward  L.  Scarritt,  Mr.  C.  J.  Smyth  and  Mr. 
W.  C.  Scarritt  were  on  the  brief,  for  respondent: 

Congress  possesses  no  police  power,  and  the  Food  and 
Drugs  Act,  if  sustained  at  all,  must  be  sustained  on  the 
ground  that  it  is  a  regulation  of  commerce  between  the 
States.  Cruicher  v.  Kentucky,  141  U.  S.  47;  Lawton  v. 
Steele,  152  U.  S.  133;  Gibbons  v.  Ogden,  9  Wheat.  1 ;  Hanni- 
bal &  St.  Joe  R.  R.  Co.  V.  Hewson,  95  U.  S.  465;  WUkinsm 
V.  Rahrer,  140  U.  S.  546. 

The  power  to  make  the  ordinary  regulations  of  police 
remains  with  the  individual  States  and  cannot  be  assimied 
by  the  National  Government,  and  in  this  respect  it  is 
not  interfered  with  by  the  Fourteenth  Amendment. 
Mugler  v.  Kansas,  123  U.  S.  623;  Plumley  v.  Massachvr 
setts,  156  U.  S.  461;  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  650;  United  States  v.  Knight,  156  U.  S. 
1;  Int.  Com.  Comm.  v.  Brimson,  154  U.  S.  447;  Employers* 
Liability  Case,  207  U.  S.  463. 

The  Food  and  Drugs  Act  is  to  be  regarded  as  an  act 
to  regulate  commerce,  and  the  court  erred  in  charging  the 
jury  that  the  Government  need  not  prove  that  the  flour 
in  question,  or  foodstuffs  made  by  the  use  of  it,  would 
injure  the  health  of  the  consimier;  that  it  is  the  character — 
not  the  quantity— of  the  added  substance  which  is  to 
determine  this  case. 

Congress  never  intended  the  statute  in  question  should 
be  construed  as  the  trial  court  construed  it  in  this  instruc- 
tion to  the  jiuy. 

In  the  passage  of  this  act  Congress  intended  the  words 

of  this  section  to  be  used  as  above  indicated,  in  their  usual 

and  ordinary  sense.    It  was  never  intended  by  Congress 

that  this  act  should  ever  be  construed  to  mean  that  the 
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useful  and  harmless  property  of  a  citizen  should,  by  the 
methods  providing  for  the  prevention  of  the  sale  of  harm- 
ful and  injurious  foods,  be  confiscated,  condemned  and 
destroyed.  This  would  be  contrary  to  the  policy  and  spirit 
of  our  laws  and  the  fimdamental  principles  of  our  govern- 
ment. Church  of  Holy  Trinity  v.  United  States,  143  U.  S. 
457;  United  States  v.  C.  A  N.  W.  Ry.  Co.,  157  Fed.  Rep. 
618;  Binna  v.  United  States,  194  U.  S.  495;  Blake  v.  NM. 
City  Bank,  23  Wall.  307;  Wadswarth  y.  Boysen,  148  Fed. 
Rep.  771. 

The  language  used  in  the  act  in  question  is  not  suscep- 
tible of  the  interpretation  placed  thereon  by  the  trial 
court.  Montdam  v.  Ramsdell,  107  U.  S.  147;  Postmaster 
General  v.  Early,  6  L.  C.  P.  147;  12  Wheat.  136. 

In  order  to  bring  an  article  of  food.within  its  condemna- 
tion, it  must  be  shown  that  its  consumption  would  injure 
the  health  of  the  consumer. 

Giving  to  all  the  words  of  the  statute,  therefore,  their 
plain,  usual  and  ordinary  meaning,  it  is  plain  that  the 
trial  coiuii  erroneously  construed  it.  French  Silver  Dragee 
Co.  V.  United  States,  179  Fed.  Rep.  824. 

The  construction  contended  for  has  been  sustained  by 
the  English  courts  in  construing  a  similar  statute,  38  and 
39  Vict.,  c.  63,  §  3.  Friend  v.  Mapp,  68  J.  P.  589;  HvU  v. 
HarsneU,6S3.  P.  591. 

The  act  as  construed  by  the  trial  court  is  arbitrary  and 
an  unreasonable  interference  with  the  rights  of  property. 
Jew  Ho  V.  WiUiamsan,  103  Fed.  Rep.  10. 

If  the  flour  did  not  contain  anything  which  might 
render  it  injurious  to  health,  it  is  Wholly  without  the 
power  of  Congress  or  any  other  branch  of  the  Government 
to  exclude  it  from  the  channels  of  commerce  or  to  prohibit 
its  sale. 

Congress  has  not  undertaken  to  exclude  flour  such  as 
this  from  the  markets.  Congress  only  attempted  to  ex- 
clude from  the  markets  such  flour  as  may  be  injurious  to 
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health.  The  trial  court  by  its  instructions  forced  the 
condenmation  and  destruction  of  this  flour,  even  though  it 
contained  nothing  which  would  in  any  wise  render  it 
injurious  to  health.  This  is  not  the  exercise  of  a  legislative 
power,  but  is  an  arbitrary  and  illegal  taking  of  property 
which  this  court  has  in  many  cases  condemned.  Powell  v. 
Pennsylvania,  127  U.  S.  678;  Mugler  v.  Kansas,  123  U.  S. 
623;  SchcUenberger  v.  Pennsylvania,  171  U.  S.  1;  Collins 
V.  New  Hampshire,  171  U.  S.  30;  Lochner  v.  New  York, 
198  U.  S.  45. 

There  is  no  reasonable  foundation  in  this  case  for 
holding  that  it  is  necessary  or  appropriate  to  safeguard  the 
public  health  or  the  health  of  the  individuals  to  destroy 
and  condemn  the  flour  in  question.  State  v.  Layton,  160 
Missouri,  474;  State  v.  AddingUm,  12  Mo.  App.  219;  State 
v.  Fisher,  62  Missouri,  174;  Toledo  v.  JadcsonmUe,  67 
Illinois,  37;  River  Rendering  Co.  v.  Behr,  77  Missouri,  9; 
McConnell  v.  McKiUipp,  71  Nebraska,  712. 

The  interpretation  placed  upon  the  act  by  the  Circuit 
Court  of  Appeals  is  reasonable,  gives  effect  to  all  the 
language  contained  in  the  act,  and  is  the  only  interpreta- 
tion under  which  its  constitutionality  can  be  sustained. 
KnowUon  v.  Moore,  178  U.  S.  41;  CoUins  v.  New  Hamp- 
shire,  171  U.  S.  30;  Interstate  Drainage  Co.  v.  Commis- 
sioners,  158  Rep.  Fed.  270. 

The  statute  in  question  is  a  penal  statute,  and  as  to  the 
rule  applicable  to  the  construction  of  such  statutes  see 
Martin  v.  United  States,  168  Fed.  Rep.  198,  201;  United 
States  v.  WiUberger,  5  Wheat.  77;  United  States  v.  Ger- 
maine,  99  U.  S.  508;  Field  v.  United  States,  137  Fed.  Rep. 
6;  United  States  v.  Lake,  129  Fed.  Rep.  499. 

The  intent  of  Congress,  as  indicated  by  the  title  of  the 
act,  was  to  make  the  condition  of  the  food  the  determining 
factor  of  adulteration. 

The  principle  of  construction  adopted  by  the  Circuit 
Court  of  Appeals  is  sustained  in  numerous  decisions.    See 
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MaiUard  v.  Lawrence,  16  How.  251;  Levy  v.  M'Cartee, 
6  Pet.  110;  Parsons  v.  Hunter,  2  Sumner,  422;  Bemier  v. 
jBcmterf  147  U.  S.  246;  TFcwfcin(?ton  Market  Co.  v.  Hoffman, 
101  U.  S.  115;  t/nifed  iStotor  v.  Fisher,  109  U.  S.  145;  Lake 
Superior  Canal  Co.  v.  Cunningham,  155  U.  S.  380;  Rhodes 
V.  /(wa,  170  U.  S.  423;  Lake  County  v.  RoUins,  130  U.  S. 
.670;  Hamilton  v.  RaMnme,  175  U.  S.  421 ;  Swarte  v.  Seigel, 
117  Fed.  Rep.  18;  Glover  v.  C7nifed  Stotes,  164  U.  S.  298; 
Harless  v.  United  States  (C.  C.  A.),  88  Fed.  Rep.  102. 

The  construction  of  the  law  contended  for  by  the 
Government  would  render  contraband  many  admittedly 
harmless  articles  of  food.  Other  well  known  articles  of 
food,  admittedly  harmless,  contain  nitrites. 

The  Circuit  Coiu-t  of  Appeals  committed  no  error  in  sus- 
taining respondent's  contention  that  there  was  no  sub- 
stantial evidence  to  support  the  charge  that  the  seized 
flour  was  colored  in  a  manner  whereby  damage  or  in- 
feriority is  concealed.  Naylord  &  Oerrard  v.  Alsop  Process 
Co.,  168  Fed.  Rep.  911, 915. 

By  leave  of  court,  Mr.  Ralph  S.  Rounds  filed  a  brief 
as  amicus  curios. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

The  petitioner,  the  United  States  of  America,  proceed* 
ing  under  §  10  of  the  Food  and  Drugs  Act  (Jime  30, 1906, 
c.  3915,  34  Stat.  768,  771),  by  libel  filed  in  the  District 
Court  of  the  United  States  for  the  Western  District  of  Mis- 
souri, sought  to  seize  and  condemn  625  sacks  of  flour  in 
the  possession  of  one  Terry,  which  had  been  shipped  from 
Lexington,  Nebraska,  to  Castle,  Missoiu'i,  and  which 
remained  in  original,  unbroken  packages.  The  judgment 
of  the  District  Court,  upon  verdict,  in  favor  of  the  Govern- 
ment, was  reversed  by  the  Circuit  Court  of  Appeals  for 
the  EightB  Circuit  (202  Fed.  Rep.  615),  and  this  writ  of 
certiorari  is  to  review  the  judgment  of  that  court. 
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The  amended  libel  charged  that  the  flour  had  been 
treated  by  the  "Alsop  Process,"  so  called,  by  which 
nitrogen  peroxide  gas,  generated  by  dectricity,  was 
mixed  with  atmospheric  air  and  the  mixture  then  brought 
in  contact  with  the  flour,  and  that  it  was  thereby  adul- 
terated under  the  fourth  and  fifth  subdivisions  of  §  7  of 
the  act,  namely,  (1)  in  that  the  flour  had  been  mixed, 
colored  and  stained  in  a  manner  whereby  damage  and 
inferiority  were  concealed  and  the  flour  given  the  ap- 
pearance of  a  better  grade  of  flour  than  it  really  was,  and 
(2)  in  that  the  flour  had  been  caused  to  contain  added 
poisonous  or  other  added  deleterious  ingredients,  to-wit, 
nitrites  or  nitrite  reacting  material,  nitrogen  peroxide, 
nitrous  acid,  nitric  acid  and  other  poisonous  and  delete- 
rious substances  which  might  render  the  flour  injurious 
to  health.  The  libel  also  charged  that  the  flour  was 
adulterated  under  the  first  subdivision  of  §  7,  and  was 
misbranded;  but  the  Government  does  not  urge  these 
features  of  the  case  here.  The  verdict  was  broad  enough 
to  cover  the  charge  under  the  first  subdivision  of  §  7,  but 
in  the  view  we  take  of  the  case  as  to  the  instruction  of  the 
court  imder  subdivision  5  it  need  not  be  noticed. 

The  Lexington  Mill  &  Elevator  Company,  the  re- 
spondent h^'ein,  appeared,  claiming  the  flour,  and  an- 
swered the  libel,  admitting  that  the  flour  had  been  treated 
by  the  Alsop  Process,  but  denying  that  it  had  been 
adulterated  and  attacking  the  constitutionality  of  the 
act. 

A  special  verdict  to  the  effect  that  the  flour  was  adul- 
terated was  returned  and  judgment  of  condemnation 
entered.  The  case  was  taken  to  the  Circuit  Court  of 
Appeals  upon  writ  of  error.  The  respondent  contended 
that,  among  other  errors,  the  instructions  of  the  trial 
court  as  to  adulteration  were  erroneous  and  that  the  act 
was  unconstitutional.  The  Circuit  Court  of  Appeals  held 
that  the  testimony  was  insufficient  to  show  that  by  the 
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bleaching  process  the  flour  was  so  colored  as  to  conceal 
inferiority  and  was  thereby  adulterated,  within  the 
provisions  of  sulDdivision  4,  That  court  also  held — and 
this  holding  gives  rise  to  the  principal  controversy  here — 
that  the  trial  court  erred  in  instructing  the  jury  that  the 
addition  of  a  poisonous  substance,  in  any  quantity,  would 
adulterate  the  article,  for  the  reason  that  '^the  possibility 
of  injury  to  health  due  to  the  added  ingredient  and  in  the 
quantity  in  which  it  is  added,  is  plainly  made  an  essential 
element  of  the  prohibition."  It  did  not  pass  upon  the 
constitutionality  of  the  act,  in  view  of  its  rulings  on  the 
act's  construction. 

The  case  requires  a  construction  of  the  Food  and  Drugs 
Act.   Parts  of  the  statute  pertinent  to  this  case  are: 

"Sec.  7.  (34  Stat.  769.)  That  for  the  purposes  of  this 
act  an  article  shall  be  deemed  to  be  adulterated:    .     .     . 

"  In  the  case  of  food : 

''First.  If  any  substance  has  been  mixed  and  packed 
with  it  BO  as  to  reduce  or  lower  or  injuriously  affect  its 
quality  or  strength.    ... 

"Fourth.  If  it  be  mixed;  colored,  powdered,  coated,  or 
stained  in  a  manner  whereby  damage  or  inferiority  is 
concealed. 

"Fifth.  If  it  contain  any  added  poisonous  or  other 
added  deleterious  ingredient  which  may  render  such 
article  injurious  to  health.     .     ,    . 

"Sec.  10.  (34  Stat.  771.)  That  any  article  of  food, 
drug,  or  liquor  that  is  adulterated  or  misbranded  within 
the  meaning  of  this  act,  and  is  being  transported  from  one 
State,  Territory,  district,  or  insular  possession  to  another 
for  sale,  or,  having  been  transported,  remains  unloaded, 
unsold,  or  in  original  unbroken  packages,  .  .  .  shall 
be  liable  to  be  proceeded  against  in  any  district  court  of 
the  United  States  within  the  district  where  the  same  is 
found,  and  seized  for  confiscation  by  a  process  of  libel  for 
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condemnation.  And  if  such  article  is  condemned  as  being 
adulterated  or  misbranded^  or  of  a  poisonous  or  deleterious 
character^  within  the  meaning  of  this  act^  the  same  shall 
be  disposed  of  by  destruction  or  sale,  as  the  said  court  may 
direct." 

Without  reciting  the  testimony  in  detail  it  is  enough  to 
say  that  for  the  Government  it  tended  to  show  that  the 
.  added  poisonous  substances  introduced  into  the  flour  by 
the  Alsop  Process,  in  the  proportion  of  1.8  parts  per 
million,  calculated  as  nitrogen,  may  be  injurious  to  the 
health  of  those  who  use  the  flour  in  bread  and  other  forms 
of  food.  On  the  other  hand,  the  testimony  for  the  re- 
spondent tended  to  show  that  the  process  does  not  add  to 
the  flour  any  poisonous  or  deleterious  ingredients  which 
can  in  any  manner  render  it  injurious  to  the  health  of  a 
consumer.  On  these  conflicting  proofs  the  trial  coiurt  was 
required  to  submit  the  case  to  the  jury.  That  court,  after 
stating  the  claims  of  the  parties,  the  Government  insisting 
that  the  flour  was  adulterated  and  should  be  condemned  if 
it  contained  any  added  poisonous  or  other  added  delete- 
rious ingredient  of  a  kind  or  character  which  was  capable 
of  rendering  such  article  injurious  to  health;  the  respond- 
ent contending  that  the  flour  should  not  be  condemned  un- 
less the  added  substances  were  present  in  such  quantity 
that  the  flour  would  be  thereby  rendered  injurious  to 
health,  gave  certain  ini^tructions  to  the  jury.  Part  of  the 
charge,  excepted  to  by  the  respondent,  reads: 

''The  fact  that  poisonous  substances  are  to  be  found  in 
the  bodies  of  human  beings,  in  the  air,  in  potable  water, 
and  in  articles  of  food,  such  as  ham,  bacon,  fruits,  certain 
vegetables,  and  other  articles,  does  not  justify  the  adding 
of  the  same  or  other  poisonous  substances  to  articles  of 
food,  such  as  floiu*,  because  the  statute  condemns  the 
adding  of  poisonous  substances.  Therefore  the  court 
charges  you  that  the  Government  need  not  prove  that 
this  flour  or  food-stuffs  made  by  the  use  of  it  would  injm-e 
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the  health  of  any  consumer.  It  is  the  character— not  the 
quantity — of  the  added  substance,  if  any,  which  is  to  de- 
termine this  case." 

On  the  other  hand  the  respondent  insisted  that  the  law 
is,  and  requested  the  court  to  charge  the  jury: 

'^That  the  burden  is  upon  the  prosecution  to  prove  tne 
truth  of  the  charge  in  the  libel,  that  by  the  treatment  of 
the  flour  in  question  by  the  said  Alsop  Process  it  has  been 
caused  to  contain  added  poisonous  or  other  added  dele- 
terious ingredients,  to-wit,  nitrites  or  nitrite  reacting 
materiali  which  may  render  said  flour  injurious  to  health. 

''And  in  this  connection  you  are  further  instructed  that 
it  is  incmnbent  upon  the  Government  to  prove  that  any 
such  added  poisonous  or  other  added  deleterious  ingre- 
dients, if  any  contained  in  said  flour,  are  of  such  a  charac- 
ter and  contained  in  the  flour  seized  in  such  quantities,  con- 
ditions and  amounts  as  may  render  said  flour  injurious  to 
health,  and  unless  you  find  that  all  of  such  facts  are  so 
proven  you  cannot  find  against  the  claimant  or  condemn 
the  flour  in  question  under  that  charge  in  the  libel,  and 
if  you  fail  to  so  find  your  verdict  upon  that  count  or 
charge  in  the  libel  must  be  in  favor  of  the  claimant  or  de- 
fendant. 

''The  law  does  not  prohibit  the  adding  of  nitrites  or 
nitrite  reacting  material  to  flour,  and  a  jury  cannot  find 
for  the  Government  or  against  the  claimant,  even  if  it  be 
shown  that  nitrites  or  nitrite  reacting  material  was  added 
to  the  flour  in  question,  unless  they  believe  from  a  pre- 
ponderance of  the  evidence  that  such  addition,  if  any, 
rendered  said  flour  injurious  to  the  health  of  those  who 
might  consume  the  bread  or  other  foods  made  from  said 
flour." 

It  is  evident  from  the  charge  given  and  requests  refused 
that  the  trial  court  r^arded  the  addition  to  the  flour  of  any 
poisonous  ingredient  as  an  offense  within  this  statute^  no 
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matter  how  small  the  quantity,  and  whether  the  flour 
might  or  might  not  injure  the  health  of  the  consumer.  At 
least  such  is  the  purport  of  the  part  of  the  charge  above 
given,  and  if  not  correct,  it  was  clearly  misleading,  not- 
withstanding other  parts  of  the  charge  seem  to  recognise 
that  in  order  to  prove  adulteration  it  is  necessary  to  show 
that  the  flour  may  be  injurious  to  health.  The  testimony 
shows  that  the  effect  of  the  Alsop  Process  is  to  bleach  or 
whiten  the  flour  and  thus  make  it  more  marketable.  If 
the  testimony  introduced  on  the  part  of  the  respondent 
was  believed  by  the  jury  they  must  necessarily  have  found 
that  the  added  ingredient,  nitrites  of  a  poisonous  charac- 
ter, did  not  have  the  effect  to  make  the  consumption  of 
the  flour  by  any  possibility  injurious  to  the  health  of  the 
consumer. 

The  statute  upon  its  face  shows,  that  the  primary  pui^ 
pose  of  Congress  was  to  prevent  injury  to  the  public  health 
by  the  sale  and  transportation  in  interstate  commerce  of 
misbranded  and  adulterated  foods.  The  legislation,  as 
against  misbranding,  intended  to  make  it  possible  that 
the  consumer  should  know  that  an  article  purchased  was 
what  it  purported  to  be;  that  it  might  be  bought  for  what 
it  reJEdly  was  and  not  upon  misrepresentations  as  to  char- 
acter and  quality.  As  against  adulteration,  the  statute 
was  intended  to  protect  the  public  health  from  possible 
injury  by  adding  to  articles  of  food  consumption  poisonous 
and  deleterious  substances  which  might  render  such  ar- 
ticles injurious  to  the  health  of  consimiers.  If  this  purpose 
has  been  effected  by  plain  and  unambiguous  language,  and 
the  act  is  within  the  power  of  Congress,  the  only  duty  of 
the  courts  is  to  give  it  effect  according  to  its  terms.  Ttus 
principle  has  been  frequently  recognized  in  this  court. 
Lake  County  v.  RoUim,  130  U.  S.  662,  670: 

''Where  a  law  is  expressed  in  plain  and  xmambiguous 
terms,  whether  those  terms  are  general  or  limited,  the 
legislature  should  be  intended  to  mean  what  they  have 


Digitized  by 


Google 


410  OCTOBER  TERM,  1913. 

Opinion  of  the  Court  232  U.  8. 

plainly  expressed,  and  consequently  no  room  is  left  for 
construction." 

Hamilton  v.  Bathbane,  175  U.  S.  414,  421: 

''The  cases  are  so  numerous  in  this  court  to  the  effect 
that  the  province  of  construction  lies  wholly  withm  the 
domain  of  ambiguity,  that  an  extended  review  of  them  is 
quite  unnecessary." 

Furthermore  all  the  words  used  in  the  statute  should 
be  g^ven  their  proper  signification  and  effect;  Washington 
Market  Co.  v-  Hoffman,  101  U-  S.  112, 116: 

"We  are  not  at  liberty,"  said  Mr.  Justice  Strong,  "to 
construe  any  statute  so  as  to  deny  effect  to  any  part  of  its 
language.  It  is  a  cardinal  rule  of  statutory  construction 
that  significance  and  effect  shall,  if  possible,  be  accorded 
to  every  word.  As  early  as  in  Bacon's  Abridgment,  sec.  2, 
it  was  said  that  'a  statute  ought,  upon  the  whole,  to  be  so 
construed  that,  if  it  can  be  prevented,  no  clause,  sentence, 
or  word,  shall  be  superfluous,  void,  or  insignificant.'  This 
rule  has  been  repeated  innumerable  times." 

Applying  these  well-known  principles  in  considering  this 
statute,  we  find  that  the  fifth  subdivision  of  §  7  provides 
that  food  shall  be  deemed  to  be  adulterated : "  If  it  contain 
any  added  poisonous  or  other  added  deleterious  ingredient 
which  may  render  such  article  injurious  to  heaUhJ*  The 
instruction  of  the  trial  court  permitted  this  statute  to  be 
read  without  the  final  and  qualifying  words,  concerning 
the  effect  of  the  article  upon  health.  If  Congress  had  so 
intended  the  provision  would  have  stopped  with  the  con- 
demnation of  food  which  contained  any  added  poisonous 
or  other  added  deleterious  ingredient.  In  other  words,  the 
first  and  familiar  consideration  is  that,  if  Congress  had 
intended  to  enact  the  statute  in  that  form,  it  would  have 
done  so  by  choice  of  apt  words  to  express  that  intent.  It 
did  not  do  so,  but  only  condemned  food  containing  an 
added  poisonous  or  other  added  deleterious  ingredient 
when  such  addition  might  render  the  article  of  food  in* 
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jurious  to  the  health.  Congress  has  here,  in  this  statute, 
with  its  penalties  and  forfeitures  definitely  outlined  its 
inhibition  against  a  particular  class  of  adulteration. 

It  is  not  required  that  the  article  of  food  containing 
added  poisonous  or  other  added  deleterious  ingredients 
must  i^ect  the  public  health,  and  it  is  not  inciunbent 
upon  the  Government  in  order  to  make  out  a  case  to 
establish  that  fact.  The  act  has  placed  upon  the  Grovetn- 
ment  the  burden  of  establishing,  in  order  to  seciure  a  verr 
diet  of  condenmation  imder  this  statute,  that  the  added 
poisonous  or  deleterious  substances  must  be  such  as  may 
render  such  article  injurious  to  health.  The  word  ''may" 
is  here  used  in  its  ordinary  and  usual  signification^  there 
being  nothing  to  show  the  intention  of  Congress  to  affix  to 
it  any  other  meaning.  It  is,  says  Webster,  ''an  auxiliary 
verb,  qualifying  the  meaning  of  another  verb,  by  express- 
ing ability,  .  •  .,  contingency  or  liability,  or  possibility 
or  probability/'  In  thus  describing  the  offense  Congress 
doubtless  took  into  consideration  that  flour  may  be  Used 
in  many  ways,  in  bread,  cake,  gravy,  broth,  etc.  It  may 
be  consmned,  when  prepared  as  a  food,  by  the  strong  and 
the  weak,  the  old  and  the  young,  the  well  and  the  sick;  and 
it  is  intended  that  if  any  flour,  because  of  any  added 
poisonous  or  other  deleterious  ingredient,  may  possibly 
injure  the  health  of  any  of  these,  it  shall  come  within  the 
ban  oi  the  statute.  If  it  cannot  by  any  possibility,  when 
the  facts  are  reasonably  considered,,  injure  the  health  of 
any  consumer,  such  flour,  though  having  a  small  additicm 
of  poisonous  or  deleterious  ingredients,  may  not  be  con- 
denmed  under  the  act.  This  is  the  plain  meaning  of  the 
words  and  in  our  view  needs  no  additional  support  by 
reference  to  reports  and  debates,  although  it  may  be  said 
in  passing  that  the  meaning  which  we  have  given  to  the 
statute  was  well  expressed  by  Mr.  Heybum,  chairman  of 
the  conmiittee  having  it  in  charge  upon  the  floor  of  the 
Senate  (Congressional  Record,  vol.  40,  pt.  2,  p.  1131): 
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^' As  to  the  use  of  the  term  'poisonous/  let  me  state  that 
everything  which  contains  poison  is  not  poison.  It  de- 
peAds  on  the  quantity  and  the  combination.  A  very  large 
majority  of  the  things  consimied  by  the  human  family  con- 
tain, under  analysis,  some  kind  of  poison,  but  it  depends 
upon  the  combination,  the  chemical  relation  which  it 
bears  to  the  body  in  which  it  exists  as  to  whether  or  not 
it  is  dangerous  to  take  into  the  human  system/' 

And  such  is  the  view  of  the  English  courts  construing  a 
similar  statute.  The  English  statute  provides  (§  3,  of  the 
Sale  of  Food  and  Drugs  Act,  1875) : 

"No  person  shall  mix,  color,  •  .  .  or  order  or  per- 
mit any  other  person  to  mix,  color,  .  •  .  any  article 
of  food  with  any  ingredient  or  material  so  as  to  render  the 
article  injurious  to  health." 

That  section  was  construed  m  HuU  v.  HaraneUj  68  J.  P. 
691,  which  involved  preserved  peas,  the  color  of  which 
had  been  retained  by  the  addition  of  sulphate  of  copper, 
charged  to  be  a  poisonous  substance  and  injurious  to 
health.  There  was  a  conviction  in  the  lower  court.  Lord 
Alverstone,  C.  J.,  in  reversing  and  remitting  the  case  on 
appeal,  said: 

"In  my  opinion^  if  the  justices  convicted  the  appellant 
of  an  o£fence  imder  §  3  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  on  the  ground  that  the  ingredient  mixed  with  the 
article  of  food  was  injurious  to  health, — that  the  sulphate 
of  copper  was  injurious  to  health,  and  not  on  the  ground 
that  the  peas  by  reason  of  the  addition  of  sulphate  of  cop- 
per were  rendered  injurious  to  health,  the  conviction  is 
clearly  wrong.  To  constitute  an  o£fence  under  the  latter 
part  of  §  3  the  article  of  food  sold  must,  by  the  addition  of 
an  ingredient,  be  rendered  injurious  to  health.  All  the 
circumstances  must  be  examined  to  see  whether  the  article 
of  food  has  been  rendered  injurious  to  health." 

We  reach  the  conclusion  that  the  Circuit  Coiu*t  of  Ap- 
peals did  not  err  in  reversing  the  judgment  of  the  Dis- 
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trict  Court  for  error  in  its  charge  with  reference  to  sub- 
division five  of  §  7. 

The  Circuit  Court  of  Appeals  reached  the  conclusion 
that  there  was  no  substantial  proof  to  warrant  the  convic- 
tion under  the  fourth  subdivision  of  §  7,  that  the  flour  was 
mixed,  colored  and  stained  in  a  manner  whereby  damage 
and  inferiority  was  concealed.  As  the  case  is  to  be  retried 
to  a  jury,  we  say  nothing  upon  this  point. 

As  to  the  objection  on  constitutional  grounds,  it  is  not 
contended  that  the  statute  as  construed  by  the  Circuit 
Court  of  Appeals  and  this  court  is  imconstitutipnal. 

It  follows  t]bat  the  judgment  of  the  Circuit  Court  of  Ap- 
peals reversing  the  judgment  of  the  District  Court  must 
be  aflSrmed,  and  the  case  rem&nded  to  the  District  Court 
for  a  new  trial. 

Affirmed. 


RUBBER  TIRE  WHEEL  COMPANY  v.  GOODYEAR 
TIRE  AND  RUBBER  COMPANY. 

CEBTIOBABI  TO  THE  CIBCUIT  COUBT  OF  APPEALS  FOR  THE 

SIXTH  cntcxtrr. 

No.  37.    Argued  May  7, 1913.— Decided  February  24, 1914. 

In  Diamond  Rubber  Co.  v.  C&nsolidaied  Rvbber  Tire  Co.,  220  U.  8.  428, 
the  Grant  tire  patent  was  sustained  as  a  patentable  combination, 
not  as  a  mere  aggregation  of  elements  but  as  a  new  combination  of 
parts  co-acting  so  as  to  produce  a  new  and  useful  result;  nor  did  the 
patentability  depend  on  the  novelty  of  any  of  the  elements  entering 
into  it. 

Where  the  combination  is  protected  by  such  a  patent,  one  manufactur- 
ing it  by  assembling  the  various  elements  and  efiPecting  the  combinar 
tion  is  not  entitled  to  immuipty  from  prosecution  for  infringing  be- 
cause he  purchases  one  element  from  a  party  who  is  inunune  under 
a  provision  in  a  decree  permitting  it  to  sell  the  patented  article  itself. 
Keaaler  v.  Eldred,  206  U.  S.  285,  distinguished. 

In  this  case  hdd,  that  the  immunity  given  by  a  provision  in  a  decree  to 
a  specified  party  manufacturing  and  selling  an  article  as  a  patentable 
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combination  producing  new  results,  is  not  transferable,  and  such 
party,  although  immune  himself,  cannot  enjoin  the  prosecution  of 
suits  against  another  as  an  infringer  because  the  latter  purchases 
fftMn  hnn  one  of  the  elements  used  in  manufacturing  the  article. 
183  Fed.  Rep.  978,  reversed. 

The  factSi  which  involve  the  construction  of  a  decree 
in  a  patent  case  and  the  esctent  and  effect  of  the  immunity 
granted  thereimder  to  manufacture  the  patented  article 
and  the  several  elements  thereof,  are  stated  in  the  opinion. 

Mr.  Frederick  P.  Fiah^  with  whom  Mr.  J.  L.  SUuihpdIs 
was  on  the  brief ^  for  petitioners. 

Mr.  H.  A.  Toubmn  for  respondent. 

Mb.  JusnoB  Hughes  delivered  the  opinion  of  the  court. 

The  petitioners  are  the  owners  of  the  Grant  patent 
(No.  554,675)  issued  February  18,  1896,  for  an  improve- 
ment in  rubber-tired  wheels.  In  a  suit  for  infringement 
brought  by  the  petitioners  against  the  Goodyear  Tire  ^d 
Rubber  Company  (the  respondent)  it  was  held  by  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  that  the 
patent  was  void  for  want  of  novelty.  Ooodyear  Tire  & 
Rvbber  Co.  v.  Rubber  Tire  Wheel  Co.,  116  Fed.  Rep.  363. 
Upon  the  basis  of  the  decree  entered  upon  that  decision, 
the  respondent  instituted  the  present  suit  in  the  Southern 
District  of  Ohio  to  restrain  the  petitioners  from  prosecut- 
ing suits  for  infringement  against  the  respondent's  cus- 
tomers. The  Circuit  Court  granted  a  preliminary  injimc- 
tion.  Upon  appeal,  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  sustained  the  injunction  so  far  as  it  applied 
to  the  prosecution  of  a  suit  which  the  petitioners  had 
brought  against  John  Doherty  in  the  Circuit  Court  for  the 
Southern  District  of  New  York.  183  Fed.  Rep.  978.  This 
writ  of  certiorari  was  then  granted. 
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The  Grant  tire  is  composed  of  three  elements,  (1)  a  chan- 
nel or  groove  with  tapered  or  inclmed  sides,  (2)  a  rubber 
tire  with  a  described  shape,  adapted  to  fit  into  the  chaimel, 
and  (3)  a  fastening  device  consisting  of  independent  re- 
taining wires,  which  flass  through  the  rubber  tire  and  are 
placed  in  a  particular  position.  It  was  held  in  the  Sixth 
Circuit  that  both  the  elements  and  the  results  were  old 
and  hence  patentability  was  denied.  Goodyear  Tire  & 
Rubber  Co.  v.  Rvbber  Tire  Wheel  Co.,  supra;  Rubber  Tire 
Wheel  Co.  v.  Victor  Rvbber  Tire  Co.,  123  Fed.  Rep.  85. 
In  the  Second  Circuit,  and  in  the  Circuit  Court  for  the 
Northern  District  of  Georgia,  the  patent  was  sustained. 
Rvbber  Tire  Wheel  Co.  v.  Columbia  Pneumatic  Wagon 
Whed  Co.,  91  Fed.  Rep.  978;  Consolidaied  Rubber  Tire  Co. 
V.  Finl^  Rubber  Tire  Co.,  116  Fed.  Rep.  629;  ConsolidaUd 
Rvbber  Tire  Co.  v.  Firestone  Tire  &  Rvbber  Co.,  147  Fed. 
Rep.  739;  151  Fed.  Rep.  237;  Consolidated  Rvbber  Tire  Co. 
V.  Diammd  Rvbber  Co.,  157  Fed.  Rep.  677;  162  Fed.  Rep. 
892.  The  controversy  came  to  this  court  upon  certiorari 
to  review  the  decision  of  the  Circuit  Coiu^t  of  Appeals  for 
the  Second  Circuit  in  the  case  last-mentioned  and  it 
was  finally  determined  that  the  patent  was  valid.  Dior 
mond  Rvbber  Co.  v.  Consolidated  Rvbber  Tire  Co.,  220  U.  S. 
428.  The  patented  structiu^  was  held  to  be  not  a  mere 
aggravation  of  elements  but  a  new  combination  of  parts 
co-acting  so  as  to  produce  a  new  and  useful  result.  It  was 
found  that  the  Grant  tire>  possessed  a  distinctive  charac- 
teristic, that  is,  a  'Hipping  and  reseating  power."  This, 
said  this  court,  ''is  the  result  of  something  more  than  each 
element  acting  sep&rately.  It  is  not  the  result  alone  of  the 
iron  channel,  with  diverging  sides,  nor  alone  of  the  re- 
taining bands  or  the  rubber.  They  each  have  uses  and 
perform  them  to  an  end  different  from  the  effect  of  either, 
and  they  must  have  been  designed  to  that  end,  contriving 
to  exactly  produce  it.  There  can  be  no  other  deduction 
from  their  careful  relation.   The  combination  of  the  rubber 
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and  the  flaring  channel,  the  shape  of  that  permitting  lat- 
eral movement  and  compression,  the  retaining  band,  hold- 
ing and  yielding,  placed  in  such  precise  adjustment  and 
correlation  with  other  parts,  producing  a  tire  that  'when 
compressed  and  bent  sidewise  shall  not  escape  from  the 
channel  and  shall  not  be  cut  on  the  flange  of  the  channel/ 
and  yet  shall '  be  mobile  in  the  channel/ ''  220  U.  8.  p.  443. 
There  was  thus  a  patentable  combination,  the  patentabil- 
ity of  which  did  not  depend  on  the  novelty  of  any  of  the 
elements  entering  into  it,  whether  rubber,  iron  or  wires. 

Doherty,  against  whom  suit  was  enjoined,  had  a  shop 
in  New  York  City  where  he  was  engaged  in  the  business 
of  appl3dng  rubber  tires  to  vehicle  wheels.  It  appeared 
that  having  piuHshased  the  rubber  from  the  respondent, 
and  the  wire  and  channel  from  other  parties,  he  combined 
these  elements  and  fitted  them  to  a  carriage  wheel,  thus 
constructing  a  complete  tire.  This  we  may  assume  to  be 
a  typical  case. 

It  is  at  once  apparent  that  the  decree  in  favor  of  the 
Goodyear  Company  in  the  former  suit,  does  not  work  an 
estoppel  in  favor  of  Doherty  so  as  to  afford  him  a  defense 
against  the  charge  of  infringement  in  making  the  patented 
structure.  He  was  not  a  party  to  the  suit  in  which  that 
decree  was  rendered;  nor,  at  least  with  respect  to- tires 
made  by  him,  can  he  be  regarded  as  a  privy  to  that  deqree. 
We  may  lay  on  one  side  the  question  as  to  the  rights  of 
one  piu-chasing  from  the  respondent  the  completed  article. 
Doherty  did  not  purchase  it;  he  made  it  himself,  assem- 
bling its  various  elements  for  that  purpose  and  effecting 
the  combination.  On  no  possible  theory  can  it  be  said 
that,  if  the  tire  thiis  constructed  was  covered  by  the 
patent,  Doherty  was  entitled  to  inmiunity  simply  because 
he  bought  one  element  of  the  tire  from  the  Goodyear 
Company. 

The  respondent,  however,  is  asserting  its  own  right  and 
not  that  of  Doherty.    It  insists  that,  by  virtue  of  the 
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decree  in  ite  favor  in  the  infringement  suit,  it  should  have 
the  injunction  in  order  to  protect  its  trade.  It  contends 
that  it  has  an  equitable  right  to  this  protection  by  restrain- 
ing suits  not  only  against  those  who  buy  from  it  the  struc- 
ture which  is  the  subject  of  the  patent  but  also  against 
those  who  buy  its  rubber  and  themselves  make  the  pat- 
ented tire.  In  lurging  this  contention  the  respondent  relies 
upon  the  doctrine  of  Kesaler  v.  Eldred,  206  U.  S.  285. 
lliere,  Kessler  and  Eldred  were  rival  manufacturers  of 
electric  cigar  lighters.  Eldred,  being  the  owner  of  the 
Chambers  patent,  sued  Kessler  in  the  Northern  District 
of  Indiana  for  infringement.  The  Circuit  Court,  finding 
non-infringement,  dismissed  the  bill;  and  this  decree  was 
aflSmied  by  the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit.  106  Fed.  Rep.  509.  Subsequently,  Eldred 
brought  suit  on  the  same  patent  in  the  Northern  District 
of  New  York  against  Kirkland,  who  was  selling  a  similar 
cigar  lighter,  but  not  of  Kessler's  make.  The  Circuit 
Court  of  Appeals  for  the  Second  Circuit  held  the  Kirkland 
lighter  to  be  an  infringement.  130  Fed.  Rep.  342.  Eldred 
then  began  a  suit  for  infringement  in  the  Western  District 
of  New  York  against  Breitwieser,  a  user  of  Kessler's 
lighters.  Thereupon  Kessler  filed  his  bill  in  the  Circuit 
Court  for  the  Northern  District  of  Illinois  to  enjoin  Eldred 
from  prosecuting  suit  against  anyone  for  alleged  infringe- 
ment of  the  Chambers  patent  by  purchase,  use  or  sale  of 
any  electric  cigar  lighter  manufactured  by  Kessler  and 
identical  with  the  lighter  before  the  court  in  the  suit  of 
Eldred  v.  Kessler.  Kessler,  being  defeated  in  the  Circuit 
Court,  appealed  to  the  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit.  Answering  questions  certified  by  that 
court,  this  court  held  that  the  decree  in  the  suit  of  Eldred 
V.  Kessler  had  the  effect  of  entitling  Kessler  to  continue 
the  business  of  manufacturing  and  selling  throughout  the 
United  States  the  same  lighter  he  had  theretofore  been 
manufacturing  and  selling,  without  molestation  by  Eldred 
vou  ccxxxii— 27 
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through  the  patent  which  he  held;  and  that  the  decree 
also  had  iSie  effect  of  making  a  suit  by  Eldred  against  any 
customer  of  Kessler  for  the  alleged  infringement  of  the 
patent  by  use  or  sale  of  Kessler's  lighters  a  wrongful  inter- 
ference with  Kessler's  business,  with  respect  to  which  he 
was  without  adequate  remedy  at  law.   206  U.  S.  287,  290. 

It  will  be  observed  that  the  equity  thus  sustained 
sprang  from  the  decree  in  the  former  suit  between  the 
parties  and  that  the  decision  went  no  further  than  to  hold 
it  to  be  a  wrongful  interference  with  Kessler's  business  to 
sue  his  customers  for  using  and  selling  the  lighter  which 
Kessler  had  made  and  sold  to  them,  and  which  was  the 
same  as  that  passed  upon  by  the  court  in  the  previous 
suit.  His  right  to  make  and  sell  the  particular  article,  the 
making  of  which  Eldred  had  xmsuccessfully  challenged  as 
an  infringement,  was  deemed  to  include  the  right  to  have 
others  secure  in  buying  that  article,  and  in  its  use  and 
resale.  But  the  present  question  was  in  no  way  involved. 
It  was  not  held  that  Kessler  would  have  been  entitled  to 
restrain  Eldred  from  suing  other  manufacturers  of  lighters 
who  might  buy  from  Kessler  some  of  the  materials  used 
in  such  manufacture. 

The  distinction  is  controlling.  Under  the  doctrine  of 
Kessler  v.  Eldred,  the  respondent — ^by  reason  of  the  final 
.  adjudication  in  its  favor — ^was  entitled  to  make  and  sell 
the  Grant  structure,  and  to  have  those  who  bought  that 
structure  from  it  unmolested  in  taking  title  and  in  enjoy- 
ing the  rights  of  ownership.  It  may  also  be  assumed  that 
the  respondent  had  the  right  to  make  and  sell  its  rubber 
without  hindrance  by  the  petitioners  claiming  under  the 
patent.  The  trade  right  of  the  respondent,  however, 
whether  with  respect  to  the  complete  structure  or  its 
separate  parts,  is  merely  the  right  to  have  that  which  it 
lawfully  produces  freely  bought  and  sold  without  restraint 
or  interference.  It  is  a  right  which  attaches  to  its  prod- 
uct— to  a  particular  thing — as  an  article  of  lawful  com* 
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merce,  and  it  continues  only  so  long  as  the  commodity 
to  which  the  right  applies  retains  its  separate  identity. 
If  that  commodity  is  combined  with  other  things  in  the 
process  of  the  manufacture  of  a  new  commodity,  the  trade 
right  in  the  original  part  as  an  articlt  of  commerce  is  nec- 
essarily gone.  So  that  when  other  persons  become  manu- 
facturers on  their  own  behalf,  assembling  the  varioiis  ele- 
ments and  uniting  them  so  as  to  produce  the  patented 
device — a  new  article — ^it  is  manifest  that  the  respondent 
cannot  insist  upon  their  being  protected  from  suit  for  in- 
fringement by  reason  merely  of  its  right  to  make  and  sell, 
and  the  fact  of  its  having  made  and  sold,  some  component 
part  of  that  article.  It  must  be  able  to  go  beyond  a  mere 
trade  right  in  that  element  and  to  show  itself  to  be  entitled 
to  have  its  customers  manufacture  the  patented  structure. 
Thus  the  fallacy  in  the  respondent's  contention  becomes 
apparent.  The  decree  gave  the  respondent  no  right  to 
have  others  make  Grant  tires.  It  could  make  and  sell 
them,  and  it  could  make  and  sell  rubber;  it  could  demand 
protection  for  its  trade  rights  in  the  commodities  it  pro- 
duced. But  it  had  no  transferable  immunity  in  manu- 
facture. The  decree  gave  it  no  privilege  to  demand  that 
others  should  be  allowed  to  make  and  sell  the  patented 
structure  in  order  that  it  might  have  a  market  for  its 
rubber. 

The  suit  against  Doherty  was  based  upon  his  conduct 
in  constructing  Grant  tires.  The  fact  that  the  respondent 
could  not  be  charged  with  liability  as  a  participant  in  the 
infringenient  thus  alleged  did  not  .excuse  him;  and  the 
petitioners  in  bringing  the  suit  did  not  violate  any  right  of 
the  respondent. 

It  is  not  necessary  to  consider  the  evidence  bearing  upon 
the  question  whetlier  Doherty  had  authority  from  the 
petitioners,  as  that  is  a  matter  between  him  and  them, 
and  if  the  facts  afford  him  a  defense  he  is  free  to  lu-ge  it. 

The  decree  of  the  Circuit  Court  of  Appeals,  in  so  far 
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as  it  affirmed  the  order  of  injunction  granted  by  the  Cir- 
cuit Court,  is  reversed  and  tJie  cause  is  renuuided  to  the 
District  Court  with  instructions  to  enter  an  order  denying 
the  application  for  injunction. 

It  is  80  ordered. 

Mb.  Justice  Day  states  that  in  his  view  the  suit  against 
Doherty  was  properly  enjoined  upon  the  principles  estab- 
lished in  this  court  in  Kessler  v.  Eldred,  206  U.  S.  285,  and, 
without  repeating,  agrees  with  the  reasoning  by  which 
that  conclusion  was  reached  in  the  opinion  of  Ju^ge  War- 
rington, speaking  for  the  Circuit  Court  of  Appeals  in  this 
case. 


SEIM  V.  HURD. 

CEBTIFICATE   FROM  THE   CIBCXJrT  COURT  OF  APPEALS  FOR 
THE   SECOND  CIRCUIT. 

No.  141.    Aigued  December  17,  1913.— Decided  February  24,  1914. 

Where  the  separate  elements  of  the  combination  are  all  old,  and  it  is 
'  only  the  article  resulting  from  the  combination  that  is  protected  by 
the  patent,  there  is  no  actual  infringement  by  one  purchasing  the 
different  elements  unless  and  until  the  article  itself  is  made;  but  if  such 
purchaser  does  make  that  article  with  the  separate  elements  he  cannot 
escape  liability  on  the  ground  that  he  purchased  such  elements  from 
others. 

Where  none  of  the  questions  certified  are  apposite  to  the  facts  stated 
in  the  certificate,  this  court  is  not  bound  to,  and  will  not,  answer 
them.    The  certificate  will  be  dismissed. 

The  certificate  in  this  case  is  as  follows: 

''There  arises  m  this  case  a  question  of  law  upon  which 
this  Court  desires  the  instruction  of  the  Supreme  Ck>urt 
for  its  proper  decision. 
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^'It  is  therefore  ordered  that  the  statement  and  ques- 
tions here  following  be  certified  to  the  Supreme  Court 
as  provided  by  the  Sixth  Section  of  the  Act  of  March  3rd» 
1891, 

"United  States  Patent  No.  564,675,  was  issued  Febru- 
ary  18, 1896,  to  Arthur  W.  Grant  for  Rubber  Tired  Wheel. 
The  patentee  immediately  assigned  the  entire  interest 
in  said  patent  to  the  Rubber  Tire  Wheel  Company.  Octo- 
ber 11,  1897,  The  Rubber  Tire  Wheel  Company  being 
the  sole  owner,  sold  and  assigned  to  the  complainant 
James  D.  Hurd  an  exclusive  license  and  shop-right  to 
put  on  rubber  tires  according  to  said  patent  in  Berkshire 
County,  Massachusetts;  in  the  western  part  of  Vermont 
and  in  seventeen  counties  in  New  York  State,  'with  the 
exclusive  right  to  ship  and  sell  the  same  throughout  said 
territory  and  not  elsewhere,'  subject,  however,  to  the 
rights  of  the  Hartford  Rubber  Works  Company,  under  a 
certain  contract.  Mr.  Hurd  immediately  commenced  and 
has  ever  since  continued  to  operate  under  said  patent  in 
said  territory. 

*'July  18,  1899,  the  owner  of  said  patent  conveyed  the 
exclusive  license  to  make  and  vend  such  tires  throughout 
the  United  States  to  the  Consolidated  Rubber  Tire  Com- 
pany, subject  however  to  Hurd's  rights  and  the  Hartford 
Rubber  Works  Company  contract. 

''Much  litigation  has  been  had  in  reference  to  said 
patent.  The  following  are  the  only  cases  important  here, 
all  of  which  were  commenced  after  the  exclusive  license 
was  granted  to  the  complainant  Hurd  and  in  none  of 
which  was  he  a  party  to  the  action  or  in  control  of  the 
action. 

"The  Circuit  Court  of  Appeals  in  the  Sbcth  Circuit, 
in  the  case  of  Goodyear  Tire  &  Rvbber  Co.  v.  The  Rubber 
Tire  Wheel  Company,  116  Fed.  Rep.  363,  held  that  the 
patent  was  invalid. 

"The  Court  in  the  Second  Circuit  in  the  case  of  the 
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Consolidated  Rvhher  Tire  Co.  v.  Finley  Rubber  Tire  Co., 
1 16  Fed.  Rep.  629;  held  that  the  patent  was  valid. 

''The  Court  in  the  Sixth  Circuit  m  the  caae  of  The  Bvb- 
her  Tire  Wheel  Co.  v.  The  Victor  Rvhher  Co.,  123  Fed.  Rep. 
895,  held  that  the  patent  was  void. 

''The  Court  in  the  Second  Circuit,  in  the  case  of  the 
Consolidated  Rubber  Tire  Co.  v.  Firestone  Tire  &  Rubber 
Co.,  147  Fed.  Rep.  739,  affirmed  on  appeal  in  151  Fed. 
Rep.  237,  held  that  the  patent  was  valid  and  infringed. 

"The  Circuit  Court  of  the  District  of  Indiana  in  the 
case  of  the  Consolidated  Rubber  Tire  Company  and  The 
Rubber  Tire  Wheel  Co.,  D.  B.  SuUivan  and  Kenny  & 
Sidlivan  v.  Kokomo  Co.,  D.  C.  Sparker,  A.  Lehman  and 
G.  W.  Landan,  not  reported,  dismissed  the  complaint 
upon  the  pleadings,  testimony  and  exhibits  for  want  of 
equity,  no  opinion  being  written  and  the  groimd  for  the 
decision  not  being  set  forth  in  the  order  except  that  the 
complaint  was  dismissed  'for  want  of  equity,'  the  case 
then  being  appealed  by  the  complainants  to  the  U.  S. 
Circuit  Court  of  Appeals  of  the  Seventh  Circuit,  and  there- 
upon dismissed  thereafter. 

"The  Circuit  Court  of  Appeals  in  the  Second  Circuit 
in  the  case  of  the  Consolidated  Rubber  Tire  Co.  v.  Diamond 
Rubber  Co.  of  New  York,  157  Fed.  Rep.  678,  and  on  re- 
hearing 162  Fed.  Rep.  892,  held  that  the  patent  was  valid 
and  infringed  by  the  defendant. 

"The  Supreme  Court  of  the  United  States  affirmed 
this  decision  in  220  U.  S.  428,  and  held  that  the  patent 
was  valid  and  infringed  by  the  defendant. 

"None  of  these  cases  were  for  infringement  in  Hurd's 
exclusive  territory. 

"In  view  of  the  ruling  of  the  Supreme  Court  in  Kessler  v. 
Eldred,  206  U.  S.  285,  the  Court  of  Appeals  in  the  Second 
Circuit  inserted  the  following  clause  in  the  final  decree 
in  the  case  of  the  Consolidated  Rubber  Tire  Co.  v.  Diamond 
Rubber  Co.  of  New  York  (162  Fed.  Rep.  896): 
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' ' '  Nothing  in  this  injunction  shall  prevent  or  is  intended 
to  prevent^  or  enjoin  this  defendant  from  handling,  using 
and  selling  rubber  tires  and  rims  covered  by  the  Grant 
patent,  manufactured  by  the  Goodyear  Tire  &  Rubber 
Company,  having  a  right  to  manufacture,  use,  and  sell 
such  tires  under  a  judicial  decrees  in  the  Federal  courts 
of  the  Sixth  Circuit;  or  manufactured  by  the  Kokomo 
Rubber  Company,  having  a  right  to  manufacture,  use 
and  sell  such  tires  imder  a  judicial  decree  in  the  district 
of  Indiana,  Seventh  Circuit;  or  manufactured  by  the 
Victor  Rubber  Tire  Company,  under  a  judicial  decree 
in  a  litigation  in  the  Federal  courts  in  the  Sixth  Circuit, 
wherein  in  such  litigations  it  has  been  judicially  deter- 
mined that  the  said  Grant  patent  is  invalid  and  void.' 

"After  the  decision  of  the  Supreme  Court  sustaining 
the  Grant  patent  Hurd  commenced  this  suit,  joining 
with  him  the  legal  owner  and  licensee  of  the  patent,  against 
defendants  residing  and  doing  business  within  Hurd's 
exclusive  territory.  Defendants  purchased  the  infringing 
tires  from  the  Diamond  Rubber  Company  of  New  York, 
which  was  the  defendant  in  the  former  litigation,  and  at 
the  City  of  New  York,  and  such  tires  were  delivered  to 
defendfmts  at  the  City  of  New  York,  and  then  taken  to 
Albany,  complainant  Hurd's  territory,  and  the  rubber, 
metal  channel  and  retaining  wires  were  there  assembled 
and  attached  to  the  wheel  rim  by  defendants,  and  not 
by  the  Kokomo  Company  or  the  Diamond  Rubber  Com- 
pany of  New  York. 

'' Defendants  now  claim  that  the  infringing  tires  used 
by  them  in  their  business'  were  made  by  the  Kokomo 
Rubber  Company  and  sold  to  them  by  the  Diamond 
Rubber  Company  of  and  at  New  York  City,  said  Kokomo 
Company  being  the  defendant  in  the  action  in  the  District 
of  Indiana  where  the  complaint  was  dismissed  for  want 
of  equity. 

"Defendants  claim  that  under  the  ruling  of  the  Supreme 
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Court  in  the  case  of  Kessler  v.  Eldred,  206  U.  8.  285,  the 
Kokomo  Company  have  the  right  to  manufacture  the 
infringing  tires,  and  that  the  tires  so  made  are  free  from 
the  monopoly  of  the  patent  and  the  users  of  the  tires  made 
by  the  Kokomo  Company  are  immime  from  prosecution 
and  such  tires  may  be  used  and  sold  by  any  one. 

''On  the  other  hand  it  is  claimed  by  complainants  that 
the  doctrine  of  the  case  of  Kessler  v.  EJdred  does  not  apply 
here  for  the  reason  that  the  patent  has  since  been  held 
valid  by  the  Supreme  Court  and  that  the  complainant 
Hurd  had  possession  of  his  limited  territory  under  his 
exclusive  license  before  any  of  the  suits  in  question  were 
conunenced,  and  was  not  a  party  to  those  actions  and  had 
no  control  over  any  of  those  actions  and  is  not  privy  to 
the  parties  in  those  actions  and  is  therefore  not  bound 
by  tiie  decisions  in  those  actions,  also  that  the  decision 
in  Kessler  v.  Eldred  was  upon  the  ground  that  a  decree 
that  an  article  in  question  is,  or  is  not,  an  infringement 
of  the  patent  is  res  adjtidioata  as  to  similar  articles  only 
and  does  not  apply  to  a  case  where  the  patent  was  held 
void  by  the  lower  court  and  afterward  held  valid  by  the 
Supreme  Court,  and  also  that  no  specific  ground  for  the 
decision  in  the  case  against  the  Kokomo  Company  having 
been  stated  by  the  court,  the  reasons  for  that  decision 
cannot  now  be  inferred  and  such  decision  cannot  be  bind- 
ing upon  any  person  not  a  party  to  that  action. 

Questions  Certified. 

''The  Court  entertaining  a  doubt  as  to  which  is  the 
correct  interpretation  to  be  put  upon  the  opinion  in 
Kessler  v.  Eldred,  upon  the  facts  set  forth  above,  desires 
the  instruction  of  the  Supreme  Court  for  the  proper  de- 
cision of  this  appeal  and  to  that  end  it  certifies  to  the 
Supreme  Court  under  Section  6  of  the  Court  of  Appeals 
Act,  for  its  instruction  the  following  questions: 

"1st.  Has  the  Kokomo  Company  the  right  to  manu- 
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facture  the  infringiiig  tiras  free  from  the  monopoly  of 
the  patent? 

''2n(L  Are  purchasers  and  users  of  infringing  tires 
made  by  the  Eokomo  Company  inunune  from  prosecu- 
tion by  the  owners  of  the  patent? 

''3rd.  Are  the  d^endants  immune  from  prosecution 
by  the  complainant  Hurd  for  using  and  selling  the  in- 
fringmg  Ures  made  by  the  Eokomo  Company,  and  sold 
and  delivered  to  them  by  the  Diamond  Rubber  Com- 
pany of  New  York  at  the  City  of  New  York,  in  the  ex- 
clusive territory  conveyed  to  Hurd  prior  to  the  commence- 
ment of  the  action  against  the  Eokomo  Company? 

''4th.  If  the  Eokomo  Company  is  immune  in  making 
the  infringing  rubber  which  is  only  one  element  of  the 
combination  of  the  patent  are  its  customers  who  purchase 
the  rubber  of  the  Eokomo  Company  and  the  metal  rims 
and  retaining  wires  of  other  parties  and  sell  them  to  be 
assembled  upon  wheel  rims  making  the  completed  struc- 
ture of  the  patent  also  immune  from  prosecution? '' 

Mr.  G.  K.  OffieldforSmn. 

Mr.  Walter  E.  If  ord  for  Hurd. 

Mb.  Justice  Hnomos,  after  making  the  above  state- 
ment, delivered  the  opinion  of  the  court. 

Hurd,  a  licensee  for  a  limited  territory  under  the  Grant 
patent  for  rubber  tires,  joining  with  him  the  legal  owner 
of  the  patent  and  the  holder  of  an  exclusive  license  subject 
to  the  rights  of  Hurd  and  another,  brought  suit  against 
Seun  and  Reissig,  for  infringement.  It  is  stated  that 
the  defendants  purchased  the  infringing  tires  from  the 
Diamond  Rubber  Company  of  New  York  and,  also,  that 
it  is  the  contention  of  the  defendants  that  these  tires  were 
bought  by  the  Diamond  Rubber  Company  from  the 
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Kokomo  Company.  The  patent  had  been  sustained  in  a 
suit  against  the  Diamond  Rubber  Company  (162  Fed.  Rep. 
895;  220  U.  S.  428)  but  by  a  provision  m  the  final  decree 
there  was  excepted  from  the  operation  of  the  injunction, 
tires  manufactured  by  parties  to  other  suits  in  which  the 
patent  had  been  declared  invalid,  naming  among  others 
the  Kokomo  Company. 

The  further  statement  of  the  certificate,  however,  makes 
it  plain  that  the  defendants  did  not  piu-chase  the  patented 
structure  but  made  it  themselves.  The  statement  is  that 
"such  tires"  (referring  to  those  pin-chased  by  the  defend- 
ants) "were  delivered  to  defendants  at  the  City  of  New 
York,  and  then  taken  to  Albany,  complainant  Hiuxl's 
territory,  and  the  rubber,  metal  channel  and  retaining 
wires  were  there  assembled  and  attached  to  the  wheel  rim 
by  defendants,  and  not  by  the  Kokomo  Company  or  th^ 
Diamond  Rubber  Company  of  New  York." 

The  elements  in  the  Grant  structure  were  old.  There 
had  been  previous  combinations  of  rubber,  metal  channels 
and  retaining  wires  in  the  eflfort  to  produce  a  successful 
rubber  tire  (220  U.  S.  pp.  438,  439).  The  clauus  of  the 
Grant  patent  were  narrow  and  were  limited  closely  to  a 
specified  combination  which,  through  the  cooperation  of 
the  various  parts,  when  these  were  correlated  in  the  pre- 
cise adjustment  described^  produced  a  new  and  useful 
residt. 

It  is  thus  apparent  that  the  defendants  themselves 
constructed  thetlevice,  eflfecting  that  imion  of  the  separate 
elements  which  alone  coidd  bring  the  structure  within 
the  patent  claims.  In  this  ajspect,  it  is  inmiaterial  from 
whom  they  bought  the  rubber  or  the  wires  or  the  channeL 
It  is  not  the  case  of  the  purchase  of  the  article  in  question 
from  one  who  had  a  right  to  sell.  There  was  no  actual 
infringement  until  they  made  the  tire  and  for  their  act 
in  making  it  they  could  not  escape  liability  by  the  pur- 
chase of  parts  from  others.    See  Rvjbb^  Tire  Wheel  Co.  el 
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oZ.  V.  Ooodyear  Tire  A  Bvbber  Co.,  decided  this  day,  ante, 
p.  413, 

None  of  the  questions  certified  is  apposite  to  the  facts 
as  we  understand  the  certificate  to  state  them.  It  may 
have  been  the  intention  by  the  use  of  the  words  ^'infring- 
ing tires"  in  the  first,  second  and  third  questions  to  refer 
to  the  rubber  stock  only.  It  seems  to  be  conceded  in  the 
arguments  of  both  parties  that  the  rubber  alone  is  made 
by  the  Kokomo  Company.  But  the  questions,  as  put, 
are  not  raised  by  the  case  made  and  for  that  reason  they 
must  go  unanswered.  Neither  the  right  of  the  Kokomo 
Company  to  make  the  Grant  structure,  nor  the  right  of  a 
purchaser  or  user  of  that  structure  if  made  and  sold  by 
the  Kokomo  Company,  is  involved. 

The  fourth  question  is  as  follows : 

''If  the  Kokomo  Company  is  inmume  in  making  the 
infringing  rubber  which  is  only  one  element  of  the  com* 
bination  of  the  patent  are  its  customers  who  purchase 
the  rubber  of  the  Kokomo  Coihpany  and  the  metal  rims 
and  retaining  wires  of  other  parties  and  sell  them  to  be 
assembled  upon  wheel  rims  making  the  completed  struc- 
ture of  the  patent  also  immune  from  prosecution?" 

A  similar  question  is  answered  in  the  case  of  Woodward 
Company  v.  Hvrd,  decided  this  day,  post,  p.  428,  but  it  is 
not  presented  by  the  facts  of  the  present  case.  There  is 
;no  suggestion  that  the  defendants  here  purchased  the 
various  parts  and  sold  them  to  be  assembled  by  their  cus- 
tomers, but  on  the  contrary,  as  we  have  said,  the  defend- 
ants made  the  structure  themselves. 

In  view  of  the  form  of  the  questions,  the  certificate 
must  be  dismissed, 

Ditndssed. 
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WOODWARD  COMPANY  i^.  HURD. 

CBRTIFICATB  FBOM  THB  CIKCUIT  00T7BT  OF  APFBALB  FOR  THS 
8X00ND  CiUCUlT. 

No.  1^.    Argued  Deoember  17,  1913.— Decided  Febniaxy  24,  1914. 

Whare  the  manufacturer  of  one  element  of  a  combinatioii  is  immime 
under  a  decree  of  the  Federal  court,  his  customere  of  that  element 
who  use  it  in  connection  with  the  other  elements  to  make  the  com- 
pleted article  covered  by  the  patent,  are  not  also  immune  from  suit. 

The  facts,  which  involve  the  construction  of  a  provision 
of  immunity  in  the  decree  in  a  patent  case  and  the  rights 
of  parties  thereunder,  are  stated  in  the  opinion. 

Mr.  C.  K.  Qffield  for  the  Woodward  Company. 

Mr.  Waiter  E.  Ward  for  Hurd. 

Mr.  Justice  Huohss  delivered  the  opinion  of  the  court. 

The  recitals  of  the  certificate  with  respect  to  the  Grant 
patent;  and  the  decrees  which  have  been  rendered  in  suits 
brought  for  its  infringement,  are  identical  with  those 
contained  in  the  certificate  in  8eim  v.  Hurd,  decided  this 
day,  ante,  p.  420.  The  questions  certified  are,  in  substance, 
the  same.  The  facts  of  the  present  case  are  thus  stated 
in  the  certificate: 

''After  the  decision  of  the  Supreme, Court  sustaining 
the  Grant  patent  Hurd  commenced  this  suit,  joining  with 
him  the  legal  owner  and  licensee  of  the  patent,  against 
defendants  residing  and  doing  business  within  Hurd's 
exclusive  territory.  Defendant  piUHshased  the  infringing 
tires — ^the  rubber  portion  only — ^not  the  metal  channel  or 
retaining  wires — from  the  D^pmond  Rubber  C!ompany  of 
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New  York,  which  was  the  defendant  in  the  fonner  litiga- 
tion and  the  rubber,  metal  channels  and  retainmg  wires 
were  sold  by  the  defendant  The  Woodward  Company  to 
be  assembled  and  attached  to  the  wheel  rim  of  its  pur- 
chasers and  not  by  the  Eokomo  Company. 

''Defendants  now  claim  that  the  infringing  tires — the 
rubber  stock  only — ^used  by  them  in  their  business  was 
made  by  the  Kokomo  Rubber  Company  which  was  the 
defendant  in  the  action  in  the  District  of  Indiana  where 
the  complaint  was  dismissed  for  want  of  equity,  and  sold 
to  them  by  the  Diamond  Rubber  Company  of  New  York 
at  the  City  of  New  York  and  there  delivered.*' 

It  thus  appears  that  the  Kokomo  Company  did  not 
make  the  patented  device  but  only  one  of  its  elements — 
the  rubber  stock.  Nor  did  the  defendant  itself  make  the 
patented  article.  The  defendant,  buying  from  the  Dia- 
mond Company  the  rubber  that  had  been  made  by  the 
Eokomo  Company  and  otherwise  obtaining  the  necessary 
channel  of  metal  and  the  retaining  wires,  sold  all  the  parts 
to  be  united  into  the  patented  structure  by  its  customers. 
Neither  the  right  of  the  Kokomo  Company,  by  virtue  of 
the  decree  in  its  favor,  to  make  and  sell  the  patented 
thing,  or  to  make  and  sell  its  rubber,  nor  its  right  to  have 
the  commodity  which  it  lawfully  produces  freely  move  as 
an  article  of  commerce  through  the  channels  of  trade  with- 
out hindrance  by  the  owners  of  the  patent,  is  here  involved. 
See  Rvbber  Tire  Wheel  Co.  y.  Goodyear  Tire  &  Rubber  Co., 
decided  this  day,  ante,  p.  413.  The  case  as  stated  concerns 
the  liability  of  the  defendant  as  a  contributory  infringer 
upon  the  assumption  that  in  the  manner  described  it 
assembles  the  various  elements  essential  to  the  making  of 
the  Grant  tire  and  sells  them  with  the  intent  and  purpose 
that  they  shall  be  so  combined. 

Can  the  defendant  demand  immunity  upon  the  ground 
that  one  of  the  elements  in  which  it  dealt  was  made  and 
sold  by  the  Kokomo  Company?   We  think  not.    It  is  not 
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simply  a  purchaser  of,  or  dealer  in,  that  which  the  Kokomo 
Company  produces.  The  defendant  goes  beyond  that; 
it  buys  from  others  the  parts  that  are  as  much  needed  in 
effecting  the  patent^  combination  as  the  rubber  itself 
and  sells  them  in  order  that  the  infringing  device  may  be 
constructed  by  its  ciistomers. 

The  foiu*th  question  which  is  certified  by  the  court  be- 
low is: 

''If  the  Kokomo  Company  is  immime  in  making  the 
infringing  rubber  which  is  only  one  element  of  the  com- 
bination of  the  patent  are  its  customers  who  purchase 
the  rubber  of  the  Kokomo  Company  and  the  metal  rims 
and  retaining  wires  of  other  parties  and  sell  them  to  be 
assembled  upon  wheel  rims  making  the  completed  struc- 
ture of  the  patent  also  immune  from  prosecution?" 

We  answer  this  question  in  the  negative.  The  other 
questions  are  not  raised  by  the  case  made  and  hence  are 
left  unanswered. 

It  is  90  ordered. 


CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 
COMPANY  V.  CITY  OF  MINNEAPOLIS. 

EBBOB  TO  THE  SUPBEME  GOUBT  OF  THE  STATE  OF 
MINNESOTA. 

No.  150.    Argued  December  19,  1913.~Decided  February  24,  1914. 

Raiboad  corporations  may  be  required,  at  their  own  expense,  not  only 
to  abolish  grade  crossingis,  but  also  to  buUd  and  maintain  suitable 
bridges  or  viaducts  to  carry  highways,  newly  laid  out,  over  their 
tracks  or  to  cany  their  tracks  over  such  highways. 

This  rule  has  been  declared  as  the  established  law  of  the  State  of 
Minnesota  by  its  highest  courts. 

The  same  rule  applies  to  a  highway  laid  out  to  increase  the  advantages 
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of  a  public  park.  Such  a  highway  is  a  croesing  devoted  to  the  public 
use.   Shoemaker  v.  United  States,  147  U.  S.  282. 

The  same  rule  also  applies  where  the  crossing  is  a  canal  or  water-way 
connecting  other  waters  and  although  within  a  public  park;  the  fact, 
and  not  the  mode,  of  public  passage,  controls. 

The  condemning  of  a  strip  of  the  right-K)f-way  of  a  railroad  company 
and  compelling  that  company  to  build  at  its  own  expense  a  bridge 
over  the  part  so  taken  so  as  to  permit  a  municipality  in  Minnesota 
to  construct  a  canal  connecting  two  lakes  all  within  the  limits  of  a 
park  devoted  to  public  recreation  is  not  an  unconstitutional  taking 
of  private  property  without  due  process  of  law  within  the  meaning 
of  the  Fourteenth  Amendment. 

115  Minnesota,  460,  affirmed. 

Thb  facts^  which  mvolve  the  determmation  of  whether 
the  condemnation  of  a  part  of  the  right-of-way  of  a  rail- 
road company,  and  compelling  it,  at  its  own  expense,  to 
construct  a  bridge  over  a  waterway  connecting  two  lakes 
within  a  park,  amounts  to  a  taking  of  property  without 
compensation  within  the  meaning  of  the  due  process  clause 
of  the  Fourteenth  Amendment,  are  stated  in  the  opinion. 

Mr.  F.  W.  Root,  with  whom  Mr.  Burton  Hanson  was 
on  the  brief,  for  plaintiff  in  error: 

The  state  Supreme  Court  erred: 
^    In  holding  that  the  cost  of  the  bridge  required  to  carry 
the  railway  tracks  over  the  canal,  need  not  be  included  in 
the  award  of  damages  to  the  plaintiff  in  error,  for  the 
taking  of  a  part  of  its  right-of-way  for  canal  purposes. 

In  holding,  in  violation  of  the  Fifth  Amendment,  that 
such  taking  of  property  without  making  full  compensation 
sufficient  to  include  not  only  the  value  of  the  land  taken, 
but  all  resulting  expense  of  the  construction  and  mainte* 
nance  of  the  bridge,  did  not  constitute  a  taking  of  private 
property,  for  public  use,  without  just  compensation. 

In  holding,  in  violation  of  §  1,  of  the  Fourteenth  Amend- 
ment that  the  taking  of  the  property  of  the  plaintiff  in 
error,  without  making  such  full  compensation,  did  not 
deprive  it  of  its  property  without  due  process  of  law,  and 
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did  not  deny  to  plaintiff  in  error  the  equal  protection  of 
the  laws. 

The  city  seeks  to  take  the  easement  across  said  right- 
of-way^  for  the  piupose  of  constructing  and  maintaining 
therein  a  canal  for  pleasure  boating,  connecting  Lake 
Calhoun  and  Lake  of  the  Isles,  the  level  of  whose  waters  is 
about  eighteen  feet  below  the  level  of  said  railway  tracks; 
andius  an  immediate  and  direct  result  of  such  taking  an 
expensive  bridge  is  required  to  carry  the  railway  tracks 
over  such  canal. 

The  cost  of  such  bridge,  if  forced  upon  the  Railway 
Company,  will  constitute  a  taking  of  its  property. 

There  is  not  any  special  statutory  provision  of  Min- 
nesota excepting  this  case  from  the  general. rule;  but  it  is 
claimed  that  the  taking  here  is  an  exercise  of  its  police 
power,  and  that  such  power  may  be  exercised  without 
compensation  for  property  taken  or  damaged. 

In  a  condemnation  proceeding  imder  the  right  of 
eminent  domain,  the  property  owner  is  entitled  to  full 
compensatory  damages,  which  includes,  not  only  the  value 
of  the  property  actually  taken,  but  also  all  consequential 
damage  to  the  remaining  property.  A  denial  of  damage 
for  the  cost  of  such  bridge  is  a  taking  of  the  property  of 
the  Railway  Company  for  public  use  without  just  compen- 
sation, in  violation  of  both  the  Federal  and  state  Con- 
stitutions. 

There  is  no  question  of  public  health  or  safety,  no  ques- 
tion of  danger  to  anyone.  The  strip  of  land  taken  from 
the  Railway  Company  is  to  be  used  for  a  canal, — a  water- 
way,— excluding  consideration  of  a  crossing  of  the  tracks 
at  grade.  So  no  element  of  danger  appeals  to  the  police 
power. 

A  bridge  is  required,  not  to  relieve  the  public  from 
dangers  incident  to  the  crossing  of  railway  tracks  at  grade, 
but  because  the  land  is  to  be  used  for  a  canal,  leaving  a 
gap  in  the  railroad. 
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There  is  nothing  to  show  that  the  connecting  of  these 
two  lakes  is  a  matter  of  such  importance  to  the  general 
public,  a  matter  so  vitally  affecting  the  general  welfare 
of  the  conmiunity,  as  to  bring  the  enterprise  within  the 
principle  of  police  power. 

Each  of  these  lakes  was  navigable  for  pleasure  boats 
without  a  canal. 

The  favored  few,  who  may  be  financially  able  to  provide 
themselves  with  pleasure  boats  upon  either  lake,  and  who 
may  have  the  time  and  desire  to  occasionally  use  this 
canal,  do  not  constitute  the  general  public. 

The  proposed  canal  is  not  in  any  way  designed  to  secure 
the  public  safety,  health  or  welfare,  nor  will  the  opening  of 
such  canal  operate  upon  any  existing  evil  that  injuriously 
affects  the  safety,  health,  morals  or  general  welfare  of  the 
conmnmity. 

The  canal  is  purely  artificial  and  its  sole  purpose,  as 
found  by  the  state  Supreme  Court,  is  to  enhance  the 
usefulness  of  the  lakes  (connected  thereby),  in  affording 
opportunity  to  the  public  for  recreation  and  pleasure. 

The  Railway  Company  has  thus  far  been  required  to 
expend  nearly  sixteen  thousand  dollars  in  original  con- 
struction, and  an  unknown  amoimt  must  also  be  expended 
in  f utiu^  maintenance,  merely  to  provide  an  occasional 
amorous  couple  with  temptation  to  prolong  their  fond- 
lings, perhaps  their  courtship,  by  passing  from  the  weari- 
someness  of  one  lake  into  the  scenery  of  another. 

The  cases  cited  by  defendant  in  error  are  not  apposite. 
They  involve  public  safety,  but  in  this  case  there  is  no 
question  of  public  safety,  nor 'is  there  any  state  law  affect- 
ing this  question. 

Mr.  C.  /.  Rockwood  for  defendant  in  error: 
Railway  companies  must  adapt  their  tracks  to  the 
public  convenience.   When  changes  in  the  construction  or 
in  method  of  operation  become  necessary  to  the  com- 
voL.  ccxxxii — ^28 
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munity  welfare  and  oonvenienoe^  the  compaiaeB  must 
make  them  at  their  own  cost. 

Compensation  to  a  railway  company  in  eminent  domain 
proceedings  need  not  include  the  resultant  expense  of 
adapting  the  company's  tracks  to  the  changed  conditions. 

These  doctrines  are  merely  expressions  of  the  police 
power,  which  is  the  power  to  subordinate  the  individual 
interest  to  the  community  interest  in  matters  of  high 
importance. 

For  cases  imposing  on  railways  the  duty  of  separat- 
ing grades,  or  adopting  other  safety  devices,  at  their 
own  expense,  see  Minneapolis  v.  St.  Pavl,  Minn.  &  Mani. 
Ry.  Co.,  35  Minnesota,  131;  Minneapolis  v.  Minn.  & 
St.  L.  Ry.  Co.,  39  Minnesota,  219;  St.  P.,  M.  &  M.  Ry.  Co. 
v.  District  Court,  42  Minnesota,  247;  Minneapolis  v.  St. 
P.,  M.  it  M.  Ry.  Co.,  98  Minnesota,  380,  aff'd,  214 
U.  S.  498;  Duluth  v.  Nor.  Pac.  Ry.  Co.,  98  Minnesota, 
429,  aff'd,  208  U.  S.  683;  FaribauU  v.  W.,  M..  &  P.  Ry. 
Co.,  98  Minnesota,  536;  Minneapolis  v.  Minneapolis  St. 
Ry.  Co.,  115  Minnesota,  514;  Twin  City  Separator  Co.  v. 
C,  M.  &  St.  P.  R.  Co.,  118  Minnesota,  491;  N.  Y.  & 
N.  E.  R.  Co.  V.  Bristol,  151 U.  S.  566;  C,  B.  &  Q.  Ry.  Co.  v. 
ChicaQO,  166  U.  S.  226;  Betroii  F.  W.  &  B.  I.  R.  Co.  v. 
Osbam,  189  U.  S.  383;  St.  L.  &  S.  F.  R.  Co.  v.  FayetteiriUe, 
75  Arkansas,  534;  Woodruff  v.  CaUin,  54  Connecticut,  277; 
Cleveland  v.  City  Council,  102  Georgia,  233;  C.  &  Ni  W.  R. 
Co.  v.  Chicago,  140  Illinois,  309;  C,  B.  &  Q.  R.  Co.  v. 
CUoaqo,  149  Illinois,  457,  aff'd,  166  U.  S.  226;  Lake 
Erie  &  W.  R.  Co.  v.  Shelly,  163  Indiana,  36;  N.  Y.  C.  & 
St.  L.  R.  Co.  V.  Rhodes,  171  Indiana,  521;  Boston  v.  County 
Comers,  79  Maine,  386;  C,  B.  &  Q.  R.  Co.  v.  State,  47 
Nebraska,  549;  Ry.  Co.  v.  Shxrpe,  38  Oh.  St.  160;  Thnpe  v. 
RuMnd  &c.  ft.  Co.,  27  Vermont,  140;  C,  M.  &  St.  P.  ft. 
Co.  V.  MUwavkee,  97  Wisconsin,  418. 

The  measure  of  damages,  in  the  absence  of  a  statute  on 
the  subject,  in  taking  an  easement  for  the  crossing  of  a 
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railway  for  highway  purposes^  does  not  include  the  cost  of 
bridges  and  other  safety  devices.  Cases  supra  and  State  v. 
Diairid  Court,  42  Minnesota,  247;  C,  /.  <fe  W.  Ry.  Co. 
V.  Connermlle,  170  Indiana,  316,  aflf'd,  218  U.  S.  336; 
Li  &  N.  R.  Co.  V.  LcmimlU  (Ky.),  114  S.  W.  Rep.  743; 
Albany  N.  R.  Co.  v.  BroumeU,  24  N.  Y.  345;  People  v. 
N.  Y.  C.  (fe  H.  R.  R.  Co.,  156  N.  Y.  570;  Lehigh  V.  R. 
Co.  V.  Canal  Board,  204  N.  Y,  476;  So.  K.  R.  Co.  v.  Okla- 
homa,  12  Oklahoma,  82. 

As  to  the  right  of  the  pubUc  to  convenient  crossings  and 
the  duty  of  protection  to  the  public  existing  at  common 
law,  see  City  v.  St.  P.,  M.  &  M.  R.  Co.,  98  Minnesota,  380, 
402;  Chicago  &  E.  R.  Co.  v.  LuddingUm,  175  Indiana,  35; 
Pittsburgh,  C,  C.  &  St.  L.  Co.  v.  Gregg,  102  N.  E.  Rep.  691. 

The  saifie  rule  applies  to  waterways  natural  and  arti- 
ficial. C,  J^.  &  Q.  R.  Co.  V.  niinois,  200  U.  S.  561;  West 
Chicago  St.  Ry.  Co.  v.  People,  201  U.  S.  506,  affi'g  214 
Illmois,  9;  Union  Bridge  Co.  v.  United  Stales,  204  U.  S. 
364;  C,  B.  &  Q.  R.  Co.  v.  Supervisors,  182  Fed*  Rep.  291; 
C.  &  E.  R.  Co.  V.  LuddingUm,  175  Indiana,  35;  Mason  City 
&c.  R.  R.  Co.  V.  Supervisors,  144  Iowa,  10;  Lehigh  V.  R. 
Co.  y.  Canal  Board,  204  N.  Y.  476. 

Lands  and  waters  reserved  for  the  recreation  of  the 
people  are  devoted  to  a  public  use;  a  use  as  fully  entitled 
as  any  other  to  the  protection  of  the  law.  Lamprey  v. 
State,  52  Minnesota,  181;  State  Park  Commissioners  v. 
Henry,  38  Minnesota,  266;  Shoemaker  v.  United  States, 
147  U.  S.  282;  SmaH  v.  Aroostook  L.  Co.,  103  Maine,  37; 
AUomey  General  v.  Woods,  108  Massachusetts,  436;  At- 
torney General  v.  Williams,  174  Massachusetts,  476;  Pitts- 
burgh  &c.  R.  R.  Co.  v.  Gregg,  102  N.  E.*  Rep.  961; 
Grand  Rapids  v.  Powers,  89  Michigan,  94;  People  v. 
Adirondack  R.  Co.,  160  N.  Y.  248,  afif^d  176  U.  S.  335; 
Re  CUy  of  New  York,  167  N.  Y.  624,  affi'g  57  App.  Div. 
166;  Lyon  v.  Columbia  W.  P.  Co.,  82  So.  Car.  181;  Madson 
V.  Spokane  &c.  Water  Co.,  40  Washington,  414. 
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Mr.  Jubtige  HucoaES  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  review  a  judgment  of  the 
Supreme  Court  of  the  State  of  Minnesota  which  aflSrmed  a 
judgment  entered  in  a  controversy  submitted  upon  an 
agreed  statement  of  facts.  The  statement,  in  substance, 
shows: 

Within  the  limits  of  the  City  of  Miimeapolis  are  Lake 
Calhoim,  Lake  of  the  Isles  and  Cedar  Lake,  lying  in  close 
proximity  to  each  other  and  used  by  the  public  for  pleas- 
ure boating  and  other  recreations.  The  City,  having 
acquired  for  park  and  parkway  purposes  the  shores  of 
Lake  Calhoun  and  Lake  of  the  Isles,  and  a  portion  of 
the  shores  of  Cedar  Lake,  together  with  large  tracts  of 
land  in  the  vicinity,  is  engaged  in  constructing  two  canals 
which  will  connect  the  lakes  and  will  greatly  enhance  their 
usefulness  to  the  public.  Between  Lake  Calhoun  aiid 
Lake  of  the  Isles  is  a  strip  of  land,  six  hundred  feet  wide 
in  its  narrowest  part,  through  which  one  of  these  canals 
is  to  be  opened.  Along  tliis  strip  and  near  its  center  lies 
the  right-of-way — one  hundred  feet  in  width — of  the  ap- 
pellant, the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  which  is  used  by  it  in  the  operation  of  its  road. 
The  City,  in  order  to  provide  for  the  canal  and  walks  on 
either  side,  seeks  to  condemn  an  easement  in  a  piece  of 
land  one  hundred  feet  wide  across  the  right-of-way.  The 
two  lakes  are  now  connected  by  a  small  water-course 
which  crosses  the  right-of-way  about  fifty-nine  feet  from 
the  center  of  the  proposed  canal  and  is  carried  imder  the 
railway  tracks  by  a  pipe  about  three  feet  in  diameter. 
The  construction  of  the  canal  will  render  the  water-course 
and  pipe  useless  and  permit  the  closing  of  this  channel. 
At  the  point  where  the  land  is  to  be  taken  by  the  City, 
the  railway  tracks  are  upon  an  artificial  embankment 
about  eighteen  feet  above  the  established  level  of  the 
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water  in  the  lakes.  The  City's  improvement  will  require 
the  oonstruction  of  a  bridge  to  carry  the  tracks  across  the 
canal  and  walks.  The  agreed  value  of  the  mere  land  pro- 
posed to  be  taken,  irrespective  of  the  cost  of  the  bridge,  is 
the  sum  of  ten  dollars;  and  the  estimated  cost  of  building 
a  bridge  in  accordance  with  plans  prepared  by  the  City 
and  accepted  by  the  Railway  Ccnnpany  is,  tiie  sum  of 
918,513.  It  is  agreed  that  an  adequate  bridge  for  railway 
purposes,  built  according  to  the  plans  usually  adopted  by 
the  Railway  Company,  would  cost  only  915,069.  The 
difference  in  cost,  or  92>544,  is  due  to  ornamental  features, 
and  this  amount  it  is  agreed  that,  in  any  event,  the  City 
shall  pay.  For  the  purposes  of  this  proceeding,  the  Rail- 
way Company  conceded  the  authority  of  the  City  to  take 
the  described  land  under  the  power  of  eminent  domain; 
and  it  was  agreed  accordingly  that  the  City  should  take 
the  land  and  construct  the  canal  and  walks,  and  that  the 
Railway  Company  should  build  the  bridge  after  the 
City's  plans;  but  no  claim. for  damages  or  compensation 
to  which  the  Railway  Company  was  entitled  under  the 
law  by  reason  of  the  taking  was  waived. 

The  controversy  submitted  was  as  to  the  amoimt  which 
the  Company  should  receive.  It  was  contended  by  the 
Company  that  it  should  be  paid  (1)  the  sum  of  ten  dollars 
as  the  agreed  value  of  the  land  taken,  (2)  the  entire  cost 
of  the  bridge,  and  (3)  such  further  sum  as  would  be  suffi- 
cient to  maintain  the  Ixidge.  It  was  also  insisted  that 
to  divest  it  of  its  property  without  such  payment  would 
be  a  violation  both  of  the  state  constitution  and  of  §  1 
of  the  Fourteenth  Amendment  to  the  Federal  Constitu- 
tion. In  the  court  of  first  instance  it  was  held  that  the 
Company  was  entitled  to  recover  only  the  sum  of  92,554, 
being  the  value  of  the  land  and  the  cost  of  the  ornamental 
features  of  the  bridge;  and  this  judgment  was  affirmed 
by  the  Supreme  Court  of  the  State.    1 15  Minnesota,  460. 

The  question  thus  presented  is  whethei:  the  refusal 
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to  allow  compensation  for  the  cost  of  oonstructing  and 
maintaining  the  necessary  raihoad  bridge  across  the  gap 
in  the  right-of-way,  made  by  the  building  H>f  the  canal, 
amoimts  to  a  deprivation  of  property  without  due  process 
of  law. 

It  is  well  settled  that  raihoad  corporations  niay  be  re- 
quired, at  their  own  expense,  not  only  to  abolish  existing 
grade  crossings  but  also  to  build  and  maintain  suitable 
bridges  or  viaducts  to  carry  highways,  newly  laid  out, 
over  their  tracks  or  to  carry  their  tracks  over  such  high- 
ways. N.  y.  (fe  N.  E.  R.  R.  Co.  V.  Bristol,  151  U.  S.  556, 
667;  C,  B.  &  Q.  R.  R.  Co.  v.  Chicago,  166  U.  S.  226,  252, 
255;  C,  B.  A  Q.  R.  R.  Co.  v.  Nebraska,  170  U.  S.  57; 
Northern  Pacific  Ry.  Co.  v.  Dvluth,  208  U.  S.  583,  597; 
St.  P.,  Minn.  &  Man.  Ry.  Co.  v.  Minnesota,  214  U.  S.  497; 
C,  I.  &  W.  Ry.  Co.  y.Conn&rsviUe,  218  U.  S.  336, 343, 344. 
See  also  Detroit  &c.  Railway  v.  Osbom,  189  U.  S.  383;  New 
Orleans  Gaslight  Co.  v.  Drainage  Com'n,  197  U.  S.  453, 462; 
C,  B.  &  Q.  Ry.  Co.  v.  Drainage  Com'rs,  200  U.  S.  561, 
592,  593;  Atlantic  Coast  Lirie  v.  Goldsboro,  decided  this 
day,  post,  p.  548.  The  rule,  as  established  in  the  State 
of  Minnesota,  was  thus  declared  in  the  case  of  Stale  ex  rel. 
Minneapolis  v.  St.  P.,  Minn.  A  Man.  Ry.  Co.,  98  Minnesota, 
380  (see  115  Minnesota,  p.  466) :  ''A  raihoad  company  re- 
ceives its  charter  and  franchise  subject  to  the  implied  right 
of  the  State  to  establish  and  open  such  streets  and  high- 
ways over  and  across  its  right  of  way  as  public  convenience 
and  necessity  may  from  time  to  time  require.  That  right 
on  the  part  of  the  State  attaches  by  implication  of  law  to 
tiie  franchise  of  the  raihoad  company,  and  imposes  upon  it 
an  obligation  to  construct  and  maintain  at  its  own  expense 
suitable  crossings  at  new  streets  and  highways  to  the  same 
extent  as  required  by  the  rules  of  the  common  law  at  streets 
and  highways  in  existence  when  the  railroad  was  con- 
structed." In  that  case,  it  appeared  that  long  after  the  con- 
struction of  the  railroad,  the  City  of  Minneapolis  had  laid 


Digitized  by 


Google 


CHI.,  MIL.  &  ST.  P.  RY.  v.  MINNEAPOLIS.     439 
232  U.  8.  Opinion  of  the  Court. 

out  a  street  aeroes  the  railroad  right-of-way,  building  at  its 
own  cost  a  bridge  over  the  railroad  tracks.  After  the 
bridge  had  been  maintained  for  several  years  by  the  City 
it  was  destroyed  by  firo,  and  the  City  then  demanded  that 
the  railroad  eotppany  should  build  a  new  one.  This  de- 
mand the  state  court  sustained;  and,  mandamus  having 
thereupon  been  awarded  (101  Minnesota,  545),  the  case 
was  brought  to  this  court,  one  of  the  grounds  being  that 
the  action  of  the  State  deprived  the  company  of  its  prop- 
erty without  due  process  of  law.  The  judgment  was  af- 
firmed {St.  P.,  Minn.  &  Man.  Ry.  Co.  v.  Minnesota,  214 
U.  S.  497),  this  conclusion  being  reached  upon  the  au- 
thority of  Northern  Pacific  Ry.  Co.  v.  DtdtUh,  208  U.  S. 
583.  Although  the  Dvluth  Case  was  earlier  in  this  court, 
the  decision  therein  by  the  Supreme  Court  of  the  State 
immediately  followed  that  of  the  same  court  in  the  Min- 
neapolis Case  and  applied  the  principle  which  had  been 
thero  announced.  State  ex  rd.  Duluth  v.  Northern  Pacific 
Ry.  Co.,  98  Minnesota,  429.  The  facts  wero  that  after 
the  railroad  had  been  built,  a  street  had  been  opened 
across  the  right-of-way  and  subsequently  a  viaduct  for 
the  crossing  had  been  constructed  at  the  joint  expense 
of  the  City  and  the  railroad  company,  the  former  agreeing 
to  maintain  it.  Later,  the  City,  repudiating  the  agree- 
ment, insisted  that  the  company  should  ropair  the  via- 
duct at  its  own  expense.  The  state  CQurt  entered  judg- 
ment for  the  City,  holding  that  the  obligation  to  construct 
and  maintain  the  viaduct  rested  upon  the  railroad  com- 
pany and  that  hence  the  contract  was  invalid.  This 
court  aflEirmed  the  judgment  saying:  ''As  the  Supreme 
Court  of  Minnesota  points  out  in  the  opinion  in  98  Min- 
nesota, 380,  ...  the  state  courts  aro  not  altpgether 
agreed  as  to  the  right  to  compel  railroads,  without  com- 
pensation, to  construct  and  maintain  suitable  crossings 
at  streets  extended  over  its  right  of  way,  after  the  con- 
struction of  th^  raihroad.    The  ^reat  weight  of  3tate  au- 
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thority  is  in  favor  of  such  right.  (See  cases  cited  in  08 
Minnesota,  380.)  There  can  be  no  question  as  to  the 
attitude  of  this  court  upon  this  question,  as  it  has  been 
imif onnly  held  that  the  right  to  exercise  the  police  power 
is  a  continuing  one;  that  it  cannot  be  contracted  away, 
and  that  a  requirement  that  a  company  or  individual 
comply  with  reasonable  police  regulations  without  com- 
pensation is  the  legitimate  exercise  of  the  power  and  not 
in  violation  of  the  constitutional  inhibition  against  the 
impairment  of  the  obligation  of  contracts.  ...  In 
this  case  the  Supreme  Court  of  Miimesota  has  held  that 
the  charter  of  the  company,  as  well  as  the  common  law, 
required  the  railroad,  as  to  existing  and  futiure  streets, 
to  maintain  them  in  safety,  and  to  hold  its  charter  ri^ts 
subject  to  the  exercise  of  the  legislative  power  in  this 
behalf,  and  that  any  contract  which  undertook  to  limit 
the  exercise  of  this  right  was  without  consideration,  agaiQikt 
public  policy  aikl  void.  This  doctrine  is  entirely  consist- 
ent wiUi  the  principles  decided  in  Ihe  cases  referred  to 
in  this  court." 

In  C,  /.  &  W.  Ry.  Co.  v.  CannersvUle,  218  U.  S.  336, 343, 
iiipray  a  street  was  opened  through  an  embankment  upon 
which  the  railroad  tracks  were  laid.  At  the  time  of  the 
construction  of  the  railroad  that  part  of  the  embankment 
was  outside  the  City  limits.  But  the  City  was  extended, 
and  the  intersecting  street  was  laid  out  in  order  to  pro- 
vide a  suitable  means  of  communication  between  the 
parts  of  the  City  on  either  side  of  the  embankment.  On 
reviewing  the  judgment  entered  in  the  condemnation 
proceeding,  it  was  held  that  there  was  no  violation  of 
the  Fourteenth  Amendment  in  refusing  to  allow  to  the 
company  the  cost  of  building  a  bridge  for  its  tracks  over 
the  opening  made  by  the  street.  "The  question,"  said 
the  court,  ''as  to  the  right  of  the  railway  company  to  be 
reimbursed  for  any  moneys  necessarily  expended  la  con- 
structing the  bridge  in  question  is,  we  think,  concluded 
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by  fonner  decisions  of  this  court.  •    The  railway 

company  accepted  its  franchise  from  the  State,  subject 
necessarily  to  the  condition  that  it  would  confonn  at  its 
own  expense  to  any  regulations,  not  arbitrary  in  their 
character,  as  to  the  openmg  or  use  of  streets,  which  had 
for  their  object  the  safety  of  the  public,  or  the  pnnii^Qr 
tion  of  the  public  convenience,  and  which  might,  from 
time  to  time,  be  established  by  the  municipality,  when 
proceeding  under  legislative  authority— within  whose 
limits  the  company's  business  was  conducted.  •  •  ^ 
Without  further  discussion,  .  #  •  we  adjudge  upon 
the  authority  of  former  cases,  that  there  was  no  error 
in  holding  that  the  City  could  not  be  compelled  to  reim- 
burse the  railway  company  for  the  cost  of  the  bridge 
in  question/' 

Under  the  doctrine  of  these  decisions,  it  necessarily 
follows  that  if  the  City  of  Minneapolis  had  opened  a 
public  road  through  the  embankment  of  the  plaintiff 
in  error,  the  latter  would  have  had  no  ground  to  complain 
that  its  constitutional  rights  had  been  violated  because 
it  was  compelled  to  bridge  the  gap  at  its  own  cost.  No 
different  rule  could  be  applied  because  the  highway  was 
laid  out  in  order  to  increase  the  advantages  of  a  public 
park.  In  this  aspect,  it  would  be  equally  a  crossing  de- 
voted to  the  public  use  (Shoemaker  v.  United  Stales,  147 
XT.  S.  282,  297);  and  we  see  no  basis  for  a  distinction  in 
principle  in  the  case  of  an  intersecting  public  road  opened 
under  competent  authority  because  such  a  highway  might 
lead  to  public  recreation  grounds  instead  of  to  places  of 
business,  or  m^^t  connect  lakes  instead  of  avenues. 

If  there  is  a  distinction  in  the  present  case,  it  must 
lie  in  the  fact  that  the  crossing  is  an  artificial  waterway 
instead  of  a  road.  But  it  is  none  the  less  a  public  highway, 
established  to  afford  an  appropriate  place  of  public  pas- 
sage. Walks  are  provided  for  those  who  go  afoot,  and 
it  does  not  concern  the  plaintiff  la  error  that  others  go  in 
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boats  instead  of  vehicles.  ''The  way  sought  to  be  es- 
tablished/' said  the  Supreme  Court  of  Minnesota,  p.  465, 
''a  canal  or  waterway,  with  walks  along  each  side''  was 
**  clearly  a  public  way,  subject  to  the  rules  governing  pub- 
lic ways."  It  cannot  make  a  difference  in  the  constitu- 
tional rights  of  the  Railway  Company  that  this  way  was 
not  constructed  entirely,  or  chiefly,  of  solid  earth;  it  is 
the  fact,  and  not  the  mode,  of  public  passage  that  is  con- 
trolling. The  case  must  be  regarded  as  being  one  of  a 
public  crossing  provided  by  law;  and  the  authorities  we 
have  cited  lead  to  the  conclusion  that  the  State,  without 
infringing  the  guaranties  of  the  Federal  Constitution,  could 
require  the  Railway  Company  to  make  suitable  provision 
for  carrying  its  tracks  over  the  crossing  without  compen- 
sation. 
The  judgment  is  affirmed. 

Affinncd* 


UNITED  STATES  v.  PELICAN. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  EASTERN  DISTRICT  OF  WASHINGTON. 

N'o.  787.    Argued  January  13,  1914.— Decided  February  24,  1914. 

TheOolville  Reservation  in  the  State  of  Washington  was  set  apart  by 
Executive  order  in  July,  1872,  has  been  repeatedly  recognised  by 
acts  of  Congress  and  is  a  legally  constituted  reservation^  and,  as 
such,  is  included  in  Indian  countiy  to  which  §  2145,  Rev.  Stat., 
refers. 

A  legally  constituted  Indian  reservation  is  none  the  less  embraced 
within  the  Indian  country  referred  to  in  §  2145,  Rev.  Stat.,  because 
it  may  have  been  segregated  from  the  public  domain. 

The  authority  of  Congress  to  deal  with  crimes  committed  on  or  against 
Indians  upon  the  lands  within  an  Indian  Reservation  is  not  affected 
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by  the  admission  of  the  Territory,  within  which  it  is  inohidedi  m  a 
State  into  the  Union. 

Lands  allotted  in  severalty  to  the  Indians  on  the  Colville  Reservation 
under  the  acts  of  July  1, 1892,  and  July  1, 1898,  when  the  rest  of  the 
reservation  was  thrown  open  to  settlement  were  held  in  trust  by  the 
United  States  for  the  allottees  under  the  jurisdiction  and  control  of 
Congress  for  all  governmental  purposes  rdating  to  the  guardianshii) 
and  protection  of  the  Indians. 

Congress  has  power  to  punish  crimes  committed  by  or  against  Indians 
upon  allotted  lands,  and  the  allotments  in  severalty  are  embraced  in 
the  term  sindian  country  as  used  in  §  2145,  Rev.  Stat.,  and  the 
allotments  of  the  Colville  Reservation  have  not  been  excluded  there- 
from by  the  statutes  providing  for  the  allt>tments. 

Territorial  jurisdiction  of  the  United  States  does  not4epend  upon  the 
sise  of  the  pmiicular  areas  held  for  Federal  purposes.  Criminal 
Cod^,  §  272. 

The  retention  by  the  United  States  of  jurisdiction  over  Indian  allot- 
ments is  based  on  the  fimdamental  consideration  of  the  protection 
of  a  dependent  people.    UnUed  States  v.  Rickeri,  188  U.  S.  432. 

Part  of  the  National  policy  in  regard  to  Indians  is  that  the  United 
States  shall  retain  control  over  the  allotments  in  severalty  for  the 
statutory  period  during  which  the  Indians  are  to  be  maintained. as 
well  as  prepared  for  assuming  habits  of  civilized  life  and  ultimately 
the  privileges  of  citizenship. 

Congress  has  power  under  the  Constitution  to  continue  the  guardian- 
ship of  the  Government  over  Indians  for  the  period  specified  in  the 
statutes  for  keeping  the  title  of  the  allotments  in  the  United  States. 

Even  if  one  committing  a  crime  on  an  Indian  allotment  is  not  an 
Indian,  if  the  crime  was  committed  agidnst  an  allottee  Indian  within 
the  trust  period,  it  is  punishable  under  the  laws  of  the  United  States 
and  the  Federal  court  has  jurisdiction. 

The  facts,  which  involve  the  jurisdiction  of  the  District 
Court  of  the  United  States  over  crimes  committed  within 
Indian  coimtry,  are  stated  in  the  opinion. 

Mr.  Ansiatant  Attorney  Oeneral  WaUace  for  the  United 
States. 

There  was  no  appearance  or  brief  filed  for  defendant 
in  error. 
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Mb.  JtTBTics  HuGHBS  deUvered  the  opmion  of  the 
court. 

The  defendants  were  indicted  for  the  murder,  on  Au- 
gust 30, 1913|  of  Ed  Louie,  a  fuU-blood  Indian  and  a  mem- 
ber of  the  Ck>lville  tribe.  It  was  charged  that  the  crime  was 
committed  ''at  a  point  about  nine  miles  northwest  of  the 
town  of  Curlew,  in  the  coimty  of  Eerry,  State  ht  Washing- 
ton, in  the  Indian  country,  to  wit,  upon  the  allotmant  of 
one  Agnes,  an  Indian,  being  lot  three  of  section  twenty- 
mx,  and  lot  nine  of  section  thirty-five,  in  township  forty 
north,  of  range  thirty-two,  E.  W.  M.,  in  the  Northern 
Division  of  the  Eastern  District  of  Washington,  said  land 
being  then  held  in  trust  by  the  United  States  for  the  said 
Agnes  for  the  period  of  twenty-five  years  from  the  date 
of  the  trust  patent  to  wit,  from  the  6th  day  of  December, 
A.  D.,  1909." 

The  indictment  was  based  upon  §  2145  of  ttie  Revised 
Statutes  which  provides  that,  save  as  stated,  ''the  general 
laws  of  the  United  States  as  to  the  punishment  of  crimes 
committed  in  any  place  within  the  sole  and  exclusive 
jurisdiction  of  the  United  States,  except  the  District  of 
Columbia,  shall  extend  to  the  Indian  country"  (see  Rev. 
Stat.,  §  5339;  Criminal  Code,  35  Stat.  1088,  c.  321,  §§  272, 
273,  341). 

A  demurrer  was  filed  upon  the  ground  that  it  did  not 
appear  that  the  crime  had  been  committed  within  "the 
Indian  country"  and  hence  that  the  court  was  without 
jurisdiction.  In  connection  with  the  hearing  upon  the 
demurrer  the  parties  stipulated  that  the  land  described 
in  the  indictment  as  the  place  of  the  crime  had  been 
allotted  to  the  Indian  Agnes  under  the  ait  approved 
February  8, 1887,  and  the  act  in  amendiaent  aitd  extension 
thereof  approved  February  28,  1891,  and  that  this  land 
was  situated  on  that  part  of  the  Colville  Indian  Reserva- 
tion which  had  been  opened  to  settlement  and  entry  by 
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the  act  of  Congress.  (See  act  of  July  1,  1892,  c.  140,  27 
Stat  62.)  The  District  Court,  holding  that  the  Agnes 
allotment  was  not  a  part  of  the  Indian  country  within  the 
meaning  of  the  statute,  sustained  the  demurrer;  and  the 
Government  brings  this  writ  of  error  under  the  Criminal 
Appeals  Act,  March  2, 1907,  c.  2564,  34  Stat.  1246. 

There  can  be  no  doubt  that  the  Colville  Reservation, 
set  apart  by  executive  order  on  July  2,  1872  (Exec.  Ord. 
Ind.  Reserv.  (ed.  1912),  194,  195;  1  Eappler,  915,  916) 
and  repeatedly  recognized  by  acts  of  Congress,^  was  a 
legally  constituted  reservation..  In  re  T^ibon,  140  U.  S. 
575, 577.  As  such  it  was  included  in  the  '^  Lidiau  coimtry  " 
to  which  §  2145  of  the  Revised  Statutes  refers,  and  it 
was  none  the  less  embraced  within  that  description  be* 
cause  it  had  been  segregated  from  the  public  domain. 
DanneUy  v.  United  States,  228  U.  S.  243, 269.  The  inquiry, 
then,  is  whether,  with  respect  to  the  part  of  the  original 
reservation  that  is  comprised  in  the  described  allotment, 
the  United  States  has  lost  the  jurisdiction  which  it  for- 
merly had.  The  authority  of  Congress  to  deal  with  crimes 
committed  by  or  against  Indians  upon  the  lands  within 
the  reservation  was  not  affected  by  the  admission  of  the 
State  of  Washington  into  the  Union  (act  of  February  22, 
1889,  c.  180, 25  Stat.  676, 677;  Draper  v.  United  States,  164 
U.  S.  240,  242,  247;  DanneUy  v.  United  States,  228  U.  S. 
243,  271,  272);  and  we  pass  to  the  consideration  of  the 
effect  of  the  Federal  legislation  by  which  the  reservation 
was  diminished. 

By  the  act  of  July  1, 1892,  c.  140,  27  Stat.  62,  a  speciEed 
tract  or  portion  .^f  the  reservation — ^with  certain  excep- 
tions— was  ^'vacated  and  restored  to  the  public  domain" 

- .  II 

» July  4,  1884,  c.  180,  23  Stat.  76,  79;  February  8,  1887,  c.  119,  24 
Stat.  388;  February  28, 1891,  c.  383,  26  Stat.  794;  July  1, 1892,  o.  140, 
27  Stat.  62;  February  20, 1896,  c.  24,  29  Stat.  9;  March  6, 1896,  c.  42, 
29  Stat.  44;  June  18, 1898,  c.  465, 30  Stat.  475;  July  1, 1898,  c.  545, 30 
Stat.  571, 593;  March  22, 1906,  c.  1126^  34  Stet.  80. 
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and  it  was  provided  that  this  tract  should  be  open  to 
settlement  and  entry  by  the  proclamation  ofthe  President 
and  should  be  disposed  of  under  the  general  laws  ap- 
plicable to  the  aisposition  of  public  lands  in  the  State  of 
Washington.  The  exceptions  were  made  by  Congress  in 
order  to  care  for  the  Indians  residing  on  that  portion  of 
the  reservation.  Every  such  Indian  was  entitled  to  select 
therefrom  eighty  acres  which  wa9  to  be  alloted  to  the 
Indian  in  severalty  (§  4).  The  titles  to  the  lands  selected 
were  to  ''be  held  in  trust  for  the  benefit  of  the  allottees, 
respectively,  and  afterwards  conveyed  in  fee  simple  to 
the  allottees  or  their  heirs"  as  provided  in  the  acts  of 
February  8,  1887,  c.  119,  24  Stat.  388,  land  February  28, 
1891,  c.  38,  26  Stat.  794.  Further,  certain  school  and  mill 
lands  within  the  described  tract  were  reserved  from  the 
operation  of  the  statute,  unless  other  lands  were  selected 
in  their  stead  (§  6). 

The  evident  purpose  of  CJongress  was  to  carve  out  of  the 
portion  of  the  reservation  restored  to  the  public  domain 
the  lands  to  be  allotted  and  reserved,  as  stated,  and  to 
make  the  restoration  effective  only  as  to  the  residue.  The 
vacation  and  restoration  which  the  statute  accomplished 
(§  1)  was  thus  expressly  made  ''subject  to  the  reservations 
and  allotment  of  lands  in  severalty  to  the  individual 
members  of  the  Indians  of  the  Colville  Reservation"  for 
which  the  act  provided.  In  1898,  in  furtherance  of  the 
same  object,  Congress  required  the  completion  of  the 
allotments  as  soon  as  practicable  and  not  later  than  six 
months  after  the  President's  proclamation  (act  of  July  1, 
1898,  c.  545,  30  Stat.  671,  593).  Accordingly,  the  Ftmr 
dent  issued  his  proclamation  on  April  10, 1900,  declaring 
that  the  restored  portion  of  the  reservation  would  bq 
open  to  settlement  and  entry  on  October  10,  1900,  and 
an  appropriate  clause  was  inserted  which  saved  and  ex- 
cepted such  tracts  as  had  been  or  might  be  "allotted  to 
or  reserved  or  selected  for  the  Indians,  or  other  purposes," 
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under  the  governing  statutes.  31  Stat.  1963,  1965.  The 
Government  presents  extracts  from  the  records  of  the 
Department  of  the  Interior  which  purport  to  show  that 
the  actual  allotment  to  the  Indian  Agnes,  of  the  land  de- 
scribed in  the  indictment,  had  been  made  prior  to  the  date 
of  this  proclamation,  and  we  are  asked  to  take  notice  of 
that  fact.  We  find  it  to  be  unnecessary  to  pass  upon  this, 
but  we  shall  assume  in  view  of  the  grounds  of  the  decision 
below  that  the  allotment  was  duly  made  under  the  statu- 
tory provisions  to  which  we  have  referred,  and  it  follows 
that  these  allotted  lands  must  be  deemed  to  be  among 
those  excepted  from  the  portion  of  the  reservation  which 
was  thrown  open  to  settlement. 

Although  the  lands  were  allotted  in  severalty,  they  were 
to  be  held  in  trust  by  the  United  States  for  twenty-five 
years  for  the  sole  use  and  benefit  of  the  allottee,  or  his 
heirs,  and  during  this  period  were  to  be  inalienable.  That 
the  lands,  being  so  held,  continued  to  be  under  the  juris- 
diction and  control  of  Congress  for  all  governmental  pur- 
poses, relating  to  the  guardianship  and  protection  of  the^- 
dians,  is  not  open  to  controversy.  United  States  v.  Rickert, 
188  U.  S.  432, 437;  McKay  v.  Kcdyton,  204  U.  S.  458, 466, 
468;  Cauture  y.  United  States,  207  U.  S.  581;  United  States 
V.  Celestine,  215  U.  S.  278, 290, 291 ;  United  States  v.  SiUton, 
215  U.  S.  291;  Tiger  v.  Western  Investment  Co.,  221  U.  S. 
286,  315,  316;  HaUaweU  v.  United  States,  221  U.  S.  317; 
United  States  v.  Wright,  229  U.  S.  ^26,  237.  Thus,  in 
the  act  of  January  30, 1897,  c.  109,  29  Stat.  506,  relating  to 
the  introduction  of  intoxicating  liquor^' into  the  Indian 
coxmtry,"  it  is  expressly  provided  that  this  term  ''shall 
include  any  Indian  allotment  while  the  title  to  the  same 
shall  be  held  in  trust  by  the  Government,  or  while  the 
same  shall  remain  inalienable  by  the  allottee  without  the 
consent  of  the  United  States."  This  statute  was  upheld 
in  United  States  v.  Sutton,  supra,  as  a  valid  exercise  of 
Federal  power  with  respect  to  allotments  made  under  the 
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act  of  February  8,  1887,  within  the  Yaldma  Reservation 
in  the  State  of  Washington.  Again,  in  HaUoweU  v.  United 
States,  supra,  the  Federal  jurisdiction  under  the  same 
statute  was  sustained  with  respect  to  an  allotment  to  an 
Omaha  Indian  in  Nebraska,  the  title  being  held  in  trust  by 
the  Government  under  the  act  of  August  7,  1882,  e.  434, 
22  Stat.  341.  There,  it  appeared  that  practically  all  the 
lands  in  the  Omaha  Reservation. had  been  allotted  and 
that  many  of  the  allotments  of  deceased  Indians  had 
passed  into  the  hands  of  the  whites,  without  restrictions, 
under  the  provisions  of  the  act  of  May  27, 1902,  c.  888, 32 
Stat.  245,  275.  Further,  the  Omaha  Indians  were  exer- 
cising the  rights  of  citissenship  within  the  State  and  the 
defendant  himself,  who  was  charged  with  taking  liquor 
to  his  own  allotment,  was  a  citizen  and  had  served  as  a 
public  officer.  The  question  certified  to  this  court  was, 
in  effect,  whether  the  fact  that  the  allotment  was  held  by 
the  Government  in  trust  authorized  Congress  to  regulate 
or  prohibit  the  introduction  of  liquor.  This  question  was 
answered  in  the  affirmative,  the  court  saying  (221  U.  S. 
p.  324):  ^'In  the  case  at  bar,  the  United  States  had  not 
parted  with  the  title  to  the  lands,  but  still  held  them  in 
trust  for  the  Indians.  In  that  situation  its  power  to  make 
rules  and  r^ulations  respecting  such  liierritory  was 
ample.  .  •  .  While  for  many  puiposes  the  jurisdic- 
tion of  the  State  of  Nebraska  had  attached,  and  the 
Indian  as  a  citizen  was  entitled  to  the  rights,  privileges, 
and  immunities  of  citizenship,  still  the  United  States 
within  its  own  territory  and  in  the  interest  of  the  Indians, 
had  jurisdiction  to  pass  laws  protecting  such  Indians  from 
the  evil  results  of  intoxicating  liquors  as  was  done  in  the 
act  of  January  30,  1897,  which  made  it  an  offense  to  in- 
troduce intoxicating  liquors  into  such  Indian  couhtty, 
including  an  Indian  allotment.'^  It  cannot  be  doubted 
that  the  power  of  Congress  was  quite  as  complete  to 
punish  crimes  committed  by  or  against  Indians  upon 
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allotted  lands  of  this  character  as  to  prohibit  the  introduc- 
tion of  liquor.  The  present  question  then  is  not  one  of 
power,  but  whether  it  can  be  said  that  the  descriptive 
term  '^Indian  country''  as  it  is  used  in  §  2145  of  the  Re- 
vised Statutes  is  inadequate  to  embrace  these  allotments, 
or,  if  it  is  adequate  for  that  purpose,  whether  Congress 
in  providing  for  the  allotments  has  excluded  them  from 
the  purview  of  that  statute. 

We  find  no  inadequacy  in  the  statutory  description. 
The  lands,  which  prior  to  the  allotment  undoubtedly 
formed  part  of  the  Indian  country,  still  retain  during  the 
trust  period  a  distinctively  Indian  character,  being  de- 
voted to  Indian  occupancy  under  the  limitations  imposed 
by  F^eral  legislation.  The  explicit  provision  in  the  act 
of  1897,  as  to  allotments,  we  do  not  regard  as  pointing  a 
distinction  but  rather  as  emphasizing  the  intent  of  Con- 
gress in  carrying  out  its  policy  with  respect  to  allotments 
in  severalty  where  these  have  been  accompanied  with 
restrictioqs  upon  alienation  or  provision  for  trusteeship 
on  the  part  of  the  Government.  In  the  present  case, 
the  original  reservation  was  Indian  country  simply  because 
it  had  been  validly  set  apart  for  the  use  of  the  Indians  as 
such,  imder  the  superintendence  of  the  Government. 
Donnelly  v.  United  States,  supra.  The  same  considerations, 
in  substance,  apply  to  the  allotted  lands  which,  when  the 
reservation  was  diminished,  were  excepted  from  the 
portion  restored  to  the  public  domain.  The  allottees  were 
permitted  to  enjoy  a  more  secure  tenure  and  provision  was 
made  for  their  ultimate  ownership  without  restrictions. 
But,  meanwhile,  the  lands  remained  Indian  lands  set 
apart  for  Indians  imder  governmental  care;  and  we  are 
unable  to  find  ground  for  the  conclusion  that  they  became 
other  than  Indian  country  through  the  distribution  into 
separate  holdings,  the  Government  retaining  control. 

It  is  said  that  it  is  not  to  be  supposed  that  Congress  has 
intended  to  maintain  the  Federal  jurisdiction  over  him- 
VOL.  ccxxxii — 29 
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dreds  of  allotments  scattered  through  territory  other 
portions  of  which  were  open  to  white  settlement.  But 
Congress  expressly  so  provided  with  respect  to  offenses 
committed  in  violation  of  the  act  of  1897.  Nor  does  the 
territorial  jurisdiction  of  the  United  States  depend  upon 
the  size  of  the  particular  areas  which  are  held  for  Federal 
purposes  (Criminal  Code^  §  272).  It  must  be  remembered 
that  the  fxmdamental  consideration  is  the  protection  of  a 
dependent  people.  As  the  court  said  in  United  States  v. 
Rickert,.  188  U.  S.  432,  437,  where  allotments  had  been 
made  under  the  conditions  provided  by  the  act  of  Feb- 
ruary 8,  1887  (and  it  was  foimd  that  the  agreement  with 
the  Indiani^,  26  Stat.  1035-1038,  did  not  indicate  any 
different  relation  of  the  United  States  to  the  allotted 
lands  from  that  created  or  recognized  by  that  act): 
''These  Indians  are  yet  wards  of  the  NatioUi  in  a  condi- 
tion of  pupilage  or  dependency,  and  havei  not  been  dis- 
charged from  that  condition.  They  occupy  these  lands 
with  the  consent  and  authority  of  the  United  States;  and 
the  holding  of  them  by  the  United  States  under  the  act  of 
1887,  and  the  agreement  of  1889,  ratified  by  the  act  of 
1891,  is  part  of  the  national  policy  by  which  the  Indians 
are  to  be  maintained  as  well  as  prepared  for  assuming  the 
habits  of  civilized  life,  and  ultimately  the  privileges  of 
citizenship."  It  is  true  that  by  section  mx  of  the  act  of 
1887,  24  Stat.  p.  390,  it  was  provided  that  upon  the  com- 
pletion of  the  allotments  and  the  patenting  of  the  lands  to 
the  allottees  under  that  act  every  allottee  should  "have 
the  benefit  of  and  be  subject  to  the  laws,  both  civil  and 
criminal,  of  the  State  or  Territory"  in  which  he  resided. 
See  MaMer  of  Heff,  197  U.  S.  488.  But,  by  the  act  of 
May  8, 1906,  c.  2348, 34  Stat.  182,  Congress  amended  this 
section  so  as  distinctly  to  postpone  to  the  expiration  of  tjie 
trust  period  the  subjection  of  allottees  xmder  that  act  to 
state  laws.  The  first  part  of  the  section  as  amended  is: 
"That  at  the  expiration  of  the  trust  period  and  when  the. 


Digitized  by 


Google 


UNITED  STATES  v.  PEUCAN.  451 

232  U.S.  Opinioii  of  the  Court 

lands  have  been  conveyed  to  the  Indians  by  i>atent  in 
fee,  as  provided  in  section  five  of  this  act,  then  each  and 
every  allottee  shall  have  the  benefit  of  and  be  subject  to 
the  laws,  both  civil  and  criminal,  of  the  State  or  Territory 
in  which  they  may  reside."  And,  at  the  same  time,  there 
was  added  to  the  section  the  explicit  proviso:  ''That  imtil 
the  issuance  of  fee-simple  patents  aU  allottees  to  whom 
trust  patents  shall  hereafter  be  issued  shall  be  subject  to 
the  exclusive  jurisdiction  of  the  United  States."  We 
deem  it  to  be  clear  that  Congress  had  the  power  thus  to 
continue  the  guardianship  of  the  Govenmient.  (United 
Stales  v.  Kagama,  118  U.  S.  375,  383,  384;  United  States  v. 
Celestine,  supra;  Tiger  v.  Western  Investment  Company, 
supra;  Hallowell  v.  United  States,  supra;  Hechnan  v. 
United  Stales,  224  U.  S.  413, 437;  Ex  parte  WM,  225  U.  S. 
663,  683;  United  States  v.  WrigU,  supra;  United  States  v. 
Sandoval,  231  U-  S.  28,  46;  Perrin  v.  United  States,  de- 
cided this  day,  post,  p.  478) ;  and  these  provisions  leave  no 
room  for  doubt  as  to  the  intent  of  Congress  with  respect 
to  the  maintenance  of  the  Federal  jurisdiction  over  the 
allotted  lands  described  in  the  indictment. 

A  cognate  question  is  presented  as  to  the  status  of  the 
person  with  whose  murder  the  defendants  are  charged. 
It  is  not  alleged  in  the  indictment  that  the  defendants  were 
Indians  and  we  assume  that  they  were  not.  But  the  court 
below  had  jurisdiction  if  the  deceased  was  an  Indian  ward. 
Donnelly  v.  United  States,  supra,  pp.  269-272.  It  is 
alleged,  as  already  stated,  th;^t  the  deceased  was  ''a  full- 
blood  Indian,  a  member  of  the  Colville  tribe,''  and,  further, 
that  he  had  received  an  allotment  of  land  under  the  act  of 
1887,  as  amended  in  1891,  and  imder  the  act  of  July  1^ 
1892,  the  land  being  held  in  trust  by  the  United  States  for 
twenty-five  years  from  the  date  of  the  patent,  July  31, 
1900.  Upon  this  statement,  the  deceased  must  be  re- 
garded as  one  who  was  still  under  the  Government's  care. 
Congress  had  not  terminated  that  relation,  and  the  corn- 
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mission  of  a  crime  against  his  person  upon  Indian  lands, 
such  as  we  have  found  the  allotted  lands  in  question  to  be, 
was  punishable  under  the  laws  of  the  United  States. 

The  order  sustaining  the  demurrer  is  reversed  and  the 
cause  is  remanded  to  the  District  Cowct  for  further 
proceedings  in  conformity  with  this  opinion. 

It  is  so  ordered. 


GAUTHIER  V.  MORRISON. 

SBBOB  TO  THE  SUPREME  C0I7RT  OF  THE  STATE  OF 
WASHINGTON. 

No.  157.    Azgued  December  10,  1913.>-Decided  February  24,  1914. 

Where  one  specially  asserts  in  the  state  court  a  right  predicated  on  the 
statutes  of  the  United  States  to  enter  upon,  and  remain  in  possession 
of,  public  land,  and  that  right  is  denied,  this  court  has  jurisdiction  to 
review  the  judgment  of  the  State  Court  under  §  237  Judicial  Code. 

The  surveyor  is  not  invested  with  authority  to  determine  the  character 
of  land  surveyed  or  left  unsurveyed  or  to  classify  it  as  within  or 
without  the  operation  of  particular  laws. 

Under  the  Homestead  Law  of  the  United  States  unsurv^ed  public 
lands,  if  agricultural  and  unappropriated,  are  open  to  settlement  by 
qualified  entrymen,  and  this  appties  to  land  of  that  description  left 
unsurveyed  by  a  surveyor  by  erroneously  marking  it  on  the  plat  as 
included  within  the  meander  lines  of  a  lake. 

One  who  forces  a  qualified  entryman  who  has  acquired,  in  compliance 
with  the  Homestead  Law,  an  inceptive  homestead  right  on  public 
land  open  to  entry  although  erroneously  shown  on  the  plat  as  a 
lake,  wrongfully  invades  the  possessory  right  of  the  homesteader. 

While  the  Land  Department  controls  the  surveying  of  the  public  lands 
and  the  courts  have  no  power  to  revise  a  survey,  the  courts  can 
determine  whether  the  land  was  left  unsurveyed  and  whether  a 
right  of  possession  exists  under  an  inceptive  claim. 

Courts  should  not  interfere  with  the  Land  Department  in  administra- 
tive affairs  and  before  patent  has  issued,  but  it  is  not  an  interference 
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to  restrain  trespaasera  upon  poasesBory  rights  or  to  restore  poasession 
toJawful  clftimanta  wrongfully  dispoesessed. 

As  Congress  has  not  prescribed  the  forum  or  mode  m  which  such 
wrongs  may  be  restrained  or  redressed,  the  state  courts  have  juris- 
diction thereover  and  should  proceed  to  appropriately  dispose  of  such 
queptiona  and  protect  those  claiming  possession  under  the  Federal 
statute.  8ec(mdEmplayer^lAdbUtiyCa8eSy223TJ.8.l. 

62  Washington,  672,  revised. 

The  facts,  which  involve  the  jurisdiction  of  the  state 
court  over  questions  relating  to  Uie  public  lands  and  the 
jurisdiction  of  this  court  to  review  the  judgment,  are 
stated  in  the  opinion. 

Mr.  Fred  B.  MorriU,  with  whom  Mr.  W.  C.  Jones, 
Mr.  L.  F.  Cheater  and  Mr.  John  J.  Skuse  were  on  the 
brief,  for  plaintiff  in  error. 

Mr.  Reese  H.  Voorheea  for  defendant  in  error: 

There  is  no  jurisdiction  in  the  state  courts  of  the  subject- 
matter  of  this  action. 

As  this  is  a  possessory  action  plaintiff  in  error  must 
show  affirmatively  a  ri^t  to  the  lands  in  himself.  He 
cannot  lean  on  the  alleged  fact  that  the  defendants  in 
error  have  no  right  or  are  trespassers.  George  v.  Columbia 
By.  Co.,  38  Washington,  483;  Helm  v.  Johnson,  40  Wash- 
ington, 422;  Humphrey  v.  Stevenson,  33  Washington,  570; 
Seymour  v.  Dufour,  53  Washington,  660. 

Plaintiff  in  error  bases  this  right,  which  he  is  compelled 
to  show,  on  the  allied  fact  that  he  is  a  settler  upon  land 
of  the  character  which  can  be  acquired  under  the  home- 
stead laws,  putting  the  character  of  the  land  squarely  in 
issue.  He  contends  that  the  land  is  vacant,  imsurveyed 
public  land,  subject  to  settlement  and  residence  under  the 
homestead  laws. 

Of  this  question  of  the  character  of  the  land  the  court 
below  had  no  jurisdiction.  The  complaint  recites  that 
patent  has  not  issued  and  title  is  in  the  United  States. 
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The  exclusive  control  of  public  lands  is  in  the  Interior 
Department  and  remains  exclusively  there  until  patent 
has  issued  therefor  and  the  title  has  passed  from  the 
Government.  There  is  no  jurisdiction  in  the  courts  either 
to  control  the  public  land  or  the  action  of  the  Government 
in  connection  therewith,  until  patent  shall  have  issued  and 
the  land  shall  have  ceased  to  be  public  land. 

The  question  is  not  what  is  the  effect  of  the  survey  and 
classification  made  by  the  United  States,  but  is — has  the 
court  below  now  any  jurisdiction  to  consider  that  or  any 
other  question  involving  the  disposition  by  the  United 
States  of  these  lands,  or  involving  the  determination  of 
the  right  or  wrong  of  the  action  of  the  Interior  Depart- 
ment in  administering  them?  See,  as  to  duties  of  survey- 
ors, §§  453,  2218,  2219,  2395,  par.  7,  Rev.  Stat.;  act  of 
March  3, 1909  (Supp.  to  Fed.  Stats.  Ann.  563). 

This  is  not  a  question  for  the  courts.  Cragin  v.  Powell, 
128  U.  S.  691;  United  States  v.  Schurz,  102  U-  S.  378; 
Stoneroad  v.  Stoneroad,  158  U.  S.  240;  RitsseU  v.  Maxwell 
Land  Grant  Co.,  158  U.  S.  253;  Knight  v.  United  Land 
Ass'n,  142  U.  S.  IQl;  Kirwan  v.  Murphy,  189  U.  S.  35; 
Humbird  v.  Avery,  195  U.  S.  480;  Brown  v.  Hitchcock, 
173  U.S.  473. 

This  general  principle,  of  exclusive  jurisdiction  in  the 
Interior  Department,  was  applied  to  the  specific  case  of 
the  designation  of  the  character  of  the  land,  in  Michigan 
Land  Co.  \4  Rust,  168  U.  S.  589. 

Courts  may  not  anticipate  the  action  of  the  Land 
Department  or  take  upon  themselves  the  adnunistration 
of  the  land  grants  of  the  United  States.  Oregon  v.  Hitch- 
cock, 202  U.  S.  60;  Columbia  Canal  Co.  v.  Benham,  47 
Washington,  249. 

The  classification  of  the  public  lands  for  the  purposes  of 
disposition  under  the  various  acts  of  Congress  is  a  part  of 
the  duty  imposed  by  law  upon  the  Secretary  of  the 
Interior,  and,  even  after  patent  has  issued,  his  determina- 
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tion  cannot  be  reversed  by  a  mere  intruder  without  title. 
Ehrhardt  v.  Hogaboom,  115  U.  S.  67;  Knight  v.  U.  8. 
Land  A88%  142  V.  S.l&l. 

As  the  substantial  relief  is  against  the  United  States, 
which  is  not  a  party,  the  bill  should  be  dismissed.  Cmc  v. 
TerreU,  11  Wall.  199. 

The  cases  relied  on  by  plaintiff  in  error  do  not  apply  to 
this  case.  Niles  v.  Cedar  Point  Chtb,  176  U.  S.  300;  Frendir 
Glenn  Live  Stock  Co.  v.  Springer,  186  U.  S.  47;  Security 
Land  Co.  v.  Bums,  193  U.  S.  168,  were  to  recover  posses- 
sion of  lands  which  were  held  by  the  defendants  and  lay 
below  the  meander  lines  that  bordered  plamtiff 's  patented 
lands.  And  so  also  were  cases  involving  riparian  rights. 
Packer  v.  Bird,  137  U.  S.  661;  Hardin  v.  Jordan,  140  U.  S. 
371;  Shivley  v.  BcnvJby,  162  U.  S.  1;  Kneeland  v.  Korter, 
40  Washington,  369. 

The  meander  line  is  but  a  convenience  run  to  determine 
the  acreage  for  whiqh  payment  is  to  be  eicacted.  St.  P.  & 
P.  R.  R.  Co.  V.  Schurmeier,  7  Wall.  272;  Griffith  v.  Holman, 
23  Washington,  347;  Washougal  &c,  Co.  v.  DaXLes  Ac.  Co., 
27  Washington,  487,  can  be  distinguished,  as  in  those  cases 
the  jurisdiction  rested  on  the  allegations  of  patented  lands 
and  no  question  with  regard  to  the  jtuisdiction  was  raised. 

Plaintiff  in  error  was  a  mere  squatter  upon  the  posses- 
sion of  defendants  in  error.  Zimmerman  v.  McCurdy, 
106  N.  W.  Rep.  125;  Wood  v.  Murray,  52  N.  W.  Rep.  356; 
Matthews  v.  O'Brien,  88  N.  W.  Rep.  12,  distmguished. 
His  possession  was  not  justified  imder  §  942,  Remington 
&  Ballinger  Code.  ColweU'y.  Smith,  1  Washington,  92; 
Ward  V.  Moore,  1  Washington,  104,  and  La  ChapeUe  v. 
BiM,  69  Fed.  Rep.  481,  do  not  apply. 

The  plaintiffs  had  complied  with  the  homestead  laws 
on  land  classified  as  open  to  settlement.  Hebeisen  v. 
Hatchell,  69  Pac.  Rep.  88,  holds  squarely  against  plam- 
tiff  in  error,  as  does  United  States  v.  Waddell,  112  U.  S.  76. 

If  jurisdicti<m  is  taken  by  the  coiirts  it  cannot  be  made 
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eflfective.  Pugh'a  Case,  14  L-  D.  274.  The  action  of  the 
Secretajy  could  render  utterly  nugatory  the  judgment  of 
the  courtd  if  they  took  jurisdiction  of  this  action. 

Plaintiff  in  error  cannot  be  heard  to  complain  of  hard- 
ship in  being  refused  a  standing  in  the  courts.  There  is  a 
proper  forum:  the  Department  of  the  Interior,  where 
appropriate  relief  can  be  given  him.  He  has  but  to  secure 
from  the  exclusive  jurisdiction  of  that  department  a 
reversal  of  its  classification,  now  standing  for  thirty-six 
years,  in  order  to  initiate  the  rightful  possession  which 
he  now  lacks. 

Mb.  Justice  Van  Devanteb  delivered  the  opinion 
of  the  court. 

This  case  originated  in  the  Superior  Court  of  Spokane 
Coimty,  Washington,  and  involves  the  present  right  of 
possession  of  a  tract  of  unsurveyed  public  land,  containing 
about  75  acres,  in  that  county. 

Considerably  abridged,  the  facts  stated  in  the  complaint 
are  these:  In  1877,  when  the  public  lands  in  that  vicinity 
were  surveyed,  an  area  embracing  approximately  1^200 
acres  was  by  the  wrongful  act  or  error  of  the  surveyor  omit- 
ted from  the  survey  and  meandered  as  a  lake,  when  in  truth 
it  was  not  such  but  was  agricultural  land  susceptible  of 
cultivation.  That  area  still  remains  unsurveyed  and  in- 
cludes the  tract  in  question.  On  October  30,  1909,  this 
tract  was  unappropriated  public  land,  open  to  settlanent 
under  the  homestead  law  of  the  United  States.  On  that 
day  the  plaintiff,  being  in  every  way  qualified  so  to  do, 
made  actual  settlement  upon  the  tract  with  the  purpose 
of  acquiring  the  title  under  that  law  by  a  full  and  bona 
fide  compliance  with  its  requirements,  and,  in  furtherance 
of  that  pmpoee,  erected  upon  the  tract  a  habitable  frame 
dwelling,  furnished  the  same  with  all  necessary  household 
goods,  entered  into  possession  of  the  tract,  and  established 
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his  actual  residence  thereon.  Shortly  thereafter,  during  the 
continuance  of  his  possession  and  residence,  the  defendants, 
with  the  wrongful  purpose  of  preventing  him  from  comply- 
ing with  the  requirements  of  the  homestead  law  and  of  sub- 
jecting the  tract  to  their  own  use,  unlawfully  compelled 
him  to  withdraw  therefrom  and  remain  away;  and  when 
the  action  was  commenced,  a  few  months  later,  they  were 
wrongfully  withholding  the  tract  from  him,  and  were  them- 
selves mere  trespassers  thereon.  It  also  was  alleged:^' That 
in  (xrder  to  comply  with  the  requirements  of  the  home- 
stead laws  of  the  United  States,  and  to  acquire  title  to 
the  lands  settled  upon  by  this  plaintiff,  as  aforesaid,  under 
said  laws,  it  becomes  and  is  necessary  for  this  plamtiff 
to  reside  upon  and  cultivate  such  lands,  and  to  have  pos- 
session thereof  for  a  period  of  five  years,  and  unless  this 
plaintiff  can  reside  upon,  cultivate  and  have  possession 
of  said  lands  for  and  during  such  period  of  time  from  and 
after  his  said  settlement,  this  plaintiff  cannot  comply 
with  the  requirements  of  the  homestead  laws  of  the  United 
States  and  sustain  and  maintain  his  rights  to  said  lands 
and  acquire  title  thereto  from  the  Government  of  the 
United  States  under  the  homestead  laws  of  the  Umted 
States.''  The  prayer  was  for  a  judgment  establishing 
the  plaintiff's  right  to  the  possession,  declaring  the  de- 
fendants were  without  any  right  thereto,  and  awarding 
costs. 

The  defendants  demurred  upon  the  groimds  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  and  that  the  court  .was  without  jmisdic- 
tion  of  the  subject-matter.  The  demurrer  was  sustained^ 
and,  the  plaintiff  electing  to  stand  upon  his  complaint, 
a  judgment  of  dismissal  was  entered.  An  appeal  re- 
sulted i^  an  affirmance  by  the  Supreme  Court  of  the  State, 
which  held,  first,  that  the  land  was  not  subject  to  settle- 
ment under  the  homestead  law,  because  thesurveyer  had 
designated  and  meandered  it  as  a  lake,  and,  second,  that 
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only  the  Land  Department  could  undo  and  correct  the 
wrong  or  error  of  the  surveyor  in  that  regard.  62  Washing- 
ton, 572.  To  secure  a  reversal  of  the  judgment  the  plain- 
tiff  prosecutes  this  writ  of  error. 

Although  challenged  by  the  defendants,  our  jurisdiction 
does  not  admit  of  any  doubt.  The  plaintiff  asserted  a 
right  to  settle  upon  the  land  notwithstanding  the  wrongful 
act  or  error  of  the  surveyor  in  designating  and  meandering 
it  as  a  lake,  and  also  a  right  to  remain  in  possession  to 
the  end  that  he  might  perform  the  acts  essential  to  the 
acquisition  of  the  title,  and  he  expressly  predicated  these 
rights  upon  the  homestead  law  of  the  United  States.  The 
decision  was  against  the  rights  so  claimed,  and  this  brings 
the  case  within  §  709  of  the  Revised  Statutes,  now  §  237 
of  the  Judicial  Code. 

The  state  courts  seem  to  have  proceeded  upon  the 
theory  (a)  that  the  surveyor's  action  in  designating  and 
meandering  the  1,200-acre  area  as  a  lake  operated  as  an 
authoritative  determination  that  it  was  not  agricultural 
land,  but  a  permanent  body  of  water,  and  (b)  that  this 
determination,  while  remaining  undisturbed  by  the  Land 
Department,  took  the  land  without  the  operation  of  the 
settlement  laws,  including  the  homestead  law.  But  in 
this  there  was  a  misconception  of  the  autibority  of  the 
surveyor.  He  was  not  invested  with  power  to  determine 
the  character  of  the  land  which  he  surveyed  or  left  un- 
surveyed,  or  to  classify  it  as  within  or  without  the  opera- 
tion of  particular  laws.  All  that  he  was  to  do  in  that  re- 
gard was  to  note  and  report  its  character,  as  it  appeared 
to  him,  as  a  means  of  enlarging  the  sources  of  informa- 
tion upon  that  subject  otherwise  available.  In  Barden  v. 
Northern  Pacific  Railroad  Co.,  154  U.  S.  288,  292,  in  dis- 
posing of  a  contention  that  the  lands  there  in  question 
had  been  determined  and  reported  by  the  surveyor  as 
agricultural  and  not  mineral,  and  that  the  determination 
and  report  renuuned  in  force,  this  court  said;  p.  320:  ''But 
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the  conclusive  answer  to  such  alleged  determination  and 
report  is  that  the  matters  to  which  they  relate  were  not 
left  to  the  Surveyor  General.  Neither  he  nor  any  of  his 
subordinates  was  authorized  to  determine  finally  the 
character  of  any  lands  granted  or  make  any  binding  re- 
port thereon.  Information  of  the  character  of  all  lands 
surveyed  is  required  of  surveying  ofiicers^  so  far  as  knowl- 
edge respecting  them  is  obtained  in  the  course  of  their 
duties,  but  they  are  not  clothed  with  authority  to  espe- 
cially examine  as  to  these  matters  outside  of  their  other 
duties,  or  determine  them,  nor  does  their  report  have  any 
binding  force.  It  is  simply  an  addition  made  to  the  general 
information  obtained  from  different  sources  on  the  sub- 
ject." So,  if  the  area  designated  and  meandered  as  a  lake 
was  in  truth  agricultural  land  susceptible  of  cultivation, 
as  alleged  in  the  complaint  and  admitted  by  the  demurrer, 
it  was  as  much  public  land  after  the  survey,  and  as  much 
within  the  operation  of  the  settlement  laws,  as  if  its  true 
character  had  been  reported  by  the  surveyor.  It  merely 
was  left  unsurveyed.  See  tJiles  v.  Cedar  Poipi  Clvb,  175 
U.  S.  300,  308;  FrenchrOlenn  Live  Stock  Co.  v.  Springer, 
185  U.  S.  47 ;  Security  Land  &c.  Co.  v.  Bums,  193  U.  S.  167, 
187;  Scott  V.  Lattig,  227  U.  S.  229, 241. 

It  will  be  perceived  that  we  are  not  speaking  of  land 
which  was  covered  by  a  permanent  body  of  water  at  the 
time  of  the  survey  and  thereafter  was  laid  bare  by  a  sub- 
sidence of  the  water,  nor  yet  of  comparatively  small  areas 
which  sometimes  lie  within  meander  lines  reasonably 
approximating  the  shores  of  permanent  bodies  of  water. 
See  Home  v.  Smith,  159  U.  S.  40;  Kean  v.  Calumet  Canal 
Co.,  190  U.  S.  462;  Hardin  v.  Shedd,  190  U.  S.  $08.  Neither 
are  we  concerned  with  a  collateral  attack  upon  a  public 
survey,  as  was  the  case  in  Cragin  v.  Powell,  128  U.  S.  691, 
and  Stoneroad  v.  Stoneroad,  158  U.  S.  240,  for  the  plain- 
tiff is  not  asking  that  any  of  the  lines  of  the  survey  be 
rejected  or  altered,  but  only  that  a  possessory  right  ac- 
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quired  by  settlement  upon  public  land  confessedly  left 
unsurveyed  be  protected. 

The  homestead  law  in  terms  subjects  unsurveyed  pub- 
lic lands,  if  agricultural  and  unappropriated,  to  settlement 
by  persons  having  the  requisite  qualifications  and  intend- 
ing to  comply  with  its  requirements  as  a  means  of  acquir- 
ing the  title,  and  also  plainly  confers  upon  the  settler  the 
right  of  possession,  without  which  compliance  with  those 
requirements  would  be  impossible.  Rev.  Stat.,  §§  2289 
et  seq.;  Act  May  14,  1880,  21  Stat.  140,  c'  89,  §  3;  Rev. 
Stat.,  §  2266;  Act  March  3,  1891,  26  Stat.  1095,  c.  661, 
§  5;  United  States  y.  Waddell,  112  U.  S.  76,  80;  Sturr  v. 
Beck,  133  U.  S.  541,  547;  Nelson  v.  Northern  Pacific  Railr 
way  Co.,  188  U.  S.  108,  125;  Scott  v.  Latlig,  227  U.  S.  229, 
240;  Wadkins  v.  Producers  OH  Co.,  227  U.  S.  368,  373. 
So,  it  clearly  appears  from  the  allegations  of  the  complaint, 
as  admitted  by  the  demurrer,  that  the  land  in  question 
was  open  to  homestead  settlement  when  the  plaintiff 
settled  thereon;  that  by  his  settlement  and  subsequent 
acts  he  acquired  an  inceptive  homestead  right  which  en- 
titled him  to  the  possession;  and  that  the  defendants,  in 
forcing  him  to  withdraw  from  the  land  and  in  then  with- 
holding the  same  from  him,  wrongfully  invJBided  this  pos- 
sessory right. 

The  question  of  the  jiuisdiction  of  the  court  of  first 
instance,  although  not  difficult  of  solution,  remains  to  be 
noticed.  It  was  not  held  by  the  appellate  court  that  the 
jurisdiction  of  the  former  under  the  local  laws  was  not 
broad  enough  to  enable  it  to  entertain  the  action  and 
award  appropriate  relief,  but  only  that  this  jurisdiction 
could  not  be  exerted  consistently  with  the  laws  of  Congress, 
and  this  upon  the  theory  that  the  latter  invested  the  Land 
Department  with  exclusive  authority  to  deal  with  the 
subject. 

It  is  true  that  the  authority  to  make  surveys  of  the 
public  lands  is  confided  to  the  Land  Department  and  that 


Digitized  by 


Google 


GAUTHIER  V.  MORRISON,  461 

982  U.  8.  Opinkn  of  tba  CcMirt. 

the  courts  poflsefis  no  power  to  revise  or  disturb  its  action 
in  that  regard,  but  here  the  court  was  not  asked  to  make 
a  survey  or  to  revise  or  disturb  one  ahready  made.  As 
has  been  indicated,  the  land  in  question  was  not  surveyed 
but  left  unsurvqred;  and  the  plaintiff,  whose  possession 
under  a  lawful  homestead  settlement  had  been  invaded 
and  interrupted  by  mere  trespassers,  was  seeking  a  re- 
turn of  the  possession  to  the  ^id  that  he  might  continue 
his  rightful  efforts  to  earn  the  title.  In  short,  it  was  not  a 
survey,  but  the  right  of  possession  under  an  inceptive 
homestead  claim,  that  was  in  question. 

Generally  speaking,  it  also  is  true  that  it  is  not  a  prov- 
ince of  the  courts  to  interfere  with  the  Land  Department 
in  the  administration  of  the  public-land  laws,  and  that 
they  ajre  to  be  deemed  in  process  of  administration  imtil 
the  proceedings  for  the  acquisition  of  the  title  terminate 
in  the  issuing  of  a  patent.  But  no  interference  with  that 
department  or  usurpation  of  its  functions  was  here  sought 
or  involved.  It  has  not  been  invested  with  authority  to 
redress  or  restrain  trespasses  upon  pk>8sessory  rights  or  to 
restore  the  possession  to  lawful  claimants  when  wrongfully 
dispossessed.  Congress  has  not  prescribed  the  forum  and 
mode  in  which  such  wrongs  may  be  restrained  and  re- 
dressed, as  doubtless  it  could,  but  has  pursued  the  poUcy 
of  permitting  them  to  be  dealt  with  in  the  local  tribunals 
according  to  local  modes  of  procedure.  And  the  exercise 
of  this  jurisdiction  has  been  not  only  sanctioned  by  the 
appellate  courts  in  many  of  the  public-land  States,  but 
also  recognized  and  approved  by  this  court.  Woodsides  v. 
Rickey,  1  Oregon,  108;  ColweU  v.  Smith,  1  Wash.  Ter.  92; 
Ward  V.  Moorey,  1  Wash.  Ter.  104, 107  ;Arment  y.Hensel,  5 
Washington,  162;  Fvlmelev.  Camp,  20  Colorado,  495;  Wood 
V.  Murray,  86  Iowa,  605;  Matthews  v.  O^Brien,  84  Minne- 
sota, 506;  Zimmerman  v.  McCurdy,  15  N.  Dak.  79;  Whil- 
taker  v.  Pendola,  78  California,  296;  Sproat  v.  Durland,  2 
Oklahoma,  24,  46;  Peckham  v.  Faught,  2  Oklahoma,  173; 
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LyUe  V.  Arkansas,  22  How.  193,  205;  Marquez  v.  FrUbie, 
101  U.  S.  473, 475;  Black  v.  Jackson,  177  U.  S.  349;  United 
States  V.  Buchanan,  ante,  p.  72.  See  also  Cosmos  Ex- 
plovatUm  Co.  v.  Gray  Eagle  Oil  Co.,  190  U.  S.  301, 308, 315; 
Humbird  v.  Avery,  195  U.  S.  480,  504;  Bunker  HiU  Co.  v. 
United  States,  226  U.  S.  548,  550.  It  was  well  said  by  the 
Supreme  Court  of  Oklahoma  m  Sproat  v.  Durland,  supra: 
'^To  say  that  no  relief  can  be  granted,  or  that  our  courts 
are  powerless  to  do  justice  between  litigants  in  this  class  of 
cases,  pending  the  settlement  of  title  in  the  Land  Depart- 
ment, would  be  the  announcement  of  a  doctrine  abhorrent 
to  a  sense  of  common  justice.  It  would  encourage  the 
strong  to  override  the  weak;  would  place  a  premium  upon 
greed  and  the  use  of  force,  and  in  many  instances  lead  to 
bloodshed  and  crime.  Such  a  state  of  affairs  is  to  be 
avoided  and  the  coiu-ts  should  not  hesitate  to  invoke  the 
powers  inherent  in  them  and  lend  their  aid,  in  every  way 
possible,  in  aid  of  justice  by  preventing  encroachments 
upon  the  possessory  rights  of  settlers,  or  by  equitably 
adjusting  their  differences/' 

We  are  accordingly  of  opinion  that  the  laws  of  Congress 
interi)osed  no  obstacle  to  the  jurisdiction  of  the  court  of 
first  instance,  and  that,  instead  of  dismissing  the  case,  it 
should  have  proceeded  to  an  appropriate  disposition  of  the 
asserted  right  of  possession.  See  R.  &  B.  Ann.  Wash. 
Codes,  §942;  Second  Employers'  LiabOUy  Cases,  223 
U.  S.  1,  55-59. 

Judgment  reversed. 
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UNITED  STATES  v.  BEATTY. 

BRROR  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  FOURTH 

CIRCUIT. 

No.  555.    Argued  January  12,  13,  1914.— Decided  Febniary  24^  1914. 

A  judgment  of  the  Circuit  Court  of  Appeals,  reveising  a  judgment  of 
the  District  Court  which  confirmed  an  award  of  conmiissionerB  in 
condemnation  proceedings  by  the  United  States  and  vacating  that 
award  and  requiring  the  compensation  to  be  ascertained  through  a 
trial  by  jury,  is  not  a  final  judgment  but  essentially  interlocutory  and 
not  reviewable  by  this  court. 

A  writ  of  error  to  review  such  a  judgment  of  the  Circuit  Court  of  Ap- 
peals is  premature  and  must  be  dionissed;  if  the  judgment  is  errone- 
ous and  ultimately  operates  prejudicially  to  the  Government,  it  may 
have  the  error  corrected  by  writ  of  error  from  this  'court  after  the  case 
has  proceeded  to  final  judgment  in  the  Circuit  Court  of  Appeals. 

If  a  case  can  be  brought  to  this  court  by  appeal  or  writ  of  error  under 
§  241,  Judicial  Code,  it  cannot  be  brought  here  by  certiorari  under 
§  240,  Judicial  Code;  the  two  methods  of  review  are  not  co-enstent. 

The  power  given  to  this  court  by  §  262,  Judicial  Code  (§  719,  Rev. 
Stat.),  contemplates  the  employment  of  the  writ  of  certiorari  in 
instances  not  covered  by  §  2^,  Judicial  Code. 

A  decision  by  the  Circuit  Court  of  Appeals  that  the  provision  in  the 
Seventh  Amendment  preserving  the  right  of  trial  by  jury  applies  to 
a  proceeding  to  condemn  land  and  remanding  the  case  to  the  Dis- 
trict Court  for  further  proceedings  in  accord  with  that  decision,  is 
an  exercise  of  undoubted  jurisdiction  whether  right  or  wrong,  and 
if  wrong  and  ultimately  operating  to  the  prejudice  of  the  Government 
it  can  be  reviewed  and  corrected  by  this  court  on  writ  of  error  from 
the  final  judgment,  but  not  from  the  interlocutory  judgment. 

Interlocutory  judgments  frequently  become  of  no  importance  by  reason 
of  the  final  result  or  of  intervening  matters. 

Writ  of  error  to  review,  203  Fed.  Rep.  620,  dismissed  and  petition  for 
writ  of  certiorari  denied. 

The  facts,  which  involve  the  jurisdiction  of  this  court  to 
review  judgments  of  the  Circuit  Courts  of  Appeals,  are 
stated  in  the  opinion. 
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The  Solicitor  Generaly  with  whom  Mr.  W.  C.  Herron  was 
on  the  brief,  for  the  United  States. 

Mr.  E.  HUUrn  Jackson  and  Mr.  D.  C.  O^Flaherty,  with 
whom  Mr.  E.  H.  Jackson  was  on  the  brief,  for  defendants 
in  error. 

Mr.  Justice  Van  Dbvantbr  delivered  the  opinion  of 
the  court. 

This  was  a  statutory  proceeding  by  the  United  States  to 
acquire  for  public  use,  by  condemnation  under  judicial 
process,  certain  land  in  Warren  County,  in  the  Western 
District  of  Virginia.  It  was  based  upon  two  congressional 
enactments:  one,  a  provision  in  the  Army  Appropriation 
Act  of  March  3,  1911,  c.  209,  36  Stat.  1037,  1049,  appro- 
priating ''not  to  exceed  two  himdred  thousand  dollars  for 
the  purchase  of  land  accessible  to  the  horse-raising  section 
of  the  State  of  Virginia,  for  the  assembling,  grazing,  and 
training  of  horses  piu*chased  for  the  mounted  service; '' 
and  the  other,  the  act  of  August  1,  1888,  c.  728,  25  Stat. 
357,  which  reads  as  follows: 

"That  in  every  case  in  which  the  Secretary  of  the 
Treasury  or  any  other  officer  of  the  Government  has 
been,  or  hereafter  shall  be,  authorized  to  procure  real 
estate  for  the  erection  of  a  public  building  or  for  other 
public  uses  he  shall  be,  and  hereby  is,  authorized  to  acquire 
the  same  for  the  United  States  by  condemnation,  under 
judicial  process,  whenever  in  his  opinion  it  is  necessary  or 
advantageous  to  the  Government  to  do  so,  and  the  United 
States  circuit  or  district  courts  of  the  district  wherein  such 
real  estate  is  located,  shall  have  jurisdiction  of  proceedings 
for  such  condemnation,  and  it  shall  be  the  duty  of  the 
Attom^-General  of  the  United  States,  upon  every  appli- 
cation of  the  Secretary  of  the  Treasury,  und^  this  act,  or 
such  other  officer,  to  cause  proceedings  to  be  commenced 
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for  oondenmatioiii  within  thirty  days  from  the  receipt  of 
the  application  at  the  Department  of  Justice. 

''Sec.  2.  The  practicei  pleadings,  forms  and  modes  of 
proceeding  in  causes  arising  under  the  provisions  of  this 
act  shall  conform,  as  near  as  may  be,  to  the  practice, 
pleadings,  forms  and  proceedings  existing  at  the  time  in 
like  causes  in  the  courts  of  record  of  the  State  within  which 
such  circuit  or  district  courts  are  held^  any  rule  of  the 
court  to  the  contrary  notwithstanding." 

The  proceeding  was  initiated,  under  the  Attorney 
General's  direction^  by  a  petition  filed  in  the  District 
Ck>urt  of  the  United  States  for  the  district  wherein  ihh 
land  is  situate,  praying  for  the  appointment  of  commis- 
sioners, according  to  the  law  of  the  State,  to  ascertain  the 
just  compensation  to  be  paid.  Due  notice  having  been 
given,  the  owners  appeared  and  interposed  objections  to 
the  proceediQg;  all  of  which  having  been  considered  and 
overruled,  an  order  was  entered  appointing  commissioners 
agreeably  to  the  prayer  in  the  petition  and  to  the  state 
statute.  The  commissioners  viewed  the  land,  heard  the 
evidence,  fixed  the  compensation  at  upwards  of  $30,000, 
and  returned  into  the^  District  Ck>urt  a  report  of  their 
proceedings  and  ascertainment.  Exceptions  to  the  report 
were  filed  by  the  owners  and,  after  a  hearing,  were  over- 
ruled; whereupon  a  judgment  was  entered  confirming  the 
rq)ort.  198  Fed.  Rep.  284.  The  owners  carried  the  cause 
to  the  Circuit  Ck>urt  of  Appeals,  and  that  court,  bdng  of 
opinion  that  the  Seventh  Amendment  to  the  Ck>nstitution, 
preserving  the  right  of  trial  by  jury,  embraces  such  a 
proceeding,  reversed  the  judgment,  with  a  direction  that 
the  compensation  be  determined  upon  a  trial  before  a 
common-law  jury.  203  Fed.  Rep.  620.  The  United  States 
then  sued  out  the  present  writ  of  error,  and  subsequently 
presented  a  petition  praying  that  the  judgment  of  the  Cir- 
cuit Court  of  Appeals  be  reviewed  upon  writ  of  certiorari, 
if  the  writ  of  error  should  be  regarded  as  premature. 
VOL.  ccxxxii— 30 
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Consideration  of  this  petition  was  postponed  to  the  hear- 
ing upon  the  writ  of  error. 

As  the  proceeding  was  begun  by  the  United  States  and 
the  amount  in  controversy  greatly  exceeds  $1,000,  be- 
sides costs,  there  can  be  no  doubt  that  the  case  is  one  in 
which  a  final  judgment  in  the  Circuit  Court  of  Appeals 
may  be  reviewed  by  this  court  upon  a  writ  of  error. 
Judicial  Code,  §§  128,  241.  But  the  judgment  rendered 
in  that  court  is  not  final  either  in  form  or  substance.  It 
reverses  the  judgment  in  the  District  Court,  vacates  the 
commissioners'  award,  and  requires  that  the  compenea- 
tion  be  ascertained  anew  through  a  trial  by  jury.  Thus, 
it  puts  at  large  the  principal  matter  in  controversy  knd 
refers  it  to  the  District  Court  for  solution  in  the  mode 
indicated.  It  is  therefore  essentially  interlocutory  and 
cannot  be  the  subject  of  a  writ  of  error  from  this  court. 
Tracy  v.  Holcombe,  24  How.  426;  Maqfarland  v.  Brawn, 
187  U.  S.  239;  United  States  v.  KraU,  174  U.  S.  385;  Ger- 
man National  Bank  v.  Spedcert,  181  U.  S.  405,  409.  If  it 
be  erroneous  and  ultimately  operates  prejudicially  to  the 
United  States  the  latter  may,  of  course,  secure  iti3  correc- 
tion by  a  writ  of  error  from  this  court,  but  not  until  the 
case  proceeds  to  a  final  judgment  in  the  Circuit  Court  of 
Appeals.  United  States  v.  Denver  &  Rio  Grande  R.  R. 
Co.,  191  U.  S.  84,  93;  Messenger  v.  Anderson,  225  U.  S. 
436, 444;  ZeckendoTfv.  SteinfeJd,  225  U.  S.  445, 454;-  Union 
Trust  Co.  V.  Wesihus,  228  U.  S.  519,  and  cases  cited.  Be- 
ing premature,  the  writ  of  error  must  be  dismissed. 

The  power  conferred  upon  this  court  by  §  240  of  the 
Judicial  Code  to  require,  by  writ  of  certiorari,  that  cases 
in  the  Circmt  Courts  of  Appeals  be  certified  here  for  re- 
view and  determination  is  plaiiily  confined  to  that  class  of 
cases  in  which,  according  to  the  provisions  of  §§  128  and 
241,  the  final  decrees  and  judgments  of  those  courts  are 
not  reviewable  upon  appeal  or  writ  of  error;  that  is  to  say, 
if  a  case  be  one  which  may  come  here  under  §  241  by 
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appeal  or  writ  of  error  after  a  final  decree  or  judgment  in 
the  Circuit  Court  of  Appeals^  it  is  not  a  case  which  may  be 
brought  here  by  certiorari  under  §  240.  It  is  not  intended 
that  these  two  modes  of  exercising  appellate  authority 
over  the  Circuit  Coiu^  of  Appeals,  one  ui)on  appeal  or 
writ  of  error  and  the  other  upon  certiorari,  shall  be  co- 
existent OS  respects  any  case  or  class  of  cases,  but  rather 
that  the  former,  where  it  exists  at  all,  shall  be  exclusive. 
This  is  fully  recognized  in  Lau  Ow  Bew  v.  United  States, 
144  U.  S.  47,  58;  American  Construction  Co.  v.  Jacksonville 
Co.,  148  U.  S.  372,  385,  and  Forsyth  v.  Hammond,  166 
U.  S.  606,  513,  514. 

This  case  is  hot  within  any  of  the  classes  enumerated 
in  the  latter  part  of  §  128  and  the  amount  in  controversy 
is  greatly  in  excess  of  $1,000,  besides  costs,  so  it  is  a  case, 
as  before  indicated,  in  which  a  final  judgment  by  the 
Circuit  Court  of  Appeals  may  be  reviewed  by  this  court 
upon  writ  of  error  imder  §  241.  And  from  this  it  follows 
that  it  is  not  a  case  which  may  be  brought  here  by  certio- 
rari under  §  240. 

We  do  not  overlook  §  262  of  the  Judicial  Code,  formerly 
§716  of  the  Revised  Statutes,  which  empowers  this 
court  to  issue  all  writs,  not  specifically  provided  for  by 
statute,  which  may  be  necessaiy  for  the  exercise  of  its 
jurisdiction  and  agreeable  to  the  usages  and  principles  of 
law.  No  doubt,  this  provision  contemplates  the  employ- 
ment of  the  writ  of  certiorari  in  instances  not  covered  by 
§  240  and  affords  ample  authority  for  using  the  writ  as  an 
auxiliary  process  and,  whenever  there  is  imperative  neces- 
sity therefor,  as  a  means  of  correcting  excesses  of  jurisdic- 
tion, of  giving  full  force  and  effect  to  existing  appellate 
authority,  and  of  furthering  justice  in  other  kindred  ways. 
American  Construction  Co.  v.  Jacksonville  Co.,  148  U.  S. 
372,  380;  In  re  Chetwood,  165  U.  S.  443,  462;  Whitney 
V.  Dick,  202  U.  S.  132;  McCUUan  v.  Carland,  217  U.  S.  268. 
But  it  may  not  be  used  under  this  provision  as  a  sub« 
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stitute  for  an  appeal  or  writ  of  error  to  correct  mere  errors 
committed  in  the  exercise  of  a  lawful  jurisdiction.  Amer- 
ican Canatructian  Co.  v.  JacksamnUe  Co.^  supra;  In  re 
Tampa  Suburban  R.  R.  Co.,  168  U.  S.  583;  United  States 
V.  Dicfciiwon,  213  U.  S.  92, 102. 

Here  the  use  sought  to  be  made  of  the  writ  is  not  an 
admissible  one.  Whether  the  Seventh  Amendment,  pre- 
serving the  right  of  trial  by  jury,  embraces  a  proceeding  to 
condemn  land  for  public  use  was  one  of  the  questions  aris- 
ing for  decision  in  the  Circuit  Court  of  Appeals.  In 
deciding  it,  the  court  but  exercised  an  undoubted  juris- 
diction, and  this  whether  the  decision  was  right  or  wrong. 
If  wrong,  it  was  a  mere  error,  and  the  land  owners,  having 
invited  it,  will  not  be  heard  to  complain.  The  jury  may 
award  a  less  compensation  than  did  the  commissioners, 
and,  if  so,  the  United  States  will  hardly  be  in  a  position  to 
complain.  Interlocutory  rulings  not  infrequently  become 
of  no  importance  by  reason  of  the  final  result  or  of  inter- 
vening matters,  and  that  may  be  true  here.  But  if  the 
decision  ultimately  operates  prejudicially  to  the  United 
States,  it  can  be  reviewed  and,  if  need  be,  corrected  upon 
a  writ  of  eiTor  from  the  final  judgment,  as  before  indi- 
cated. In  this  situation  we  perceive  no  adequate  reason 
for  resprting  to  the  writ  of  certiorari  under  §  262, 

Writ  of  error  dismissed; 
Petition  for  certiorari  denied. 
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THURSTON  V.  UNITED  STATES. 

APPBAL  FROM  THB   COURT  OF  CLAIMS. 
No.  eOfi.    Submitted  December  22,  1913.— Dedded  February  Zi,  1914. 

The  Court  of  Claims  has  no  general  jurisdiction  over  claims  against 
the  United  States  and  can  take  cognizance  only  of  those  which  are 
committed  to  it  by  some  act  of  Congress.  Johnson  v.  United  States, 
160  U.  S.  546. 

A  claim  embraced  by  §  1  of  the  Indian  Depredation  Act  of  Mareh  3, 
1891,  but  which  accrued  prior  to  July  1, 1865,  is  not  withm  the  juris- 
diction of  the  Court  of  Claims  if  it  falls  within  the  restriction  clause 
of  §  2  because  not  allowed  or  pending  prior  to  the  passage  of  the  act. 

An  appeal  to  the  bounty  or  generosity  of  Congress  for  damages  sus- 
tained from  depredations  by  other  than  Indians  cannot  be  considered 
as  a  claim  for  reparation  for  depredations  of  Indian  wards  of  the 
Government  within  the  meaning  of  the  act  of  1891. 

Jurisdiction  of  a  claim  which  accrued  in  1857,  was  never  allowed  and 
was  not  pending  as  a  claim  for  depredations  by  Indians,  was  expressly 
withheld  by  the  act  of  1891,  and  the  fact  that  the  same  claim  was 
presented  to  Congress  as  a  claim  for  depredations  by  Mormons  does 
not  bring  it  within  the  jurisdiction. 

Thb  facts,  which  involve  the  jurisdiction  of  the  C!ourt  of 
Claims  under  the  Indian  Depredation  Act  of  March  3, 
1891,  and  what  constitutes  a  presentation  of  a  claim 
against  the  United  States  for  depredations  by  Indians  un- 
der the  act,  are  stated  in  the  opinion. 

Mr.  Harry  Peyton^  Mr.  F.  Sprigg  Perry  and  Mr.  J.  W. 
Clark  for  appellant: 

The  Indian  Depredation  Act  does  not  require  that  the 
word  '^Indian"  should  have  been  used  in  the  petition 
which  was  filed  in  Congress. 

If  the  words  of  a  law  are  clear,  there  can  be  no  construc- 
tion which  will  alter  the  plain  meaning  of  the  words  them- 
selves.   UnUed  States  v.  Temple^  105  U.  S.  97,  99;  Maxwell 
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v:  Moore,  22  How.  185,  191;  ThornUy  v.  UnUed  States, 
113  U.  S-  310,  313. 

In  this  act  Congress  has  stated  that  there  must  have 
been  a  claim  pending.  It  did  not  say  that  there  must  have 
been  a  claim  pending  against  Indians,  or  that  the  tribe 
of  Indians  should  be  named,  or  that  the  word  '^ Indian'' 
should  appear. 

The  definition  of  the  term  "claim  pending''  is  a  claim 
for  a  depredation  committed  by  Indians  which  was  pend- 
ing at  the  time  of  the  passage  of  the  act.  That  term  is 
plainly  used  in  the  act  as  a  definition  of  the  character  of 
the  claim.  It  is  simply  a  phrase  descriptive  of  a  certain 
class  of  cases,  and  was  not  intended  as  a  technical  rule 
of  pleading.  Appellant's  claim  falls  within  this  defi- 
nition. 

Throughout  the  entire  act,  the  purpose  of  Congress  is 
shown  to  be  that  of  the  utmost  liberality  in  the  manner 
of  presenting  claims.  A  claim  must  necessarily  be  one  for 
a  depredation  committed  by  Indians.  No  technicalities 
are  permitted  to  stand  in  the  way  of  a  just  claim.  United 
States  V.  Garham,  1^5  U.  S.  316. 

The  claun  of  the  appellant  arose  out  of  an  Indian 
depredation.  There  is  no  question  but  that  the  Indians 
committed  the  outrage  and  took  the  property  and  the 
Court  of  Claims  has  so  held. 

As  to  rules  governing  construction  of  statutes  bearing 
on  this  case,  see  United  SlaJtes  v.  Fisher ,  2  Cr.  358. 

There  can  be  no  construction  where  there  is  no  ai^bigu- 
ity.    This  is  peculiarly  Applicable  jto  the  present  case. 

A  survey  of  the  entire  act  strengthens  this  contention 
and  shows  that  Congress  intended  to  waive  technical 
objections  and  to  include  all  just  claims.  See  Johnson  v. 
United  Steves,  160  U.  S.  546;  White  v.  United  States,  191 
U.  S.  546, 560;  Sturges  v.  Crowninshield,  4  Wheat.  122, 202; 
Potter's  edition  of  Dwarris,  p.  199;  2  Lewis'  Sutherland, 
2d  ed.,  §  367. 
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The  act  must  be  read  literaUy  so  as  to  include  all  claims 
embraced  by  this  clause.  Lewis  v.  United  States,  92  U.  8. 
618;  Bale  Refrigerating  Co.  v.  Sulzberger,  157  V.  S.  1,  citing 
Scott  V.  Reid,  10  Pet.  524,  527;  Brewer  v.  BUmgher,  14 
Pet.  178,  198.  See  also  Market  Co.  v.  Hoffman,  101  U.  S. 
116;  Petri  v.  Commercial  Bank,  142  U.  S.  650;  McKee  v. 
United  States,  164  U.  S.  23;  United  States  v.  GoMenberg, 
168  U.  S.  95. 

Congress  is  presumed  to  know  the  meaning  of  words 
and  the  rules  of  grammar.  When  Congress  used  the  term 
''claim  pending"  it  meant  what  it  said  and  not  thut  a 
claim  had  to  be  pending  against  the  Indians.  Lake  Co.  v. 
Rollins,  130  U.  S.  6^2;  Dewey  v.  United  States,  178  U.  S. 
510;  Marks  v.  United  States,  161 U.  S.  297;  Yerke  v.  United 
Stales,  173  U.  S.  439. 

As  to  the  proviso,  it  plainly  relates  solely  to  the  part 
of  the  enacting  clause  which  provides  for  the  time  of 
filing  claims. 

The  enacting  clause  that  "all  questions  of  the  manner  of 
presenting  claims  is  hereby  waived"  applies  equally  to 
claims  for  depredations  which  occurred  before  and  after 
July  1,1865. 

For  the  rule  limiting  the  effect  of  a  proviso  to  the  clause 
which  it  affects,  see  Sedgwick  on  Interpretation,  §  186, 
p.  257;  Sprmg  v.  Collector,  78  Illinois,  101;  Lehigh  Co.  v. 
Meyer,  102  Pa.  St.  479;  Minis  v.  United  States,  15  Pet. 
423,445. 

The  oflSce  of  this  proviso  is  to  qualify  that  portion  of 
the  enacting  clause  which  relates  to  the  time  of  the  filing 
of  claims  and  to  exclude  certain  cases  from  its  operation. 
This  is  the  usual  and  regular  office  of  a  proviso  and  it  is  so 
used  in  the  present  act.  Compare  cases  of  American  Exp. 
Co.  V.  United  States,  212  U.  S.  422,  434;  Burlingham  v. 
Crause,  228  U.  S.  459,  471;  White  v.  United  States,  191 
U.S.  546. 

The  general  office  of  the  proviso  is  to  restrain  generality 
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and  to  prevent  misinterpretation.  InterOate  Comm. 
Comrnn.  v.  Baird,  194  U.  S.  26,  36. 

In  this  case  the  proviso  does  not  relate  to  that  part  of 
the  enacting  clause  which  waives  all  questions  of  the 
manner  of  presenting  claims.  This  is  an  entirely  separate 
and  distinct  part  of  the  enacting  clause  and  the  dependent 
proviso  is  in  no  way  connected  with  it.  Nesbitt  v.  United 
States,  186  U.  S.  153. 

Congress  was  in  no  way  bound  by  any  rules  or  regula- 
tions of  the  Secretary  of  the  Interior.  LecJiy  v.  United 
/Sfo(68, 41  Ct.  Cls.  266.  And  9Ge  United  States  Y.Martinez, 
195  U.  S.  469. 

The  saving  clause  of  §  2  preserves  from  the  operation 
of  the  proviso  those  cases  which  were  pending  at  the  time 
of  the  passage  of  the  act.  United  States  v.  Martinez^  195 
U.  S.  476. 

For  the  rule  of  construction  relative  to  the  interpreta- 
tion of  dependent  clauses,  see  Rjfan  v.  Carter,  93  U.  S. 
78;  United  States  v.  Dickson,  15  Pet.  141. 

Unless  this  case  falls  clearly  within  the  terms  of  the  pro- 
viso it  is  to  be  consiiiered  as  falling  within  the  terms  of  the 
general  enacting  and  saving  clauses.  Schlemmer  v.  Buffalo 
ike.  Railroad,  205  U.  S.  1,  10;  Jamerre  v.  Central  AUar 
gracia,  217  U.  S.  502. 

In  the  determination  of  claims  for  Indian  depredations 
filed  in  the  Interior  Department,  it  was  not  necessary  that 
notice  be  given  to  the  Indians.  Jaeger  v.  United  States,  27 
Ct.  Cls.  278,  287;  Leahy  v.  United  States,  41  Ct.  Cls.  266. 

The  court  will  not  undertake  to  prescribe  for  Congress 
any  technical  rules  for  pleading. 

For  a  further  construction  of  the  term  '^ claim  pending" 
as  used  in  the  Tucker  and  Bowman  acts,  see  cases  of 
Cahalan,  42  Ct.  Cls.  281,  and  Cofer,  30  Ct.  Cls.  131, 
134. 

The  purpose  of  §  2  was  to  protect  diligent  claimants 
and  to  prevent  the  filing  of  stale  claims.   Weston  v.  United 
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States,  29  Gt  Cls.  420;  Stevens  v.  United  States,  34  Gt.  Ob. 
244;  Martin  v.  United  States,  46  Gt.  Gls.  200. 

The  Government  cannot  claim  it  was  in  any  way  prej- 
udiced by  the  defective  manner  in  which  this  claim  was 
filed  before  Gongress. 

The  massacre  which  occurred  at  Mountain  Meadows 
was  a  public  event  of  great  and  horrible  interest  and  was 
of  general  notoriety  throui^out  the  length  and  breadth  of 
the  land.  Numerous  official  investigations  and  reports  to 
Gongress  were  made  by  the  Indian  Office  and  War  De- 
partment as  early  as  1858  and  1859.  In  all  of  these  re- 
ports it  officially  appeared  that  the  Indians  committed 
the  massacre  under  the  leadership  of  the  Mormons. 

The  coiu-ts,  and  Gongress  as  well,  wiU  take  judicial 
notice  of  a  matter  of  history.  Bank  of  Augusta  v.  Earle, 
13  Pet.  519,  590;  United  States  v.  Union  Pac.  R.  R.,  91 
U.  S.  72, 79;  1  Greenleaf's Evidence,  15th ed.,  §  5]Svrinner' 
ton  V.  Columbia  Ins.  Co.,  37  N.  Y.  174. 

A  recovery  can  be  denied  in  this. case  only  upon  highly 
technical  grounds.  The  equities  of  the  case  are  all  in 
favor  of  the  claimant.  The  claimant  lost  her  property 
as  set  out  in  the  petition  and  the  Gourt  of  Gkums  has  found 
this  fact  from  the  evidence.  It  is  only  by  a  forced  and 
strained  construction  of  the  act  that  the  Government 
can  exclude  this  claim. 

A  construction  of  this  statute  in  accordance  with  the 
contention  of  the  Government  would  be  in  violation  of 
that  liberality  which  characterizes  the  act. 

The  findings  disclose  that  they  are  full  and  adequate 
and  protect  every  substantial  right  of  the  Government. 
Green  C^niy  v.  Thomas'  Executor,  211  U.  S.  598. 

Mr.  Assistant  Attorney  General  Thompson  for  the  United 
States: 

The  act  of  March  3,  1891,  must  be  strictly  construed. 
Price  V.  United  States,  174  U.  S.  373;  Wilson  v.  United 
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States,  2SCt  Cb.  6;  Johnson  v-  United  States,  160  U.  S. 
646;  Wiscan^n  Cent.  R.  R.  Co.  v.  United  States,  164  U-  S. 
190,  202. 

The  Indian  Depredation  Act  required  that  a  claim 
which  accrued  previous  to  July  1, 1865,  must,  as  presented 
to  Congress,  have  charged  Indians  with  having  committed 
the  depredation.  All  records  show  that  in  all  cases  the 
claim  of  the  petitioner  for  redress  chaises  the  Mormons 
with  having  committed  the  depredations.  Nowhere  are 
Indians  mentioned.  Under  the  act  the  claim,  having 
arisen  previous  to  July  1,  1865,  as  presented  to  Congress 
must  have  named  and  charged  Indians  with  having  com* 
mitted  the  depredation,  and  the  bills  introduced  must 
ako  have  charged  Indians.  Otherwise,  this  claim  was  not 
pending  prior  to  the  passage  of  the  Indian  Depredation 
Act  of  1891.  Marks  v.  Untied  States,  161  U.  S.  297, 
306. 

The  proviso  of  the  act  is  one  of  limitation,  and  in  order 
that  the  Court  of  Claims  might  have  jurisdiction,  a  claim 
which  accrued  prior  to  July  1,  1865,  must  have  been  filed 
in  Congress  prior  to  March  3, 1891. 

Appellant's  petition  before  Congress,  having  prayed  for 
a  gratuity,  did  not  allege  a  claim. 

Under  Prigg  v.  Pennsylvania,  16  Pet.  639,  615,  a  claim 
is  a  demand  of  some  matter  as  of  right. 

Appellant  had  no  claim  against  the  Mormons  for  which 
the  United  States  would  be  liable.  At  the  same  time  the 
petitions  and  the  affidavits  filed  therein,  having  failed  to 
name  Indians,  would  lead  to  the  irresistible  condiision 
that  she  had  abandoned  what  claun,  if  any,  she  had 
against  them.  Therefore,  her  asserted  "claim  {^ending" 
was  not  a  claim,  but  merely  an  appeal  to  the  generosity 
of  Congress,  and  did  not  come  within  the  meaning  of  the 
proviso  of  §  2  of  the  act. 

The  court,  having  found  from  the  evidence  that  both 
Indians  and  Mormons  confiscated  the  property,  could  not 
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have  entered  any  other  judgment  than  that  of  dismisHal 
of  the  petition. 

Mr.  Justice  Van  Dbyanter  delivered  the  opinion  of 
the  court. 

This  suit  was  b^un  in  the  Court  of  Claims  in  1892, 
under  the  Indian  Depredation  Act  of  March  8^  1891 , 
c.  538,  26  Stat.  851,  to  recover  from  the  United  States  and 
the  Ute  Indians  the  value  of  certain  personal  property 
alleged  to  have  belonged  to  appellant's  intestate  and  to 
have  been  taken  and  destroyed  by  members  of  the  Ute 
tribe  in  1857.  It  was  also  alleged  titiat  the  claim  had  been 
presented  to,  and  was  pending  before,  the  House  of 
Representatives  in  1877  and  1878.  The  allegations  of  the 
petition  were  traversed,  and  a  trial  resulted  in  a  j  udgment 
of  dismissal  for  want  of  jurisdiction,  upon  the  ground  that 
the  claim  accrued  before  July  1,  1865,  and  had  not  been 
presented  to  Congress,  or  any  officer  authorized  to  inquire 
into  such  claims,  prior  to  the  act  of  1891,  and  so  was  not 
cognizable  imder  that  act« 

The  facts  disclosed  in  the  findings  and  material  to  be 
noticed  are  these:  The  depredation  occurred  at  Mountain 
Meadows,  Utah,  September  11, 1857,  while  the  appellant's 
intestate  was  en  route,  with  an  emigrant  train,  from 
Arkansas  to  California,  his  life  being  taken  at  the  time. 
In  1877  and  again  in  1878  one  of  his  daughters,  on  behalf 
of  his  heirs,  presented  to  Congress  a  petition  praying  that 
they  be  reimbursed  for  the  property  from  the  public 
treasury.  The  petitions,  as  also  the  accompanying  affi- 
davits, represented  that  the  depredation  was  committed  by 
Mormons  acting  imder  the  direction  of  Brigham  Yoimg, 
and  contained  no  suggestion  that  it  was  in  any  wise 
chargeable  to  Ute  Indians  or  to  any  Indians.  In  response 
to  each  of  the  petitions  a  bill  was  introduced  in  the  House 
of  R^resentatives,  reciting  that  the  depredation  was  comT 
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mitted  by  Mormons  at  the  instance  of  Brigham  Young, 
and  maldng  an  appropriation  to  reimburse  the  heirs  as 
prayed  in  the  petition,  but  neither  bill  was  passed  and  the 
claim  was  not  otherwise  recognised  by  Congress.  In  no 
other  way  or  form  was  the  claim  presented  to  or  pending 
before  any  department  of  the  Government,  or  any  of  its 
officers  or  agents,  prior  to  the  passage  of  the  act  of  1891. 

Preliminarily,  it  is  well  to  observe  that  the  Court  of 
Claims  has  no  general  jurisdiction  over  claims  against  the 
United  States  and  can  take  cognizance  only  of  those 
which  by  the  terms  of  some  act  of  Congress  are  committed 
to  it.   Johnson  v.  United  States,  160  U.  S.  646,  549. 

Turning  to  the  act  of  1891  we  find  that  it  is  not  couched 
in  general  terms,  but,  on  the  contrary,  carefully  specifies 
what  claims  may  be  considered  and  as  carefully  points 
out  some  which  it  is  intended  shall  not  be  considered. 
It  is  entitled  '^An  Act  to  provide  for  the  adjudication 
and  payment  of  claims  arising  from  Indian  depredations." 
Its  first  section  empowers  the  court  to  inquire  into  and 
adjudicate,  among  others  not  material  here,  ''All  claims 
for  property  of  citizens  of  the  United  States  taken  or 
destroyed  by  Indians  belonging  to  any  band,  tribe,  or 
nation  in  amity  with  the  United  States,  without  just 
cause  or  provocation  on  the  part  of  the  owner  or  agent 
in  charge,  and  not  returned  or  paid  for."  And  the  second 
section  declared,  26  Stat.  852: 

''That  all  questions  of  limitations  as  to  time  and  man- 
ner of  presenting  claims  are  hereby  waived,  and  no  claim 
shall  be  excluded  from  the  jurisdiction  of  the  court  be- 
cause not  heretofore  presented  to  the  Secretary  of  the  In- 
terior or  other  officer  or  department  of  the  Government: 
Provided,  That  no  claim  accruing  prior  to  July  first, 
eighteen  himdred  and  sixty-five,  shall  be  considered  by 
the  court  unless  the  claim  shall  be  allowed  or  has  been 
or  is  pending  prior  to  the  passage  of  thid  act,  before  the 
Secretary  of  the  Interior  or  the  Congress  of  the  United 
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States,  or  before  any  superintendent,  agent,  sub-agent 
or  commissioner,  authorised  under  any  act  of  Congress 
to  enquire  into  such  claims;  but  no  case  shall  be  con* 
sidered  pending  unless  evidence  has  been  presented 
therein:    ..." 

Assuming,  without  so  deciding,  that  the  clause  quoted 
from  the  first  section,  if  not  otherwise  restrained,  is  broad 
enough  to  embrace  the  present  claim,  notwithstanding 
some  of  its  particulars  not  here  noticed,  we  come  to  con- 
sider whether  it  is  within  the  restrictive  clause  in  the 
second  section,  declaring  that  no  claim  accruing  prior 
to  July  1,  1865,  shall  be  considered  unless  it  was  allowed 
or  was  pending  prior  to  the  passage  of  the  act.  To  a 
bettet  imderstanding  of  this  clause  a^d  the  preceding 
one  in  the  same  section  it  is  well  to  recall  that  there  was  an 
existing  limitation  of  time  upon  the  prosecution  of  claims 
against  the  Government,  (Rev.  Stat.,  §  1069,)  and  that 
there  had  been  and  were  then  various  statutory  and  treaty 
provisions  regulating  the  manner  of  presenting  claims  for 
Indian  depredations,  by  whom  they  were  to  be  examined, 
and  the  evidence  required  to  sustain  them.  4  Stat.  729, 
731,  c.  161,  §  17;  11  Stat.  388, 401,  c.  66,  §  8;  12  Stat.  120, 
Res.  No.  26;  16  Stat.  335,  360,  c.  296,  §  4;  17  Stat.  165, 
190,  c.  233,  §  7;  Rev.  Stat.,  §§  466,  2098,  2156,  2157; 
23  Stat.  362, 376,  c.  341 ;  13  Stat.  674,  Art.  6;  15  Stat.  620, 
Arts.  5  and  6.  Both  clauses  must  be  read  in  the  light  of 
those  limitations  and  provisions,  and  when  this  is  done,  it 
is  apparait  that  Congress,  while  disposed  to  be  very  liberal 
in  waiving  prior  restrictions  upon  the  time  and  mode  of 
presenting  such  claims,  deemed  it  unwise  to  open  the  door 
so  wide  in  respect  of  claims  accruing  prior  to  July  1, 1865, 
and  therefore  declared  that  the  court  should  not  consider 
them,  save  wh^:e  they  had  been  allowed  or  had  been  pend- 
ing prior  to  the  passage  of  the  act. 

The  present  claun  accrued  in  1857,  was  never  allowed, 
and  wad  not  a  pending  claim  before  the  date  of  the  act. 
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unless  it  can  be  said  that  it  was  pending  before  Congress 
in  1877  and  1878.  We  think  this  cannot  properly  be  said. 
The  claim  to  which  the  attention  of  Congress  was  invited 
in  those  years  was  not  for  an  act  of  depredation  by  Indians, 
but,  as  was  stated  in  the  petitions  and  accompanying  affi- 
davits and  in  the  bills  introduced  in  response  thereto, 
was  for  a  depredation  by  Mormons.  No  one  could  imder- 
stand  from  the  petitions  and  affidavits  or  from  the  bills 
that  there  was  any  purpose  to  claim  indemnity  from  the 
Government  on  the  ground  that  the  depredation  was 
committed  by  its  Indian  wards  or  to  obtain  reparation 
from  the  latter  through  the  exertion  of  the  Government's 
control  over  them.  Rightly  speaking,  it  was  merely  an 
appeal  to  the  bounty  or  generosity  of  Congress,  and  prob- 
ably was  so  regarded  by  the  latter.  At  all  events  it  was 
not  an  assertion  or  presentation  of  the  claim  which  is 
the  subject  of  this  suit,  for  the  latter  is  for  an  act  of  dep- 
redation by  Indians,  not  by  Mormons.  We  are  accord- 
ingly of  opinion  that  the  claim  is  one,  jurisdiction  of  which 
is  expressly  withheld  from  the  Court  of  Claims  by  the 
act  of  1891. 

Judgment  affirmed. 


PEBRIN  V.  UNITED  STATES. 

EBROB  TO  THE  DISTRICT  COUBT  OF  THE  UNITED  STATES 
FOB  THE  DISTRICT  OF  SOUTH  DAKOTA. 

No.  707.    Submitted  January  13,  1914.— Decided  February  24,  1914. 

Congress  has  power  to  prohibit  the  introduction  of  intoxicating  liquors 
into  an  Indian  reservation  wheresoever  dtuate  and  to  prohibit  traffic 
in  such  liquors  with  tribal  Indians  whether  upon  or  ofif  a  reeerva- 
tion,  and  whether  within  or  without  the  limits  of  a  State. 

That  power  is  sufficiently  comprehensive  to  enable  Congress  when 
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securing  the  cession  of  a  part  of  an  Indian  reservation  within  a  State 
to  prohibit  the  sale  of  intoxicants  upon  the  ceded  lands,  if  in  its 
judgment  the  prohibition  is  reasonably  essential  to  the  protection  of 
the  Indians  residing  on  the  unceded  lands. 

As  Congress  possesses  this  power,  the  State  possesses  no  exclusive 
control  over  the  subject  and  the  congressional  prohibition  is  su- 
preme. 

The  provision  in  Art  17  of  the  agreement  with  the  Yankton  Sioux 
against  the  sale  of  intoxicating  liquor  on  the  lands  ceded  to  the 
United  States  and  the  prohibition  in  the  act  of  August  15,  1894, 
ratifying  the  agreement,  are  both  within  the  power  of  Congress  and 
are  proper  regulations  for  the  protection  of  the  Indian  wards  of  the 
Nation. 

While  a  prohibition  by  act  of  Congress  against  the  sale  of  liquor  on 
lands  ceded  by  Indians  to  the  United  States  within  the  limits  of  a 
State,  to  be  a  constitutional  exercise  of  the  power  of  Congress,  must 
not  ^o  beyond  what  is  reasonably  essential  to  the  protection  of  the 
Indians,  and  may  become  inoperative  when  all  the  Indians  affected 
thereby  become  completely  emancipated  from  Federal  control.  Con- 
gress is  invested  with  wide  discretion  and  its  action,  unless  purely 
arbitrary,  must  be  accepted  and  given  full  effect  by  the  courts. 

The  prohibition  against  the  sale  of  liquor  on  land  ceded  by  the  Yankton 
Sioux,  under  the  agreement  ratified  by  the  act  of  August  15,  1894, 
properly  remains  in  force  so  long  as  conditions  remain,  as  they  still 
do,  substantially  the  same,  and,  unless  sooner  altered  by  Congress, 
will  continue  so  long  as  the  presence  and  status  of  the  Indians  sustain 
it  as  a  Federal  r^pilation. 

The  facts,  v«rhich  involve  the  construction  of  the  pro- 
visions in  the  treaty  and  statutes  establishing  the  Yankton 
Sioux  Indian  Reservation  against  the  sale  of  liquor  and 
the  effect  of  such  provisions  on  the  sale  of  liquor  on  ceded 
lands  forming  a  part  of  such  Reservation,  are  stated  in 
the  opinion. 

Mr.  Charles  H.  Bartelt  and  Mr.  Edwin  R.  Wirums  for 
plaintiff  in  .error. 

Mr.  Assistant  Attorney  General  Wallace  for  the  United 
States. 
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Mr.  Justice  Van  Deyanter  delivered  the  opinion  of 
the  court. 

This  direct  writ  of  error  bring?  under  review  a  judgment 
of  conviction  for  unlawfully  selling  intoxicating  liquors 
upon  ceded  lands  formerly  included  in  the  Yankton  Sioux 
Indian  Reservation,  in  the  State  of  South  Dakota.  This 
reservation  was  created  by  the  treaty  of  April  19,  1868, 
11  Stat.  743,  for  the  use  of  the  Yankton  tribe  of  Sioux 
Indians,  and  originally  embraced  400,000  acres.  A  con- 
siderable  part  of  it  was  allotted  in  severalty  to  the  mem- 
bers of  the  tribe  imder  the  act  of  February  8, 1887,  c.  119, 
24  Stat.  388,  and  the  amendatory  act  of  February  28, 1891, 
c.  383,  26  Stat.  794,  the  allotments  being  in  small  tracts 
scattered  throughout  the  reservation.  By  an  agreement 
ratified  and  confirmed  by  Congress  August  15,  1894, 
28  Stat.  286,  314,  c.  290,  the  tribe  ceded  and  relinquished 
to  the  United  States  all  the  unallotted  lands.  In  arti- 
cle 17  of  the  agreement  it  was  stipulated:  "No  intoxicat- 
ing liquors  nor  other  intoxicants  shall  ever  be  sold  or  given 
away  upon  any  of  the  lands  by  this  agreement  ceded  and 
sold  to  the  United  States,  nor  upon  any  other  lands 
within  or  comprising  the  reservations  of  the  Yankton 
Sioux  or  Dakota  Indians  as  described  in  the  treaty  be- 
tween the  said  Indians  and  the  United  States,  dated 
April  19th,  1858,  and  as  afterwards  surveyed  and  set  oflf 
to  the  said  Indians.  The  penalty  for  the  violation  of  this 
provision  shall  be  such  as  Congress  may  prescribe  in  the 
act  ratif}dng  this  agreement."  And  in  the  ratifying  act 
it  was  provided,  28  Stat.  319:  "That  every  person  who 
shall  sell  or  give  away  any  intoxicating  liquors  or  other 
intoxicants  upon  any  of  the  lands  by  said  agreement 
ceded,  or  upon  any  of  the  lands  included  in  the  Yankton 
Sioux  Indian  Reservation  as  created  by  the  treaty  of 
April  nineteenth,  eighteen  hundred  and  fifty-eight,  shall 
be  punishable  by  imprisonment  for  not  more  than  two 
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years  and  by  a  fine  of  not  more  than  three  hundred 
dollars." 

Conformably  to  §  5  of  the  act  of  1887,  each  allottee  was 
given  a  trust  certificate  declaring  that  the  United  States 
would  hold  the  land  embraced  in  his  allotment,  for  the 
period  of  twenty-five  years  or  such  extended  period  as 
the  President  might  direct,  in  trust  for  him,  or,  in  case 
of  his  decease,  for  his  heirs,  but  without  power  in  him 
or  them  to  convey  or  make  any  contract  touching  the 
land  during  the  trust  period,  and  at  the  expiration  of 
that  period  would  issue  to  him  or  them  a  patent  convey- 
ing the  title  in  fee,  discharged  of  the  trust.  Some  of  the 
allotted  lands  were  subsequently  disposed  of  pursuant 
to  express  authority  from  Congress,  and  those  remaining 
approach  100,000  acres,  occupied  by  more  than  1,500 
Indians.  Rep.  Com.  Ind.  Aifairs,  1911,  p.  72.  The 
trust  period  has  not  expired,  nor  has  the  tribal  relation 
of  the  Indians  been  dissolved.  An  agent  or  superintend- 
ent remains  in  charge  of  their  affairs  and  they  are  still 
wards  of  the  Government.  HalloweU  v.  United  States, 
22i  U.  S.  317;  United  States  v.  Sandoval,  231 U.  S.  28. 

The  ceded  lands,  excepting  some  small  tracts  retained 
by  the  Government  as  sites  for  an  Indian  agency,  Indian 
schools,  and  jthe  like,  were  opened  to  disposition  under 
the  homestead  and  townsite  laws.  May  21,  1895,  29 
Stat.  865,  and  have  largely  passed  into  private  ownership. 

The  place  at  which  the  intoxicating,  liquors  were  sold 
was  within  the  defendant's  own  premises  in  the  town  of 
Dante,  an  organized  municipality  located  upon  a  part  of 
the  ceded  lands  then  held  in  private  ownership  by  the 
inhabitants,  none  of  whom  was  an  Indian.  The  defendant 
is  a  white  num,  but  whether  the  persons  to  whom  the 
liquors  were  sold  were  white  or  Indian  does  not  appear, 
and  is  immaterial  under  the  statutory  provision  before 
quoted,  upon  which  the  prosecution  was  founded. 

The  objections  urged  in  the  District  Court  against  the 
VOL.  ccxxxn— 31 
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conviction,  and  now  renewed,  cail  in  question  the  validity 
of  that  statutory  provision  and  are,  first,  that  the  power 
to  regulate  the  sale  of  intoxicating  liquors  upon  all  ceded 
lands  rests  exclusively  in  the  State,  and,  second,  that  if 
Congress  possesses  any  such  power  it  necessarily  is  limited 
to  what  is  reasonably  essential  to  the  protection  of  the 
Indians  occupying  the  unceded  lands,  and  that  this  limita- 
tion is  transcended  by  the  provision  in  question  because 
it  embraces  territory  greatly  in  excess  of  what  the  situation 
reasonably  requires  and  because  its  operation  is  not  con- 
fined to  a  designated  period,  reasonable  in  duration,  but 
apparently  is  intended  to  be  perpetual. 

The  power  of  Congress  to  prohibit  the  introduction  of 
intoxicating  liquors  into  an  Indian  reservation,  whereso- 
ever situate,  and  to  prohibit  traffic  in  such  liquors  with 
tribal  Indians,  whether  upon  or  ofiF  a  reservation  and 
whether  within  or  without  the  limits  of  a  State,  does  not 
admit  of  any  doubt.  It  arises  in  part  from  the  clause  in 
the  Constitution  investing  Congress  with  ituthority  ''to 
regulate  commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes,"  and  in*  part 
from  the  recognized  relation  of  tribal  Indians  to  the 
Federal  Government.  United  States  v.  HoUidayj  3  Wall. 
407,  417;  United  States  v.  Sutton,  215  U.  S.  291;  HaUaweU 
V.  United  States,  supra;  Ex  parte  Webb,  225  U.  S.  663, 
683,  691;  United  States  v.  Wright,  229  U.  S.  226;  United 
States  V.  Sandoval,  supra.  "These  Indian  tribes  are  the 
wards  of  the  Nation.  They  are  conmiunities  dependent 
on  the  United  States.  .  .  .  From  their  very  weak- 
ness and  helplessness,  so  largely  due  to  the  course  of  d^- 
ing  of  the  Federal  Government  with  them  and  the  treaties 
in  which  it  has  been  promised,  there  arises  the  duty  of 
protection,  and  with  it  the  power.  This  has  always  been 
recognized  by  the  Executive  and  by  Congress,  and  by 
this  court,  whenever  the  question  has  arisen/'  United 
States  y.Kagatna,llSTJ.  8.375,383. 
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Whether  this  power  to  protect  the  Government's  Indian 
wards  against  the  evils  of  intemperance,  of  which  they 
are  easy  victims,  is  sufficiently  comprehensive  to  enable 
Congress,  when  seeming  the  cession  of  part  of  an  Indian 
reservation  within  a  State,  to  prohibit  tEe  sale  of  intoxi* 
cants  upon  the  ceded  lands,  if  in  its  judgment  that  is 
reasonably  essential  to  the  protection  of  the  Indians  re- 
siding upon  the  unceded  lands,  is  the  real  question  pre- 
sented by  the  first  of  the  defendant's  objections.  We  say 
it  is  the  real  question,  because  if  Congress  possesses  power 
to  do  this  it  follows  that  the  State  possesses  no  exclusive 
control  over  the  subject  and  that  the  congressional  pro- 
hibition is  supreme.  United  States  v.  HoUidaj/y  supra, 
p.  419. 

The  stipulation  before  quoted  shows  that  when  the 
Indians  and  the  commissioners  representing  the  United 
States  agreed  upon  a  cession  of  the  unallotted  lands, 
among  which  the  allotted  tracts  were  interspersed,  both 
were  of  opinion  that  due  regard  for  the  welfare  of  the 
Indians  required  that  traffic  in  intoxicants  upon  the 
ceded  lands  be  interdicted,  as  it  was  before  the  cession; 
and  Congress,  evidently  being  of  a  like  opinion,  inserted 
in  the  ratifying  act  the  provision  making  it  a  punishable 
offense  for  any  person  to  sell  or  give  away  any  intoxicating 
liquors  or^ther  intoxicants  upon  any  of  the  ceded  lands. 
Stipulations  and  provisions  of  this  character  are  not 
new,  but  have  occasionally  appeared  in  Indian  treaties  and 
legislation  for  more  than  fifty  years.  The  case  of  United 
States  V.  Forty4ktee  Gallons  of  Whiskey,  93  U.  S.  188,  arose 
out  of  a  treaty  with  the  Chippewas  in  1863,  13  Stat.  668, 
wherein  a  considerable  portion  of  a  reservation  in  the 
State  of  Minnesota  was  ceded  to  the  United  States.  The 
treaty  contained  a  stipulation  that  the  laws  of  the  United 
States,  then  in  force  or  thereafter  enacted,  prohibiting  the 
introduction  and  sale  of  spirituous  liquors  in  the  Indian 
country  should  be  operative  throughout  the  ceded  lands 
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until  Congress  or  the  President  should  direct  otherwise, 
and  the  principal  question  in  the  case  was  whether  this 
stipulation  encroached  upon  the  power  of  the  State  and 
upon  its  equal  footing  with  the  original  States.  This 
court  upheld  the  stipulation,  and  in  the  course  of  the 
opinion,  after  observing  (p.  194)  that  the  power  of  Con- 
gress to  regulate  conimerce  with  the  Indian  tribes  is  ''as 
broad  and  as  free  from  restrictions  as  that  to  regulate 
conunerce  with  foreign  nations,"  said  (p.  195):  ''As  long 
as  these  Indians  remain  a  distinct  people,  with  jeui  existing 
tribal  organization,  recognized  by  the  political  department 
of  the  Government,  Congress  has  the  power  to  say  with 
whom,  and  on  what  terms,  they  shall  deal,  and  what 
articles  shall  be  contraband.  If  Uquor  is  injurious  to 
them  inside  of  a  reservation,  it  is  equally  so  outside  of  it; 
and  why  cannot  Congress  forbid  its  introduction  into  a 
place  near  by,  which  they  would  be  likely  to  frequent? 
It  is  easy  to  see  that  the  love  of  liquor  would  tempt  them 
to  stray  beyond  their  borders  to  obtain  it;  and  that  bad 
white  men,  knowing  this,  would  carry  on  the  traffic  in 
adjoining  localities,  rather  than  venture  upon  forbidden 
ground."  And  again  (p.  197) :  "The  chiefs  doubtless  saw, 
from  the  curtailment  of  their  reservation,  and  the  conse- 
quent restriction  of  the  limits  of  the  'Indian  country,' 
that  the  ceded  lands  would  be  used  to  store  Uquors  for 
sale  to  the  young  men  of  the  tribe;  and  they  well  knew, 
that,  if  there  was  no  cession,  they  were  already  sufficiently 
protected  by  the  extent  of  their  reservation.  Under  such 
circumstances,  it  was  natiuul  that  they  should  be  unwilling 
to  sell,  until  assured  that  the  commercial  regulation  re- 
specting the  introduction  of  spirituous  liquors  should 
remain  in  force  in  the  ceded  country,  until  otherwise 
directed  by  Congress  or  the  President.  This  stipulation 
was  not  oiiJy  reasonable  in  itself,  but  was  justly  due  from  a 
strong  government  to  a  weak  people  it  had  engaged  to 
protect.    .    •    .    Based  as  it  is  exclusively  on  the  Federal 
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authority  over  the  svll^edlrmcMery  there  is  no  disturbance 
of  the  principle  of  state  equality.''  The  case  came  here  a 
second  time  and  the  views  before  expressed  were  re- 
affirmed.   108U.  S.  491. 

The  case  of  Dick  v.  United  States,  208  U.  S.  340,  is  even 
more  in  point.  There  the  Nez  Perce  tribe,  by  an  agreement 
ratified  by  Congress,  had  ceded  to  the  United  States  a 
large  portion  of  their  reservation  in  the  State  of  Idaho, 
and  in  the  agreement  was  a  stipulation  subjecting  the 
ceded  lands,  for  a  period  of  twenty-five  years,  to  the 
Federal  laws  prohibiting  the  introduction  of  intoxicants 
into  the  Indian  country.  The  major  part  of  the  unoeded 
lands  was  allotted  in  severalty  to  members  of  the  tribe 
under  the  acts  of  1887  and  1891,  supra,  and  the  ceded 
lands  were  opened  to  disposition  imder  the  public-land 
laws.  In  regular  course,  some  of  the  ceded  lands  were 
patented  to  white  men  and  came  to  be  the  site  of  a  town. 
Under  the  stipulation,  Dick  was  prosecuted  for  introducing 
intoxicating  liquors  into  the  town  and  was  convicted; 
whereupon  he  brought  the  judgment  here  for  review,  his 
chief  contention  being  that,  in  view  of  Idaho's  position  as 
a  State,  ^Congress  was  without  constitutional  power  to 
authorize  or  ratify  the  stipulation.  Upon  full  considera- 
tion this  court  affirmed  the  judgment,  and,  following 
United  States  v.  Forty^three  Gallons  of  .Whiskey,  supra, 
and  other  cases,  held  that  the  stipulation  was  a  valid 
regulation  and  not  subject  to  objection  on  constitutional 
grounds.  See  also  Bates  v.  Clark,  95  U.  S.  204,  208; 
Clairmont  v.  United  States,  225  U.  S.  551, 558. 

We  could  not  sustain  the  defendant's  first  objection 
without  departing  from  the  principles  announced  and 
applied  in  those  cases,  and  this  we  have  no  disposition  to 
do,  for  we  regard  them  as  embod3ring  a  right  conception  of 
the  power  of  Congress  in  dealing  with  the  Indian  wards 
and  adopting  measures  for  their  protection. 

We  come,  then,  to  the  objection  that  the  prohibition  in 
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the  act  of  1894  covers  an  unnecessarily  extensive  territory 
and  is  not  limited  in  duration,  and  so  transcends  the 
power  of  Congress. 

As  the  power  is  incident  only  to  the  presence  of  the 
Indians  and  their  status  as  wards  of  the  Government,  it 
must  be  conceded  that  it  does  not  go  beyond  what  is 
reasonably  essential  to  their  protection,  and  that,  to  be 
effective,  its  exercise  must  not  be  purely  arbitrary,  but 
founded  upon  some  reasonable  basis.  Thus,  a  prohibition 
like  that  now  before  us,  if  covering  an  entire  State  when 
there  were  only  a  few  Indian  wards  in  a  single  county, 
undoubtedly  would  be  condenmed  as  arbitrary;  And  a 
prohibition  valid  in  the  beginning  doubtless  would  be- 
come inoperative  when  in  r^ular  course  the  Indians 
affected  were  completely  emancipated  from  Federal 
guardianship  and  control.  A  different  view  in  either  case 
would  involve  an  tmjustifiable  encroachment  upon  a 
power  obviously  residing  in  the  State.  On  the  other 
hand,  it  must  also  be  conceded  that,  in  determining  what 
is  reasonably  essential  to  the  protection  of  the  Indians, 
Congress  is  invested  with  a  wide  discretion,  and  its 
action,  imless  purely  arbitrary,  must  be  accepted  and 
given  full  effect  by  the  courts. 

The  claim  that  the  territory  covered  by  this  prohibition 
is  so  excessive  as  to  make  it  purely  arbitrary  is  devoid  of 
merit.  The  original  reservation  embraced  400,000  acres, 
a  district  practically  25  miles  square.  The  allotments  are 
in  small  tracts  scattered  throughout  this  district  and 
aggregate  nearly  100,000  acres.  The  number  of  Indians 
affected  is  upwards  of  1,500  and  they  are  more  or  less  in  a 
state  of  transition  from  an  xmsettled  to  a  settled  life.  In 
this  situation,  and  having  some  regard  to  the  weakness  of 
Indians  in  respect  of  the  use  of  intoxicants,  we  are  far 
from  believing  that  Congress  exceeded  the  limits  of  its 
discretion  in  applying  the  prohibition  to  all  the  ceded 
lands. 
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Of  the  claim  that  the  prohibition  is  not  expressly  limited 
in  its  duration  it  is  enough  to  observe  that  this  objection 
cannot  be  of  present  avail.  The  conditions  justifying  the 
prohibition  remain  substantially  the  same  as  when  it  was 
adopted.  The  trust  period  has  not  expired,  the  tribal 
relation  has  not  been  dissolved,  and  the  wardship  of  the 
Indians  has  not  been  terminated.  See  Tig^  v.  Western 
Investment  Co.,  221  U.  S.  286,  315;  Act  May  8,  1906,  34 
Stat.  182,  c.  2348;  United  States  v.  PdtMn  (decided  this 
day,  ante,  p.  442).  The  fact  that  the  conditions  may 
become  so  changed  in  the  futiure  as  to  render  the  prohibi- 
tion inoperative  affords  no  reason  for  condemning  it 
now.  Unless  sooner  repealed,  it  will  continue  in  force  as 
long  as  the  presence  and  status  of  the  Indians  sustain  it  as 
a  Federal  regulation. 

Jtidgment  affirmed. 


PROKOVOST  V.  UNITED  STATES. 

ERROR  TO  THE  DISTRTCT  COURT  OF  THE  UNITED  STATES  FOR 
THE  DISTRICT  OF  MONTANA. 

No.  12B.    Submitted  January  15,  1914.— Dedded  Februaxy  24,  1914. 

Under  the  act  of  January  30, 1897,  29  Stat.  506,  it  is  an  offense  against 
the  United  States  to  introduce  liquor  into  the  Indian  country,  and 
this  act  embraces  Indian  country  within  a  State. 

An  Indian  reservation  is  Indian  country,  and  this  court  takes  judicial 
notice  of  the  existence  at  a  q)ecified  time  of  a  reservation  established 
by  treaty  and  statute. 

With  exceptions  immaterial  here,  the  jurisdiction  of  the  District  Court 
of  the  United  States,  as  prescribed  by  law,  embraces  all  offenses 
agunst  the  United  States  committed  within  the  district. 

The  facts,  which  involve  the  jurisdiction  of  the  District 
Court  of  a  criminal  prosecution  for  introducing  intoxicat- 
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ing  liquor  into  the  Indian  country,  are  stated  in  the 
opinion. 

Mr.  Amstard  Attorney  Oeneral  Wallace  for  the  United 
States. 

No  brief  filed  by  plaintiff  in  error. 

Mr.  Justice  Van  Dsvamter  delivered  the  opinion  of 
the  court. 

This  was  a  criminal  prosecution  for  introducing  in* 
toxicating  liquors  into  the  Indian  country.  Upon  the 
trial,  the  jury  found  the  defendant  guilty,  and  a  judgment 
of  conviction,  followed,  to  reverse  which  he  sued  out  this 
direct  writ  of  error.  No  brief  or  argument  has  been  sub- 
mitted in  his  behalf,  and  the  grounds  upon  which  he  seeks 
a  reversal  are  not  made  clear. 

It  appears  that  the  jurisdiction  of  the  District  Court 
was  challenged  upon  some  ground,  not  disclosed  in  the 
record,  and  that  tlie  objection  was  overruled.  The  indict- 
ment is  in  the  usual  form,  gives  January  2,  1911,  as  the 
date  of  the  offense,  describes  the  liquors  as  consisting  of 
designated  quantities  of  whiskey,  wine  and  beer,  and 
charges  that  they  were  introduced  by  the  defendant  into 
the  Flathead  Indian  Reservation,  in  the  State  of  Montana, 
the  same  'Hhen  and  there  being  an  Indian  country.'^ 
A  brief  bill  of  exceptions  recites  that  the  Government 
produced  evidence  in  support  of  the  charge  and  that  the 
defendant  admitted  the  introduction  of  the  liquors  ''as 
charged  in  the  indictment.''  Nothing  more  appears 
respecting  what  was  shown  at  the  trial. 

An  act  of  Congress  of  January  30,  1897,  malces  the 
introduction  of  liquors,  such  as  whiskey,  wine  and  beer, 
into  the  Indian  country  an  offense  against  the  United 
States,  and  prescribes  its  punishment.  29  Stat.  506,  c.  109» 
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This  act  embraces  Indian  country  within'  the  limits  of  a 
State.  HdOaweU  v.  Uniied  States,  221  U.  S.  317;  United 
Stales  V.  Wrighty  229  U.  S-  226,  237.  An  Indian  res- 
ervation is  Indian  comitry  (Clairnumt  v.  United  StateSf 
225  U.  S.  551),  and  we  take  judicial  notice  that  on  the 
date  named  there  was  an  Indian  reservation  in  the  State 
of  Montana  known  as  the  Flathead  Indian  Reservation. 
Treaty  of  July  16,  1855,  12  Stat.  975,  Art.  II;  Acts, 
April  23,  1904,  33  Stat.  302,  304,  c.  1495,  §  12;  March  3, 
1905,  33  Stat.  104S,  1080,  c.  1479,  §  9;  Rep.  Ck>m.  Ind. 
Affairs,  1911,  p.  83.  Subject  to  exceptions  not  here  mate- 
rial, the  jurisdiction  of  the  District  Court,  as  prescribed 
by  law,  embraced  all  offenses  against  the  United  States 
committed  within  the  State  of  Montana.  Rev.  Stat., 
§  563;  act  of  February  22, 1889,  c.  180,  §  21,  25  Stat.  676, 
682. 

Thus  we  see,  not  only  that  the  grounds  upon  which  the 
court's  jurisdiction  was  challenged  are  not  disclosed  by  the 
xecord,  but  also  that,  so  far  as  appears,  the  offense  charged 
in  the  indictment  and  shown  at  the  trial  was  manifestly 
cognizable  in  the  District  Court. 

The  bill  of  exceptions  contains  a  further  recital  that  the 
defendant,  at  the  conclusion  of  the  evidence,  requested 
the  court  to  direct  a  verdict  of  acquittal  upon  the  ground 
that  the  town  of  Poison  was  incorporated  under  the  laws 
of  Montana  and  subject  to  the  State's  police  power,  and 
that  the  subject-matter  of  the  case  was  not  within  the 
control  of  the  United  States.  In  this  there  may  have 
been  an  indirect  assertion  that  the  liquors  were  introduced 
into  the  town  of  Poison,  not  into  the  Flathead  Indian 
Reservation,  and  that  the  offense,  if  any,  was  not  one 
against  the  United  States.  But,  even  if  so,  the  assertion 
has  no  other  support  in  the  record.  The  indictment 
makes  no  mention  of  the  town  of  Poison,  and  neither  does 
the  recital  respecting  what  was  shown  at  the  trial.  The 
latter,  as  we  have  seen,  states  that  the  Government  pro- 
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duced  evidence  in  support  of  the  chai^  and  that  the 
defendant  admitted  the  introduction  of  the  liquors  ''as 
charged  in  the  indictment."  The  natural  import  of  this 
is  that  the  liquors  were  introduced  into  th6  Flathead 
Indian  Reservation.  In  thia  situation  the  reference  to  the 
town  of  Poison  cannot  be  regarded  as  a  factor  in  the  case. 
But,  88  bearing  upon  the  possible  status  of  the  lands 
occupied  by.  the  town,  see  Perrin  v.  United  States^  ante, 
p.  478;  Act  of  June  21,  1906,  c.  3504,  §  17,  34  Stat. 
325,  354;  Act  of  March  3, 1909,  c.  263,  §  21,  35  Stat.  781, 
795. 

As  no  real  question  of  the  District  Ck>urt'8  jurisdiction 
is  involved,  nor  any  constitutional  or  treaty  question, 
there  is  no  basis  for  the  direct  writ  of  error.  The  Judicial 
Code,  §238. 

Writ  of  error  dismissed^ 


CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY 
COMPANY  V.  CRAMER. 

ERBOB  TO  THE  SUPREBfE  COURT  OF  THE  STATE  OF  IOWA. 
No.  156.    Submitted  January  16,  1914.— Dedded  Febniary  24,  1914 

The  Hepburn  Act  of  1906,  amending  the  Interstate  Comxneroe  Act, 
established  a  uniform  rule  of  liability  of  earners  for  loss  on  inter- 
state shipments  which  superseded  all  state  la?ra  upon  the  subject. 

In  enforcing  liability  of  the  carrier  for  inteistate  shipments  the  provi- 
sions in  the  regularly  filed  tariff  enter  into  and  form  part  of  the 
contract  of  shipment,  and  if  that  tariff  offers  two  rates  based  on 
value  and  the  shipper  declares  the  lower  value  so  as  to  avail  of  the 
lower  rate,  the  carrier  may  avail  of  the  lower  value  so  declared. 
Kan$a8  Southern  By.Y.  Carl,  227  U.  S.  639. 
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In  this  case  the  liability  of  the  interstiEite  carrier  on  an  interstate  ship- 
ment from  Iowa  was  limited  to  the  declared  value  notwithstanding 
§  2074,  Iowa  Code,  prohibited  such  a  defense. 

153  Iowa,  103,  reversed. 

The  facts,  which  involve  the  construction  of  the  Car- 
mack  Amendment  to  the  Hepburn  Act  and  its  effect  on 
state  statutes,  are  stated  in  the  opinion. 

Mr.  M.  L.  Bell  and  Mr.  F.  C.  DiUard  for  plaintiff  in 
error: 

The  provisions  of  §  20  of  the  act  of  February  4, 1887,  as 
amended  by  the  act  of  June  29,  1006,  constitute  an 
exclusive  regulation  of  contracts  for  interstate  shipments 
by  railroad  common  carriers,  superseding  all  state  regula- 
tions upon  the  same  subject.  C,  B.  &  Q.  Ry.  v.  Miller, 
226  U.  S.  513;  Adams  Exp.  Co.  v.  Croninger,  226  U.  S. 
491;  C,  St.  P.  &c.  Ry.  v.  Latta,  226  U,  S.  519. 

The  liability  imposed  by  said  amended  §20,  is  the 
liability  imposed  by  the  common  law  upon  a  common 
carrier,  and  may  be  limited  or  qualified  by  special  contract 
with  the  shipper,  provided  the  limitation  or  qualification 
is  reasonable  and  does  not  exempt  from  loss  due  to  negli-^ 
gence. 

This  is  the  law  with  reference  to  contracts  for  interstate 
shipments.  M.,  K.  &  T.  Ry.  v.  Harriman,  227  IT.  S.  567, 
672.  A  carrier  is  permitted  by  fair  and  reasonable  agree- 
ment to  limit  the  amount  recoverable  in  case  of  loss,  to  an 
agreed  value  made  in  order  to  obtain  the  lower  of  two 
rates.   Adams  Exp.  Co.  v.  Croninger^  226  U.  S.  491,  509. 

In  the  present  case,  defendant  in  error  agreed  with  the 
plaintiff  in  error,  in  order  to  get  the  lower  of  two  rates, 
that  in  case  of  loss  settlement  was  to  be  made  on  the 
agreed  value  of  $10.00  per  head  for  each  hog.  Kansas  City 
Southern  v.  Carl,  227  U.  S.  639,  652. 

An  agreed  valuation  regulation  determining  a  rate  is, 
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when  filed  and  published  according  to  law^  in  effect  a 
part  of  the  act  of  Congress.  Its  reasonableness  is  not 
open  to  question  in  this  action. 

A  carrier  is  required  by  law  to  publish  its  rates  and  any 
rules  or  regulations  which  in  any  wise  effect  or  determine 
said  rates.  After  being  so  published,  the  carrier  cannot 
deviate  therefrom^  even  in  the  slightest  particular.  They 
stand  as  the  law,  binding  as  well  upon  the  shipper  as  the 
carrier.  L.  &  N.  Ry.  v.  Motley,  219  U.  S.  467;  Tex.  &  Pac. 
Ry.  V.  Abilene  Co.,  204  U.  S.  426;  Amumr  v.  United  States, 
209  U.  S.  56;  Texas  &  Pacific  Ry.  y.  Mugg,  202  U.  S.  242; 
Poor  Grain  Co.  v.  C,  B.  &  Q.  Ry.,  12  I.  C.  C.  492,  646; 
Blinn  v.  Southern  Pacifi4)  Ry.,  18  I.  C.  C.  430. 

There  was  no  appearance  or  brief  filed  for  defendant 
in  error. 

Mb.  Justice  Lamar  delivered  the  opinion  of  the  court. 

The  plaintiff  Cramer,  sued  the  Railroad  Company 
to  recover  $992  the  amount  of  damage  to  a  car-load  of 
60  hogs  shipped  from  Gait,  Iowa,  to  Chicago,  Illinois. 
The  Company  defended  on  the  ground  that  the  plain- 
tiff overloaded  the  car  and  placed  therein  such  an  excessive 
quantity  of  hay  as  to  overheat  the  animals,  thereby 
damaging  some  and  causmg  the  death  of  othars.  It 
further  contended  that  no  agent  of  the  Company  had  any 
knowledge  as  to  the  value  of  the  hogs,  except  what  was 
stated  by  the  shipper,  who  represented  that  their  value 
did  not  exceed  $10  per  head  and  thereby  secured  the 
benefit  of  the  lower  of  two  rates  specified  in  the  tcuiff  on 
file  with  the  Interstate  Commerce  Commission  and  at 
Gait.  One  of  these  rates  applied  where  the  value  of  the 
hogs  did  not  exceed  $10  per  head,  and  the  other,  a  higher 
rate,  applied  where  the  value  exceeded  $10  per  head.  The 
defendant  claimed  that  the  tariffs  were  binding  on  plain* 
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tiff  and  that  he  could  not,  in  any  event,  recover  beyond 
the  valuation  on  which  the  freight  was  charged.  This 
latter  defenae  was  stricken  out  on  demurrer  and  the  trial 
resulted  in  a  verdict  in  favor  of  the  plaintiff  for  more 
than  S600.  On  writ  of  error  the  Supreme  Court  affirmed 
the  judgment  and  sustained .  the  order  striking  out  the 
plea  on  the  ground  that  such  defense  was  prohibited  by 
§  2074  of  the  Iowa  Code,  which  provides  that: 

''No  contract,  receipt,  rule  or  regulation  shall  exempt 
any  railway  corporation  engaged  in  transporting  persons  or 
property  from  the  liability  of  a  common  carrier,  or  carriers 
of  passengers,  which  would  exist  had  no  contract,  receipt, 
rule  or  regulation  been  made  or  entered  into." 

In  Chicago  &c.  Ry.  v.  Solan,  16l9  U.  S.  133,  decided  in 
January,  1808,  it  was  held  that  this  statute  was  valid  even 
as  applied  to  interstate  shipments.  But  on  June  29, 1906, 
Congress  passed  the  Hepburn  Act,  c.  3591,  34  Stat.  584, 
which  established  in  interstate  commerce  a  uniform  rule 
of  liability.  That  rule  of  liability  is  to  be  enforced  in  the 
light  of  the  fact  that  the  provisions  of  the  tariff  enter  into 
and  form  a  part  of  the  contract  of  shipment,  and  if  a 
regularly  filed  tariff  offers  two  rates,  based  on  value, 
and  the  goods  are  forwarded  at  the  low  value  in  order  to 
secure  the  low  rate,  then  the  carrier  may  avail  itself  of 
that  valuation  when  sued  for  loss  or  damage  to  the  prop- 
erty. The  question  has  been  so  fully  considered  in  cases 
determined  since  the  decision  herein  of  the  Supreme  Coiu*t 
of  Iowa,  that  it  is  imnecessary  to  do  more  than  refer  to 
Kansas  Smthem  Ry.  v.  Carl,  227  U.  S.  639,  645;  Missouri 
&c.  Ry.  V.  Harriman,  227  U.  S.  657,  where  the  facts  were 
substantially  like  those  here  involved  and  where  it  was 
held  that  a  carrier  had  the  right  to  make  a  defense  like 
that  filed  in  the  coiul;  below.  As  it  was  error  to  strike  the 
plea,  the  judgment  is  reversed  and  the  case  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Reversed. 
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D.  E.  FOOTE  &  COMPANY,  INCORPORATED, 
V.  STANLEY,  COMPTROLLER  OF  THE  STATE 
OF  MARYLAND, 

ERBOB  TO  THE  COUBT  OF  .APPEALS  OF  THE  STATE  OF 
MARYLAND. 

No.  159.    Argued  January  16,  1914.— Decided  February  24,  1914. 

The  Federal  Constitution  prohibits  a  State  from  regulating  interstate 
commerce;  but  at  the  same  time  authorizes  it  to  burden  that  com- 
merce by  the  collection  of  the  expenses  if  absolutely  necessary  for 
enforcing  its  inspection  laws. 

There  is  an  essential  difference  between  policing  and  inspection;  and 
a  State  cannot  include  the  expense  of  the  former  as  part  of  the  ex- 
pense of  the  latter  in  determining  the  amount  which  it  can  raise  as 
an  inspection  tax  which  affects  interstate  commerce. 

As  inspection  necessarily  involves  expense,  it  is  primarily  for  the 
legislature  to  determine  the  amount;  and  even  though  the  revenue 
be  slightly  in  excess  of  the  expense  the  courts  should  not  inter- 
fere. 

There  is  a  presiunption  that  the  le^lature  will  reduce  inspection' fees 
to  a  proper  sum  if  the  amount  originally  fixed  proves  to  be  unreason- 
ably in  excess  of  the  amount  required.  Red  "C"  OU  Co.  v.  North 
Carolina,  222  U.  S.  393. 

Effect  must  be  given  by  the  courts  to  the  provisions  of  the  Constitution; 
and  where  it  does  appear  that  the  amount  of  inspection  fees  are  dis- 
proportionate to  the  inspection  service  rendered  or  include  some- 
thing beyond  inspection,  the  tax  must  be  declared  void  as  obstructing 
the  freedom  of  interstate  commerce. 

A  state  statute  imposing  an  inspection  tax,  the  proceeds  of  which  are 
to  be  and  actually  are  used  partly  for  inspection  and  partly  for  other 
purposes  such  as  policing  state  territory,  is  necessarily  void  as  im- 
posing a  burden  on  interstate  commerce  in  excess  of  the  expenses 
absolutely  necessary  for  inspectioni  and  so  hM  as  to  the  Maryland 
Oyster  Inspection  Tax  of  1910. 

The  question  of  constitutionality  of  an  inspection  law  depends  not  only 
upon  whether  the  excess  proceeds  of  the  tax  may  be  used  for  other 
purposes,  but  whether  they  actually  are  so  used;  and  it  is  the  duty  of 
the  courts  to  determine  whether  the  tax  is  excessive  and  the  excess  is 
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so  used  so  as  to  protect  citizens  against  payment  of  fees  not  author- 
ised by  the  Constitution.  Twmer  v.  Maryland^  107  U.  S.  36,  dis- 
tinguished, and  Brimmer  v.  Bebman,  138  U.  S.  83,  followed. 

While  the  excess  of  a  state  inspection  tax  may  be  valid  as  a  tax  on 
property  within  the  State,  if  it  does  not  appear  that  the  legislature 
would  have  separately  imposed  such  a  property  tax,  the  whole  tax 
must  be  declared  void  if  it  is  unconstitutional  as  to  interstate  com- 
merce. 

117  Maryland,  335,  reversed. 

The  plaintiffs  are  engaged  in  packing  oysters  taken 
from  the  waters  of  Maryland,  Virginia  and  New  Jersey 
and  shipped  to  Baltimore  where  they  are  inspected  under 
the  provisions  of  the  Maryland  Oyster  Law.  This  com- 
prehensive statute  contains  82  sections,  one  of  which  (§  69) 
provides  for  the  appointment  of  20  special  inspectors,  to 
be  paid  $45  per  month  each,  during  the  season.  They 
are  required  to  inspect  all  oysters  in  the  district  to  which 
they  are  assigned  and  to  give  a  certificate  to  buyer  and 
seller  in  substantially  the  following  form: 

"I  hereby  certify  that  I  have  this  day  inspected  for 

Captain of  the  schooner 

,  a  cargo  of  oysters,  sold  to 


,  and  found  the  same  to  contain 

bushels    of    merchantable    oysters,    and 

bushels  of  immerchantable  oysters.    .    .    /' 

The  section  further  provides  that  "a  charge  of  one  cent 
per  bushel  is  hereby  levied  to  help  defray  the  expenses 
of  such  inspection  and  the  other  expenses  of  the  State 
Fishery  Force,  upon  all  oysters  unloaded  from  vessels 
at  the  place  where  said  oysters  are  to  be  no  further  shipped 
in  bulk  in  vessels." 

The  fee  was  to  be  charged  equally  to  the  buyer  and  seller 
and  in  case  it  was  not  paid  at  the  end  of  the  week  the 
property  of  the  party  indebted  was  to  be  levied  on  and 
sold  by  the  Comptroller  ''as  in  cases  of  taxes  in  default, 
without  fiurther  process  of  law." 
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The  four  plaintiffs  reused  to  pay  the  inspection  fees 
charged  against  them  between  October,  1910,  and  April, 
1911.  The  Comptroller  threatened  to  enforce  collection 
by  levy  and  sale,  and  they  filed  a  Bill  in  the  Circuit  Court 
of  Baltimore  City  seeking  an  injunction  on  the  ground 
that  the  inspection  fees  were  excessive  and  constituted  a 
biuden  on  interstate  commerce  and  a  violation  of  the  pro- 
vision of  the  Constitution  that  ''No  State  shall,  without 
the  consent  of  the  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  absolutely  nec- 
essary for  executing  its  inspection  laws." 

The  case  was  heard  on  an  agreed  statement  of  facts 
which  in  addition  to  those  above  recited,  showed  that  the 
act  of  April,  1910,  was  a  reenactment  of  sections  of  a  prior 
statute  (Code  of  Maryland,  c.  72)  which  was  substantially 
hke  the  present  law  with  the  same  charge  of  one  cent  a 
bushel  for  measuring  oysters. 

Extracts  from  various  annual  Reports  of  the  Comp- 
troll^  were  stipulated  into  the  record.  They  show  that 
the  salaries  of  the  inspectors  amounted  to  about  $14,000 
per  annum.  After  the  deduction  of  salaries  of  these  in- 
spectors there  was  for  1909  and  1910  respectively,  an 
excess  of  $22,010  and  $28,680.  This  annual  excess  was 
carried  to  the  credit  of  the  Oyster  Fund,  provided  for 
both  in  the  repealed  and  reenacted  Oyster  Law.  In  the 
Report  of  the  Comptroller  for  1909  he  says:  ''The  tax  as 
to  one  cent  per  bushel  on  all  oysters  inspected  in  this 
State,  as  enacted  by  Chapter  488  of  the  acts  of  1908,  has 
been  suflSicient  not  only  to  pay  the  cost  of  such  inspec- 
tions, but  also  to  carry  to  this  [Oyster]  Fund  the  balance 
or  excess  of  $22,010.95." 

In  the  Report  for  1910,  he  says:  '-During  the  fiscal 
year  ending  September  30,  1910,  the  receipts  of  taxes  on 
oysters  •  .  .  amounted  to  $43,671.94.  The  disburse- 
ments for  account  of  salaries  of  the  measurers  and  in- 
spectors of  oysters  were  $14,991,  leaving  a  balance  or  ex* 
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cess  of  $28,680.94,  which  was  caned  to  the  credit  of  the 
Maryland  State  Oyster  Fund.    .    .    . 

''The  receipts  from  dredging  and  tonging  licenses  show 
a  heavy  shrinkage  by  reason  of  fewer  boats  being  engaged 
in  the  industry;  nevertheless  the  excess  tax  of  one  cent 
per  bushel  on  oysters  sold,  amounted  to  S28,680.94,  mak- 
ing the  fund  self-sustaining  for  the  year"  (1911). 

Section  30  of  the  Oyster  Law  referred  to  provides  that 
the  Oyster  Fund  shall  only  be  drawn  upon  for  "the  pur- 
pose of  maintaining  sufficient  and  proper  police  regula- 
tions for  the  protection  of  fish  and  oysters  in  Maryland 
waters  and  in  the  payment  of  the  officers  and  men  and 
keeping  in  repair  and  supplying  the  necessary  means  of 
sailing  the  boats  and  vessels  of  the  State  Fishery  Force." 

After  a  hearing  and  consideration  of  the  facts  submitted^ 
the  Circuit  Court  held  that  the  inspection  tax  was  valid, 
refused  to  enjoin  its  collection,  and  dismissed  the  Bill. 
That  judgment  was  affirmed  by  the  Court  of  Appeals 
(117  Maryland,  335),  and  the  case  was  brought  here  by 
writ  of  error. 

Mr.  Oeorge  Whiidock  and  Mr.  W.  Thomas  Kemp  for 
plaintiffs  in  error: 

The  Federal  Constitution  vests  Congress  with  the  exclu- 
sive power  to  regulate  interstate  commerce,  and  prohibits 
a  State  from  laying  duties  on  imports  or  exports,  except 
such  as  may  be  absolutely  necessary  for  purposes  of  in- 
spection. A  State  is  accorded  the  right  to  pass  inspection 
laws  and  to  collect  such  amounts  as  may  be  necessary  to 
pay  the  expense  thereof.  Patapsco  Gtumo  Co.  v.  Board  of 
AgricuUure,  171  U.  S.  345;  Robbins  v.  Shelby  Taxing  Dia- 
trict,  120  U.  S.  489;  Foote  v.  Clagett,  116  Maryland,  235. 

Under  Article  I  the  State  of  Maryland  can  impose  no 

tax  upon  Virginia  and  New  Jersey  oysters,  except  such  as 

may  be  reasonably  necessary  for  inspection  purposes  to 

secure  the  due  quality  and  measure  of  the  oysters  shipped 
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from  Virginia  and  New  Jersey  into  Maryland  and  in- 
spected in  Maryland  at  the  termination  of  the  shipment. 

As  to  the  scope  of  state  inspection  laws,  see  Gibbons  v. 
Ogden,  9  Wheat.  1,  203;  Brotm  v.  Maryland,  12  Wheat. 
419;  Foster  v.  New  Orleans,  94  U.  S.  246;  Turner  v.  Mary- 
land,  107  U.  S.  38,  55,  aflf'g  65  Maryland,  240;  People  v. 
Compagnie  Oenerale,  107  U.  S.  59,  62. 

Interstate  conmierce  can  only  be  impeded  by  such  local 
statutes  as  seek  fairly  and  honestly  to  protect  the  citizens 
of  a  State  from  the  fraud  of  short  measures,  or  injury  by 
introduction  of  dangerous  or  unwholesome  articles. 

To  introduce  a  purely  extraneous  charge  bs  a  cost  of 
inspection,  or  to  appropriate  the  tax  collected  to  a  foreign 
purpose,  would  take  the  statute  beyond  the  permitted 
limitation  upon  freedom  of  interstate  commerce.  It  would 
no  longer  be  ''an  inspection  law,''  but  ^^&  revenue  meas- 
ure." 

As  to  the  extent  to  which  courts  pass  upon  constitu- 
tionality of  inspection  laws,  see  Foote  v.  Clagett,  116  Mary- 
land, 240;  Brown  v.  Mafyland,  12  Wheat.  419,  466;  Rab- 
bins V.  Shelby  Taxing  District,  120  U.  S.  489;  Leisy  v. 
Hardin,  135  U.  S.  100,  108,  all  holding  that  Ck>ngress  has 
the  exclusive  power  over  interstate  commerce,  and  that 
state  legislatures  may  enact  only  such  laws  pertaining 
thereto  as  come  withhi  certain  well  defined  limitations. 

The  various  state  legislatures  in  the  exercise  of  the 
privilege  thus  given  them  to  enact  proper  inspection  laws 
cannot  also  be  regarded  as  the  final  judges  of  the  legality 
of  their  own  acts  as  would  follow  if  the  courts  are  not  to 
be  permitted  to  decide  whether  a  particular  legislature  has 
exceeded  its  privilege  and  passed  a  law  imposing  a  tax 
which,  on  its  face,  or  in  necessary  effect,  is  to  be  devoted 
toward  other  purposes  than  the  cost  of  inspection.  Tvmer 
V.  Maryland,  107  U.  S.  38;  McLean  v.  Denver  &  R.  G.  R. 
Co.,  203  U.  S.  38,  distinguished,  and  see  Mugler  v.  Kansas 
City,  123  U.  S.  623,  661;  In  re  Rebman,  41  Fed.  Rep.  867, 
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aff'd  Brimmer  v.  RAman,  138  U.  S.  78;  Minnesota  v.  Bar- 
her,  136  U.  S-  313,  319;  FertUizer  Co.  v.  Board  of  Agrir 
culture,  43  Fed.  Rep.  609;  Patapeco  Otumo  Co.  v.  Board  of 
Agriculture,  171  U.  S-  346;  Postal  Company  v.  Taylor,  192 
U-  S.  64;  WesLUn.  Td.  Co.  v.  Kansas,  216  U.  S.  1,  27; 
Red  "C"  Oa  Mfg.  Co.  y.  Board  of  AgricuUure,  222  U.  S. 
381,  394;  Savage  v.  Jones,  225  U.  S.  501. 

The  cases  cited  hold  that  >the  Federal  Constitution 
contemplates  and  permits  only  such  state  inspection  taxes 
as  are  reasonable  in  amount,  single  in  purpose,  and  assessed 
under  a  law  designed  for  tiie  protection  of  the  health  or 
safety  of  the  community,  as  distinguished  from  a  tax 
which,  in  whole  or  in  part,  levies  tribute  upon  interstate 
conunerce  for  the  enrichment  of  the  coffers  of  the  taxing 
State  itself. 

Section  69,  as  reSnacted,  when  tested  by  its  effect  on 
interstate  conunerce,  imposes  a  tax  or  charge  upon  oysters 
shipped  to  the  appellants  from  other  States  which  is 
grossly  excessive  in  amount  and  is  expressly  applied  to 
other  expenses  than  the  legitimate  cost  of  inspection,  and 
is  therefore  unconstitutional  both  under  the  state  and 
Federal  Ck>nstitutions. 

Mr.  Edgar  AUan  Poe,  Attorney  General  of  the  State  of 
Maryland,  for  defendant  in  error: 

The  hi^est  court  of  the  State  having  decided  that  the 
act  does  not  offend  the  state  constitution,  that  question 
is  not  subject  to  review  by  this  court,  CarsUdrs  v.  Cochrane, 
193  U.  S.  10;  Rammsscn  v.  Idatu),  181  U.  S.  198;  Montana 
Co.  V.  St.  Louis  Mining  Co.,  152  U.  S.  160;  as  it  appears 
from  the  coniplaint  and  agreed  stat^ement  that  plaintiffs 
in  error  are  not  complaining  of  the  imposition  of  any  in- 
spection charge  upon  oysters  imported  from  foreign  coun- 
tries, §  10  of  Art.  I,  Ck>nst.  of  United  States  has  no  bearing. 
The  only  question  ip  whether  c.  413,  Acts  Gen«  Ass., 
Maryland,  of  1910,  is  in  contravention  of  that  part  of  §  8, 
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Art.  I,  Const,  of  the  United  States  relating  to  interstate 
commerce. 

The  vesting  in  Congress  of  exclusive  power  to  regulate 
interstate  commerce  does  not  prohibit  the  States  from 
passing,  in  the  exercise  of  the  police  power,  inspection 
laws,  even  though  such  laws  operate  upon  articles  of  inter- 
state commerce.  McLean  v.  Denver  &  R.  G.  R.  Co.,  203 
U.  S.  50;  Patapsco  Guano  Co.  v.  Board  of  AgricuUurey  171 
U.  S.  345;  NdUon  v.  Garza,  2  Woods,  287;  Robtnns  v. 
Shelby  Taxing  District,  120  U.  S.  489. 

The  act  is  an  inspection  measure  passed  by  virtue  of 
the  police  power  of  the  State  for  the  purpose  of  protecting 
the  oyster  industry  of  the  State  and  of  preserving  the 
health  of  the  people  of  the  State  as  well  as  for  the  purpose 
of  protecting  the  people  against  fraudulent  practices  and 
of  securing  improvement  in  the  quality  of  the  oyster. 

This  court  will  take  judicial  notice  of  the  fact  that  the 
oyster  industry  is  one  of  the  most  important  industries  of 
the  State  of  Maryland;  that  the  oyster  beds  are  owned 
by  the  State  and  furnish  means  of  livelihood  for  a  large 
part  of  the  population  thereof,  and  that  the  oyster  itself 
is  most  delicate  in  character  and  readily  susceptible  of 
contamination,  and  therefore  unless  most  careful  inspec- 
tion is  exercised  in  coimection  with  it  and  with  its  sale 
as  an  article  of  food,  the  public  health  will  be  most  se- 
riously menaced,  and  the  wealth  of  the  State  greatly  dunin- 
ished. 

The  law  in  question  does  not  impose  an  inspection 
charge  so  excessive  as  to  challenge  the  good  faith  of  the 
State  in  enacting  it,  and  so  unreasonable  as  to  justify  this 
court  in  declaring  it  unconstitutional. 

The  plaintiffs  in  error  contend  that  the  charge  is  un- 
reasonable, because  it  produces  revenue  that  is  much  more 
than  sufficient  to  defray  the  salaries  of  the  inspectors  pro- 
vided for  by  said  act. 

The  state  court  held  that  §  69  is  not  an  independent, 
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isolated  enactment,  but  a  component  part  of  a  compre- 
hensive system  of  law  embodied  in  Art.  72,  Code  of  Pub. 
Gen.  Laws,  title  '^  Oysters/'  containing  82  sections.  Each 
section  therefore  must  be  read  in  connection  with,  and 
constraed  in  reference  to,  all  other  sections.  Stale  v.  Popp, 
45  Maryland,  438. 

The  expense  of  inspection  mentioned  in  §  69  cannot 
be  separated  from  the  wider  insp)ection  provided  by  other 
sections,  or  from  the  general  expenses  of  the  State  Fishery 
Force  which  is  charged  with  the  whole  duty  of  inspection, 
and  the  charge  imposed  is  not  excessive  for  the  purposes 
of  inspection.  The  fact  that  the  proceeds  of  this  charge 
go  into  the  general  oyster  fund  cannot  affect  the  validity 
of  the  law.    State  v.  Applegarth,  81  Maryland,  304. 

The  interpretation  of  Art.  72  of  the  Maryland  Code  as 
set  forth  by  the  highest  court  of  Maryland  is  conclusive 
and  binding  upon  this  court,  and  completely  and  finally 
disposes  of  the  contcoition  advanced  by  plaintiffs  in  error. 
Water  Works  Co.  v.  Tampa,  199  U.  S.  241;  Gatewood  v. 
North  Carolina,  203  U.  S.  531 ;  LmsdUy  v.  Natural  Carbonic 
G(wCo.,  220  U.S.  61. 

Assuming,  however,  that  this  court  were  disposed  to 
examine  for  itself  the  various  provisions  of  Art.  72,  the 
correctness  of  the  interpretation  of  the  state  court  is  ap- 
parent. 

The  cost  of  inspection  of  oysters  cannot,  be  limited  to  the 
mere  salaries  of  the  measurers  and  insp)ectors,  but  must 
also  include,  in  part  at  least,  the  expenses  of  maintainiog 
the  State  Fishery  Force,  since  that  force  is  charged  also 
with  the  task  of  assisting  in  carrying  out  the  inspection 
laws  of  the  State  relating  to  oysters. 

The  scheme  of  oyster  inspection  contemplated  by  Art.  72 
does  not  consist  merely  of  the  inspection  by  the  twenty 
special  inspectors  provided  by  chapter  413.  If  that  were  all 
the  inspection  that  the  law  furnished,  the  oyster  industry 
in  Maryland  would  soon  become  a  thing  of  the  past  and 
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the  oyster  beds  would  in  a  short  time  be  completely  de- 
pleted and  denuded.  The  law  expressly  and  necessarily 
provides  that  the  State  Fishery  Police  shall  not  only  act  as 
inspectoral  but  shall  also  see  that  the  laws  relating  to 
inspection  are  strictly  and  faithfully  complied  with'. 

In  fact  the  inspection  fee  provided  for  by  chapter  413 
is  not  only  not  excessive,  but  is  hardly  sufficient  to  de- 
fray the  proper  cost  of  inspection. 

The  inspection  charge  of  one  cent  per  bushel,  is  not  so 
unreasonable  and  disproportionate  to  the  services  ren- 
dered as  to  attack  the  good  faith  of  the  law  and  to  justify, 
this  court  in  holding  that  the  State,  under  the  disguise  of 
an  inspection  measure,  is  attempting  to  subserve  other 
and  different  purposes  prohibited  by  the  Federal  Consti- 
tution. McLean  v.  Denver  &  R.  G.  R.  Co.,  supra;  Standard 
Stock  Food  Co.  v.  Wright,  225  U.  S.  549. 

Mb.  Justice  Lamar,  after  making  the  forgoing  state^ 
ment  of  facts,  delivered  the  opinion  of  the  court. 

The  plaintiffs  are  engaged  in  the  business  of  packing 
oysters  in  the  City  of  Baltimore,  and,  during  the  season 
of  1910-11  purchased  736,000  bushels,  of  which  494,000 
bushels  were  taken  from  the  waters  of  the  State  of  Mary- 
land, 228,000  from  the  waters  of  the  State  of  Virginia, 
and  14,118  from  the  State  of  New  Jersey.  These  oysters 
were  inspected  in  Baltimore  by  officers  appointed  under 
the  provisions  of  the  Maryland  statute,  which  jGbced  an 
inspection  fee  of  one  cent  per  bushel  to  be  paid,  one-half 
by  the  seller  and  one-half  by  the  buyer.  The  plaintiffs 
having  refused  to  pay  the  inspection  chaige,  assessed 
again3t  them,  litigation  followed.  The  decision  was 
against  their  claim  of  immunity  under  Art.  I,  §§  8  and  10, 
of  the  Constitution.  The  case  was  then  brou^t  here  on 
the  ground  that  the  inspection  fee  of  one  cent  per  bushel 
charge  was  excessive,  that  it  interfered  with  interstate 
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commecoe  and  levied  an  unlawful  impost  duty  upon  goods 
shipped  into  Maryland  from  other  States. 

1.  The  Constitution  prohibits  a  State  from  regulating 
interstate  commerce,  but  at  the  same  time  authorizes  the 
collection  of  the  necessary  expenses  of  its  inspection  laws 
with  the  result  that  interstate  commerce  is  to  that  extent 
lawfully  burdened.  Inspection  is  intended  to  determine 
the  weight,  condition,  quantity  and  quality  of  mer- 
chandise to  be  sold  within  or  beyond  the  State's  borders. 
It  is  usually  ''accomplished  by  looking  at  or  weighing  or 
measuring  the  thing  to  be  inspected/'  (People  v.  Comr' 
pagnie  Gen.  Transatlantiquey  107  U.  S.  59,  62),  though 
there  may  be  casA  in  which  some  degree  of  supervision  or 
policing  is  required  in  order  to  secure  the  proper  cer- 
tification of  the  prop^y  intended  for  sale  or  shipment. 
But  while  the  two  duties  may  sometimes  overlap,  there  is  a 
difference  between  policing  and  inspection,  and  if  the 
State  imposes  upon  one  set  of  officers  the  pe^ormance  of 
the  two  duties  and  pays  the  whole  or  a  part  of  the  joint 
expenses  out  of  inspection  fees,  it  must  be  nutde  to  appear 
that  such  tax  does  not  materially  exceed  the  cost  of  inspec- 
tion— the  biuxien  in  such  casep  being  on  those  seeking  to 
collect  the  combined  charge.  For  U  the  cost  of  inspection 
is  so  intemungled  with  other  expenses  as  to  make  it  im- 
possible to  separate  the  two  interstate  commerce  might  be 
burdened  by  fees  collected  both  for  inspection  and  rev- 
enue,— for  a  lawful  and  for  an  unlawful  purpose.  Such  is 
the  contention  4iere,  the  plaintiffs  insisting  that  the  fees 
are  collected  partly  for  inspecting  oysters  and  partly  for 
the  cost  of  policing  the  waters  of  Chesapeake  Bay;  while 
the  defendant  insists  that  the  charge  is  collected  and 
spent  solely  for  inspection. 

2.  Inspection  necessarily  involves  expense  and  the 
power  to  fix  the  fee,  to  cover  that  expense,  is  left  pri- 
marily to  the  legislature  which  must  exercise  discretion 
in  determining  the  amount  to  be  charged,  since  it  is  im- 
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possiblf^  to  tell  exactly  how  much  will  be  realized  under 
the  future  operations  of  any  law.  Beside,  receipts  and 
disbursements  may  so  vary  from  time  to  time  that  the 
durplus  of  one  year  may  be  needed  to  supply  the'  defi- 
ciency of  another.  If>  therefore,  the  f^es  exceed  cost 
by  a  sum  not  unreasonable,  no  question  can  arise  as  to  the 
validity  of  the  tax  so  far  as  the  amount  of  the  charge  is 
concerned.  And  even  if  it  appears  that  the  sum  collected 
is  beyond  what  is  needed  for  inspection  expenses,  the 
courts  do  not  interfere,  immediately  on  application; 
because  of  the  presumption  that  the  Legislature  will 
reduce  the  fees  to  a  proper  sum.  Bed  "C"  OU  Co.  v. 
North  Carolina,  222  U.  S.  380,  393.  But  when  the  facts 
show  that  what  was  known  to  be  an  unnecessary  amount 
has  been  levied,  or  that  what  has  proved  to  be  an  unreas- 
onable chaise  is  continued,  then,  they  are  obliged  to  act 
in  the  lig^t  of  those  facts  and  to  give  effect  to  the  provi- 
sion of  the  Constitution  prohibiting  the  collection  by  a 
State  of  more  than  is  necessary  for  executing  its  inspection 
laws.  In  such  inquiry  they  treat  the  fees  fixed  by  the 
Legislature  for  inspection  proper  as  prima  facie  reasonable 
and  do  not  enter  into  any  nice  calculation  as  to  the  differ- 
ence between  cost  and  collection;  nor  will  they  declare  the 
fees  to  be  excessive  unless  it  is  made  clearly  to  appear  that 
they  are  obviously  and  largely  beyond  what  is  needed  to 
pay  for  the  inspection  services  rendered.  Still,  effect 
must  be  given  to  the  provision  of  the  Constitution,  which, 
in  unusual  and  emphatic  terms,  permits  the  State  to 
collect  only  what  is  "absolutely,  necessaiy.'*  K,  there- 
fore, it  is  shown,  that  the  fees  are  disproportionate  to  the 
service  rendered;  or,  that  they  include  the  cost  of  some- 
thing beyond  legitimate  inspection  to  determine  quality 
and  condition,  the  tax  must  be  declared  void  because 
such  costs,  by  necessary  operation  obstruct  the  freedom  of 
commerce  among  the  States.  McLean  v.  Denver  A  Rio 
Grande  B.  B.  Co.,  203  U.  S.  38;  Brimmer  v.  Bebman,  138 
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U.  S.  78,  83;  PosUd  TelegraphrCabU  Co.  v.  TayUyr,  192 
U.  S.  64;  Palapsco  Co.  v.  North  Carolina,  171  U.  S.  346, 
354;  Red  "C"  Oil  Co.  v.  North  Carolina,  222  U.  S.  380, 
394t;Savagey.Jone8,225V.S.501. 

3.  The  unreasonableness  of  inspection  fees  may  appear 
from  the  language  of  the  act,  as  in  Foote  v.  Clagett,  116 
Maryland,  228,  where  a  charge  of  two  cents  a  bushel  on 
oysters  was  collected,  imder  a  statute  which  provided  that 
one-half  was  to  be  used  for  inspection  and  the  other  half 
was  to  be  used  for  replacing  shells  on  the  natural  beds  for 
the  purpose  of  increasing  the  oyster  crop.  That  law  was 
declared  void  by  the  C!ourt  of  Appeals  of  Maryland,  be- 
cause of  the  provision  that  one-haJf  of  the  inspection  fee 
should  be  applied  to  other  than  the  inspection  piurpose. 
The  present  statute  contains  language  susceptible  of  the 
same  construction,  for  it  provides  for  an  inspection  fee  of 
one  cent  per  bushel  to  be  ''levied  to  help  pay  the  salary  of 
the  inspectors  and  the  other  expenses  of  the  State  Fishery 
Force." 

As  the  act  itself  makes  a  clear  distinction  between 
inspection  expenses  "and  other  expenses,"  the  question  at 
once  arises  as  to  whether  the  State  did  not  provide  for  the 
collection  of  more  than  was  "absolutely  necessary  for 
executing  its  inspection  laws,"  thereby  rendering  the 
statute  void  because  it  included  the  cost  of  "soimething 
beyond  legitimate  inspection  to  determine  quality  and 
condition."   Brimmer  v.  Rebman,  138  U.  S.  83. 

This  objection,  apparent  on  the  face  of  the  act,  waa 
sought  to  be  answered  by  the  suggestion  that  §  69,  which 
levied  the  tax,  was  but  "a  part  of  an  elaborate  system  of 
inspection  running  through  the  whole  law,  the  enforce- 
ment of  which  was  an  inseparable  part  of  the  duty  of  the 
State  Fishery  Force,"  and  that  "the  expense  of  such 
inspection  is  a  component  part  of  all  the  expenses  of  that 
force."  117  Maryland,  335.  It  was  urged  that,  in  addi- 
tion to  inspecting  oysters  as  they  were  unloaded  from  ves- 
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sels,  the  Fishery  Force  performed  other  iiusfpectioB  duties 
such  as  preventing,  what  were  known  as,  "buy-boats" 
from  secretly  carrying  culls  and  other  immerchantable 
oysters  beyond  the  limits  of  the  State  for  consumption  or 
transplanting.  But  even  if  it  be  conceded  that  these,  or 
like  services,  could  be  classed  as  iiusfpection  within  the 
meaning  of  the  Constitution,  they  form  only  a  part  of  the 
many  and  various  duties  imposed  upon  the  Fishery  Force. 
That  organization  is  supplied  with  m^  and  boats  and  re- 
quired to  patrol,  day  and  night,  the  waters  of  Chesapeake 
Bay  to  prevent  unlicensed  boats  from  taking  oysters  and  all 
boats  from  improper  tonging  or  dredging  and  to  see  that 
shells  and  culls  are  returned  to  the  natiuul  beds — ^provi- 
sions intended  for  the  preservation  of  the  supply  rather 
than  determining  the  merchantable  quality  of  oysters 
offered  for  sale.  Other  non-inspection  duties  mi^t  be 
named,  but  the  foregoing  will  suffice  to  show  that  inspec- 
tion, policing  and  business  expenses  are  to  be  paid  for  out 
of  inspection  fees. 

3.  But  the  commingling  of  these  various  duties,  paid 
for  out  of  a  fund  raised  for  inspection,  does  not  neces- 
sarily show  that  the  fee  is  excessive.  For  the  presumption 
of  invaUdity  arising  from  such  intermingling  mig^t  be 
met  by  carrying  the  burden  of  showing  that,  while  the 
statute  required  payment  out  of  such  joint  fund,  the  col- 
lections were  not  sufficient,  but  only  helped,  to  pay  the 
definitely  ascertained  expenses  of  inspection.  The  ques- 
tion of  reasonableness,  therefore,  may  be  considered  in  the 
light  of  the  practical  operation  o£  the  law  with  a  view  of 
determining,  with  reasonable  certainty,  the. permanent 
relation  between  the  amount  collected  and  the  cost  of 
inspecting.  The  Court  of  Appeals  of  Maryland,  following 
the  intimation  in  Turner  v.  Maryland^  107  U.  S.  38,  de- 
clined to  pass  on  the  question,  upon  the  ground  that  a 
court  could  not  decide  whether  ''a  charge  or  duty  under 
an  inspection  law  is  or  is  not  excessive."    That  suggestion, 
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however^  is  opposed  to  the  distinct  rulings  in  Brimmer  v. 
Rebmauy  138  U.  S.  83,  and  other  cases  above  cited,  which 
hold  that  it  is  the  duty  of  the  courts  to  pass  upon  the 
question,  so  as  to  protect  the  private  citizen  against  the 
payment  of  inspection  fees,  larger  than  those  authorized 
by  the  Constitution. 

4.  The  Maryland  statute  provided  for  that  kind  of 
inspection  that  could  be  performed  by  booking  at  or 
measuring  the  thing  to  be  inspected'  (107  Uv  S.  62). 
It  fibbed  the  amount  of  saliary  to  be  paid  the  inspectors  for 
such  services,  so  that  the  cost  was  definitely  known.  The 
receipts,  too,  are  reasonably  certain  in  view  of  collections 
in  the  past. 

The  present  statute  is  a  reenactment  of  an  old  law 
levying  the  same  charge  of  one  cent  per  bushel.  Under 
the  operations  of  that  law  it  appeared  that  about  4,000,000 
bushels  were  inspected  each  year,  producing  a  revenue  of 
$40,000,  one-third  of  which  was  sufficient  to  pay  the 
salaries  of  the  inspectors,  the  other  two-thirds  being  ap- 
propriated to  the  "other  expenses  of  the  Fishery  Force." 
The  Comptroller  in  his  Annual  Reports  called  the  atten- 
tion of  the  legislature  to  the  fact  that,  as  required,  this 
"excess"  had  been  credited  to  the  Oyster  Fund.  This 
fund  was  to  be  used — ^not  for  inspection  purposes — but 
for  "maintaining  sufficient  and  proper  police  regulations 
for  the  protection  of  fish  and  oysters  in  Maryland  waters 
and  in  the  payment  of  the  officers  and  men  and  keeping 
in  repair  and  supplying  the  necessary  means  of  sailing  the 
boats  and  vessels  of  the  State  Fishery  Force." 

Even  during  the  year  following  the  enactment  of  the 
new  statute  and  the  failure  of  many  to  pay,  pending  the 
decision  as  to  the  validity  of  the  tax,  the  collections  were 
in  excess  of  the  cost  of  inspection.  In  the  light  of  the 
operation  of  the  previous  act  and  the  failure  to  show  that 
the  amount  collected  imder  the  new,  would  not  be  more 
than  was  necessary  for  the  expenses  of  inspection  proper. 
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the  present  statute  must  be  held  to  be  void.  The  excess 
collected  may  have  been  valid  as  a  tax  on  property  in 
Maryland,  but  was  a  burden  on  interstate  commerce  when 
levied  upon  oysters  coming  from  other  States.  This  fact 
renders  the  whole  tax  void>  because  there  is  no  claim  that 
the  intrastate  commerce  can  be  separated  from  the  inter- 
state shipments;  or  that  the  legislature  would  have  taxed 
one  and  left  the  other  untaxed. 
Judgment  reversed  and  the  case  remanded  for  further  pro- 
ceedings  not  inconeisient  with  this  opinion. 


GREAT  NORTHERN  RAILWAY  COMPANY  i;. 
O'CONNOR. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 
BHNNESOTA. 

No.  473.    Submitted  January  6,  1914.— Decided  February  24,  1914. 

The  rule  that  carriers  are  not  concerned  with  questions  of  title  but  must 
treat  the  forwarder  as  shipper  and  charge  the  applicable  rates,  Int. 
Cam.  Canm.  v.  Del.,  Lack.  <t  West.  R.  R.  Co.,  220  U.  S.  235,  applies 
also  to  accepting  the  forwarder's  classification  and  valuation,  with- 
out regard  to  any  private  instructions  given  by  the  actual  shipper 
to  the  forwarder. 

A  shipper,  whose  forwarder  has  violated  instructions  as  to  valuation 
or  classification  to  his  damage,  has  his  remedy  against  the  forwarder 
but  not  against  the  carrier.   He  is  bound  by  the  acts  of  his  agent. 

A  shipper  has  a  remedy  in  duect  proceedings  before  the  Interstate 
Commerce  Commission  to  attack  the  reasonableness  of  the  tariff 
and  if  justified  may  obtain  relief  by  a  reparation  order  or  suit  in 
court  after  a  finding  of  imreasonableness;  but  in  a  suit  for  damages 
before  such  a  finding  he  cannot  attack  the  filed  tariff  as  unreason- 
able. 

Where  the  filed  tariff  states  alternative  lower  and  higher  rates  based  on 
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valuation  the  carrier  is  entitled  to  collect  the  rate  applicable  to  the 

value  declared  and  the  shipper  is  liable  for  that  vijuation. 
This  result  is  not  affected  by  the  use  of  printed  forms.   The  minds  of 

the  parties  met  and  the  vahie  as  well  as  the  rate  was  £bced  by  the 

contract. 
120  Mmnesota,  359,  reversed. 

The  Boyd  Transfer  Company  of  Minneapolis  in  addi- 
tion to  its  regular  transfer  business  acted  as  a  forwarder 
by  railroad.  By  collecting  from  different  shippers  small 
lots  of  goods  sufficient  in  the  aggregate  to  fill  a  car,  it 
secured  carload  rates  and  out  of  the  difference  betv^een 
carload  and  less  than  carload  rateis  it  made  a  profit  and 
at  the  same  time  was  enabled  to  offer  better  rates  to  the 
small  shipper.  How  this  difference  between  the  two  rates 
was  divided  between  owner  and  forwarder,  does  not  ap- 
pear in  the  record.  At  the  time  of  the  shipment  referred 
to  in  this  case,  the  Railroad  Company  had  four  rates  on 
household  goods  (including  Emigrant  Movables),  which 
vary,  both  according  to  the  weight  and  value  of  the  ship- 
ment, as  follows: 

Less  than  Carload  Lots  (value  not  stated) .  $3.00  per  cwt. 
Less  than  Carload  Lots  (not  to  exceed  $10 

per  cwt.) 2.00    "    " 

Carload  Lots  (value  not  stated) 1.60    "    " 

Carload  Lots  (value  not  to  exceed  $10) 1.00    ''    " 

While  these  tariffs  were  in  force,  the  Boyd  Transfer 
Company  was  employed  by  the  plaintiff,  on  terms  not 
stated,  to  box,  transfer  and  ship  certain  property  which 
she  desired  to  have  sent  to  Portland,  Oregon.  The  arti- 
cles consisted  of  a  typewriter,  stationery,  books,  curtains, 
wearing  apparel,  jewelry  and  other  personal  ^ects.  Some 
of  them  had  been  packed  in  a  trunk  and  the  balance  were 
boxed  by  the  Boyd  Company  and  loaded  by  it  into  a  car 
filled  with  household  goods.  The  weight  of  the  load  was 
22,000  lbs.  The  Boyd  Company  filled  out  a  bill  of  lading, 
describing  the  shipment  as  ''One  oar  of  Emigrant  Mov- 


Digitized  by 


Google 


>610  OCTOBER  TERM,  1918- 

Statement  of  the  Case.  232U.& 

ables/'  ^'Released  to  $10  per  cwt."  and  naming  ''Boyd 
Transfer  and  Storage  Company,  shipper."  The  bill  of 
lading  on  presentation  was  signed  by  the  agent  of  the 
Railroad  Company.  The  goods  were  lost  en  route  and 
the  plaintiff  brou^t  suit  against  the  Railroad  Company 
for  $598.65,  their  full  value.  The  Company  filed  a  plea 
setting  up  that  the  property  had  been  destroyed  without 
its  fault,  and  further  oont^ded  that  in  view  of  the  pro- 
visions of  the  tariff  and  the  fact  that  the  goods  had  been 
shipped  on  the  $1  rate,  the  carrier  could  not  be  held  liable 
beyond  $10  per  hundredweight. 

At  the  trial  the  plaintiff  testified  she  did  not  know 
that  there  had  been  any  valuation  of  her  goods,  as  the 
agent  of  the  Boyd  Company  in  soliciting  the  shipment 
had  stated  that  it  had  a  through  car,  but  said  nothing 
to  her  about  shipping  her  effects  as  household  goods, 
and  she  understood  that  they  were  to  be  shipped  as  a 
separate  consignment.  She  testified  that  she  had  stated 
to  the  Transfer  Company  that  her  goods  were  new  and 
as  she  had  no  insurance  she  was  willing  to  pay  the  regular 
rates. 

The  defendant  introduced  the  tariffs,  and  offered  evi~ 
dence  to  show  that  its  agents  had  no  knowledge  of  the 
contents  of  plaintiff's  boxes  whidi  had  been  loaded  into 
the  car  by  the  Transfer  Company  which  also  made  out 
the  bill  of  lading  and  endorsed  thereon  a  statement  that 
the  car  contained  Emigrant  Movables  Released  at  $10 
per  cwt. 

A  number  of  auctioqeers  and  dealers  in  second  hand 
furniture  were  introduced  as  witnesses  for  the  purpose 
of  establishing  the  average  value  of  second  hand  furniture 
and  household  goods.  They  testified  that  they  were 
familiar  with  the  value  of  household  goods  and  second 
hand  furniture;  testified  that  only  a  few  of  such  effects 
are  sold  by  weight,  but  the  value  being  ascertained,  the 
articles  could  be  weighed  and  the  value  per  pound  then 
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determined.  This  they  iUustrated  by  giving  the  cost, 
wdght  and  value  per  pound  of  various  articles,  and  gave 
their  opinion  as  to  the  average  value  of  shipments  of  house- 
hold goods  including  fumiturei  carpets,  wearing  apparel 
and  the  like.  One  witness  stated  that  the  average  value 
was  about  $4  per  cwt.,  another  $5  per  cwt.,  another  testi- 
fied that,  including  a  second-hand  piano  weighing  1500 
lbs.,  the  average  value  would  be  about  $7  per  cwt.  There 
was  no  testimony  in  rebuttal,  beyond  the  fact  that  the 
articles  belonging  to  plaintiff  were  shown  to  be  worth 
much  more  than  $10  per  cwt. 

The  court  charged  that  if  the  Boyd  Company  was  the 
agent  of  the  plaintiff  to  make  the  shipment  she  was  bound 
by  itd  valuation,  provided  such  valuation  was  not  an  arbi- 
trary attempt  to  limit  liability  and  left  to  the  jury  to 
determine  whether  there  had  been  such  an  arbitrary  at- 
tempt to  limit  liability.  They  returned  a  verdict  for  the 
amount  claimed  in  the  complaint.  The  defendant  moved 
for  a  new  trial  because  of  errors  in  the  charge  and  because 
the  verdict  was  in  excess  of  the  sum  for  which  the  defend- 
ant could  be  held  responsible  under  the  tariffs  filed  with 
the  Interstate  Commerce  Commission.  The  judge  held 
that  the  carrier  was  not  responsible  for  $62.50,  the  value 
of  jewelry  and  silverware  in  the  trunk,  and  the  plaintiff 
having  written  off  that  amount,  judgment  was  rendered 
against  the  defendant  for  $533.40,  a  sum  much  in  excess 
of  $10  per  cwt.  The  case  was  then  taken  to  the  Supreme 
Court  of  Minnesota  which  afiirmed  the  judgment.  It 
held  that  the  Railroad  Company  was  charged  with  knowl- 
edge that  a  considerable  portion  of  the  amoimt  received 
by  shipping  at  reduced  rates  went  to  the  Forwarding  Com- 
pany and  not  to  the  various  owners  of  the  goods  packed 
in  one  car;  and  that  the  Railway  Company  must  have 
known  that  the  Boyd  Company  was  ignorant  of  the  value 
and  contents  of  the  boxes  belonging  to  the  different  ship- 
pers.   It  ruled  that  the  Boyd  Company  had  no  implied 
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authority  to  make  an  agreement  as  to  the  value  of  plain- 
ti£f 's  goods.  It  further  held  that  whether  there  had  been 
any  bona  fide  attempt  to  fix  value  was  a  question  of  fact 
and  as  the  jury  by  their  verdict  had  found  that  there  had 
been  no  such  effort,  the  plaintiff  under  Ostrcot  v.  N.  P.  Ry. 
Co. J  111  Minnesota,  504,  was  entitled  to  recover  the  full 
value  of  the  goods  shipped.  It  further  held  that  the  rule 
announced  by  it  was  not  opposed  to  Adams  Express  Com- 
pany  v.  Crordnger,  226  U.  S*  491;  Chicago  &c.  Ry.  v. 
MiUer,  226  U.  S.  513;  Chicago  Ac.  v.  Latta,  226  U.  S.  519. 
The  defendant  then  sued  out  a  writ  of  error. 

Mr.  E.  C  Lindley  BJid  Mr.  Af.  L.  Countryman  t(x  plain- 
tiff m  error: 

Under  the  Act  to  Regulate  Conunerce,  defendant  in 
error  was  bound  by  the  released  valuation  declared  by 
her  agent,  the  Boyd  Transfer  and  Storage  Company,  upon 
which  valuation  she  obtained  a  lower  rate  of  frei^t  in 
accordance  with  the  carrier's  interstate  tariff  provisions. 
Adams  Exp.  Co.  v.  Croninger,  226  U.  S.  491;  Kansas  City 
iStc.  R.  Co.  V.  Carl,  227  U.  S.  639;  Missouri,  K.  &  T.  R. 
Co.  V.  Harriman,  227  U.  S.  657;  WeUs-Fargo  &  Co.  v. 
NeimanrMarcus  Co.,  227  U.  S.  469;  C,  B.  <&  Q.  R.  Co.  v. 
Miller,  226  U.  S.  513;  C,  St.  P.,  M.  &  0.  Ry.  Co.  v.  Latta, 
226  U.  S.  519. 

Since  this  writ  of  error  was  sued  out,  the  Minnesota 
Supreme  Court  has  seen  its  error  and  has  in  effect  over- 
ruled its  decision  in  the  case  at  bar.  Ford  v.  C,  R.  I.  & 
P.  Ry.  Co.,  143  N.  W.  Rep.  249. 

Mr.  C.  D.  O'Brien,  Mr.  James  MatUmore  and  Mr.  T. 
P.  McNamara  for  defendant  in  error: 

The  manager  of  the  Transfer  Company  had  no  authority 
to  release  the  value  of  the  goods  of  defendant  in  error. 
Benson  v.  Oregon  Short  Line,  99  Pac.  Rep.  1072. 

There  was  no  valid  contract  releasing  the  value  of  the 
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goods  In  question,  and  the  judgment  of  the  state  court 
should  be  sustained. 

It  has  not  been  held  in  any  of  the  cases  cited  by  plaintiff 
in  error  that,  under  Federal  l^pslation,  a  carrier  may  limit 
its  liability  for  its  own  negligence  without  either  a  con- 
tract or  acts  constituting  an  estoppel.  Mo.,  Kdns*  &  Tex. 
Ry.  Co.  V.  Hanimany  227  U.  S.  657;  Rdeaaed  Raiea,  13 
I.  C.  C.  650, 554, 555, 

To  entitle  a  shipper  to  the  lower  rate  instead  of  the 
higiher  one,  it  must  e3q[>r6ssly  appear  that  the  value  of 
the  goods  are  ''declared  by  the  shipper  not  to  exceed 
$10.00  per  100  lbs." 

There  was  in  this  case  no  declared  valuation  by  defend- 
ant in  error  or  by  the  Boyd  Transfer  Company.  On  the 
contrary  it  appears  that  the  Boyd  Transfer  Gonqmny 
attempted  to  release  the  value  of  the  goods  from  their 
true  valuation  to  a  lower  value. 

Mb.  Justice  Lamab,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  court. 

The  plaintiff  owned  personal  ^ects  weighing  646  lb8« 
and  ^orth  $598.  She  employed  the  Boyd  Transfer  Com- 
pany which  was  also  a  Forwarder  to  box  and  ship  the 
property  from  Minneapolis  to  Portland.  The  r^^ular 
freight  rate  on  such  a  shipment  would  have  been  $3  per 
cwt.,  but  without  express  authority  from  her,  the  Com- 
pany forwarded  her  boxes  with  others  under  the  terms 
of  a  tariff  which  named  $1  as  the  rate  on  carload  shipments 
of  household  goods  valued  at  less  than  $10  per  cwt.  The 
car  and  its  contents  were  destroyed  and  the  state  Supreme 
Court  held  that  the  plaintiff  was  entitled  to  recover  the 
full  value  of  her  property  because  (1)  the  railroad  agents 
must  have  known  that  the  Transfer  Company  was  a  For- 
warder, without  authority  to  value  plaintiff's  property,  and 
because  (2)  there  had  heesa  no  bona  fide  effort  to  agree  upon 
a  valuation. 

VOL.  ccanara— 33 
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1.  It  is  conceded  that  the  carrier  had  no  knowledge 
of  the  contents  of  the  boxes  which  were  loaded  by  the 
Transfer  Company  and  forwarded  under  the  low  rate  ap- 
plicable to  household  goods  worth  less  than  $10  per  cwt. 
In  the  absence  of  something  to  indicate  that  the  Transfer 
Company  was  guilty  of  false  billing,  the  carrier  was  not 
required  to  make  special  inquiry,  but  could  rely  on  the 
statement  that  the  car  was  loaded  with  goods  of  the 
character  and  value  stated.  For,  although  the  Boyd  Com- 
pany was  a  Forwarder,  engaged  in  collecting  a  number  of 
small  shipments  from  various  persons  in  order  to  fill  a  car 
and  obtain  the  lower  rates  applicable  to  carload  ship- 
ments, yet  the  Railroad  Company  was  obliged  to  treat  the 
Forwarder  as  shipper,  even  though  thereby  the  carrier 
lost  Uie  benefit  of  the  higher  rate  which  would  have  been 
applicable  to  separate  and  small  shipments.  This  was  the 
ruling  in  Int.  Com.  Comm.  v.  Delaware^  Lackawanna  & 
Western  R.  R.,  220  U.  S.  235,  where  it  was  held  that  the 
carriers  were  not  concerned  with  the  question  of  title,  but 
must  treat  the  Forwarder  as  shipper  and  charge  the  rates 
applicable  to  the  quantity  of  freight  tendered  r^ardless 
of  who  owned  the  separate  articles.  If  the  Forwarder  was 
shipper  for  the  piupose  of  securing  carload  rates,  it  was 
also  shipper  for  the  purpose  of  classifying  and  valuing, 
in  order  to  determine  which  tariff  rate  was  applicable. 

2.  The  plaintiff  contended,  however,  that  she  had 
expected  her  goods  to  be  transported  as  a  separate  con- 
signment. But  the  Transfer  Company  had  been  entrusted 
with  goods  to  be  shipped  by  railway,  and,  nothing  to  the 
contrary  appearing,  the  carrier  had  the  right  to  assume 
that  the  Transfer  Company  could  agree  upon  the  terms 
of  the  shipment,  some  of  which  were,  embodied  in  the 
tariff.  The  carrier  was  not  boimd  by  her  private  instruc- 
tions or  limitation  on  the  authority  of  the  Transfer  Com- 
pany, whether  it  be  treated  as  agent  or  Forwarder.  If 
there  was  any  undervaluation,  wrongful  classification  or 
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violation  of  her  instructions,  resulting  in  damage,  the 
plaintiff  has  her  remedy  against  that  Company. 

3.  The  plaintiff,  however,  claimed  that,  even  if  the 
Boyd  Transfer  Company  is  to  be  treated  as  h^  agent  to 
agree  upon  the  terms  of  shipment  there  had  been  no  bona 
fide  effort  to  agree  on  a  valuation,  and  that  she  was  there- 
fore entitled  to  recover  the  full  value  of  her  goods.  In 
order  to  meet  this  contention  the  defendant  offered  evi* 
dence  to  show  that  it  had  no  knowledge  of  the  contents 
of  the  boxes  and  was  entitled  to  rely  upon  the  entry  on 
the  bill  of  lading  inasmuch  as  the  fair  average  value  of 
household  goods  was  less  than  $10  per  cwt.  Under  the  de- 
cisions in  Kansas  Southern  Ry.  v.  Carl,  227  U.  8.  639,  655; 
Missouri,  Kans.  &  Tex.  Ry.  v.  Harriman,  227  U.  S»  657,  it^ 
was  not  necessary  to  offer  evidence  to  sustain  the  reason- 
ableness of  rates,  classification,  or  oth^  terms  in  the  tariff 
filed  with  the  Commission.  The  shipper  had  the  rig^t,  by 
appropriate  proceedings,  to  attack  the  rate  or  the  classifi- 
cation and  if  either  or  both  were  hdd  to  be  unreasonable 
could  seciure  appropriate  relief  either  by  Reparation  Order, 
or  by  suit  in  court,  after  such  fiinding  of  unreasonableness. 
But  so  long  as  the  tariff  rate,  based  on  value,  remained 
operative  it  was  binding  upon  the  shipper  and  carrier 
alike  and  was  to  be  enforced  by  the  courts  in  fixing  the 
rights  and  liabihties  of  the  parties.  The  tariffs  are  filed 
with  the  Commission  and  are  open  to  inspection  at  every 
station.  In  view  of  the  multitude  of  transactions,  it  is  not 
.necessary  that  there  shall  be  an  inquiry  as  to  each  article 
or  a  distinct  agreement  as  to  the  v^ue  of  each  shipment. 
If  no  value  is  stated  the  tariff  rate  applicable  to  such  a 
state  of  facts  applies.  If,  on  the  other  hand,  there  are 
alternative  rates  based  on  value  and  the  shipper  names  a 
value  to  seciure  the  lower  rate,  the  carrier,  in  the  absence 
of  something  to  show  rebating  or  false  billing,  is  entitled 
to  collect  the  rate  which  applies  to  goods  of  that  class, 
and  if  sued  for  their  loss  it  is  liable  only  for  the  loss  of 
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what  the  shipper  had  declared  them  to  be  in  class  and 
value. 

4.  Nor  was  the  result  changed  because  of  the  use  of 
printed  forms.  This  appears  from  the  ruling  in  Hart  v. 
Penmyluania  R.  B.  Co.,  112  U.  S.  331,  where  it  was 
claimed  that  the  shipper  had  not  been  asked  to  state  the 
value  but  had  merely  signed  a  printed  contract  naming  a 
value.  The  court  said  (p.  338):  ^'The  valuation  named 
was  the  'agreed  valuation/  the  one  on  which  the  minds  of 
the  parties  met,  however  it  came  to  be  fibbed,  and  the  rate 
of  freight  was  based  on  that  valuation,  and  was  fixed  on 
condition  that  such  was  the  valuation,  and  that  the  lia- 
bility should  go  to  that  extent  and  no  further.''  The  rule 
of  the  Hart  J  Carl  and  Harnman  cases  was  not  applied  m 
the  court  below,  and  the  judgment  must  be 

Reversed  and  the  ease  remanded  far  further  proceedings 
not  inconsistent  with  this  opinion. 


FARMERS  AND  MECHANICS  SAVINGS  BANK  OF 
MINNEAPOLIS  v.  STATE  OF  MINNESOTA. 

EBBOB  TO  THE  SUFBEME  GOUBT  OF  THE  STATE  OF 
MINNESOTA. 

No.  39.    Argued  May  8,  1913.— Decided  February  24,  1914. 

A  question  though  novel  itself  may  be  solved  by  the  application  of 

principles  long  established. 
The  entire  independence  of  the  General  Government  from  any  control 

by  the  respective  States  is  fundamental;  and  States  may  not  tax 

agencies  of  the  Federal  Government.    M'CvUoch  v.  Maryland,  4 

Wheat.  316. 
Territories  are  instrumentalities  established  by  Congress  for  the  gov- 
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enunent  of  the  people  within  thdr  respective  borders,  with  authority 
to  subdelegate  the  gpvenunental  power  to  the  municipal  corporations 
therein,  and  the  latter  are  therefore  instrumentalities  of  the  Federal 
Government. 

A  tax  upon  the  exercise  of  the  function  of  issuing  bonds  is  a  tax  upon 
the  operations  of  the  municipal  government;  and  to  tax  the  bonds  as 
property  in  the  hands  of  the  holder  is  in  effect  a  tax  upon  the  right 
erf  the  municipality  to  issue  them.^ 

A  tax  to  any  extent  on  bonds  issued  by  a  government  or  subdivision 
thereof,  however  inconsiderable,  is  a  burden  on  the  operation  of  that 
government.  If  allowed  at  all  it  may  be  carried  to  an  extent  which 
shall  entirely  arrest  such  operations.  M'CvUoch  v.  Maryland,  4 
Wheat.  316. 

A  State  may  not  tax  bonds  issued  by  a  munidpality  of  a  Territory  of 
the  United  States.  And  so  held  as  to  an  attempt  by  the  State  of 
Minnesota  to  tax  bonds  issued  by  munidpalities  of  the  Indian  Ter- 
ritory and  the  Territory  of  Oklahoma  held  by  corporations  in  Minne- 
sota. 

There  is  no  proviaon  of  law  that  makes  obligations  of  municipalities 
within  the  Indian  Territory  or  the  Territory  of  Oklahoma  obligations 
of  the  Territory,  nor  were  such  obligations  assumed  by  the  State  of 
Oklahoma  on  admission  to  Statehood. 

Exemption  from  taxation  is  a  material  element  in  the  obligation  of  a 
bond  issued  by  a  municipality,  and  it  will  not  be  presumed  that  Con- 
gress would  enact  legislation  that  would  impair  that  obligation  by 
eliminating  the  exemption  without  the  clearest  legislative  language 
expiesring  it. 

Where  bonds  are  exempted  from  state  taxation  under  the  Federal 
Constitution  they  cannot  be  included  as  assets  in  ascertaining  the 
surplus  of  the  corporation  owning  them  for  the  purpose  of  imi)osing 
a  state' property  tax  thereon. 

When  a  state  statute  is  attacked  as  den3mig  equal  protection  of  the 
law  by  one  class  of  those  tacepted  from  its  b^iefits,  the  question  of 
constitutionality  can  be  confined  to  the  particular  class  attacking  it, 
and  if  there  is  reasonable  ground  for  the  dassificataon  as  to  that 
class,  it  will  be  iH)held  to  that  extent  without  inquiring  whether  it  is 
constitutional  as  to  the  other  classes  affected  by  it. 

A  provision  in  a  state  tax  statute  excepting  from  an  exemption  banks, 
savings  banks  and  trust  <sompanies,  is  not  unconstitutional  under 
the  Fourteenth  Amendment  as  discriminating  against  savings  banks 
as  a  class  and  denying  them  the  equal  protection  of  the  law.  The 
state  court  having  held  that  there  were  reasonable  grounds  for  the 
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obunification,  this  court  so  holds  in  regard  to  the  statute  of  Mib- 
nesota  involved  in  this  action. 
114  Minnesota,  95,  reversed  in  part. 

The  facts,  which  involve  the  constitutionality  of  cer- 
tain tax  statutes  of  Minnesota  as  applied  to  bonds  issued 
by  municipalities  in  Indian  Territory  and  the  Territory 
of  Oklahoma,  are  stated  m  the  opinion. 

Mr.  William  A.  Lancaster,  with  whom  Mr.  C.  B.  Leonard 
and  Mr.  MiUon  D.  Purdy  were  on  the  brief,  for  plaintiff 
in  error: 

The  tax  in  question  is  a  property  tax.  The  general 
opinion  of  the  profession  has  been  in  favor  of  non-taxar 
bility  of  bonds  of  territorial  municipalities.  Federal 
agencies  and  instrumentalities  are  non-taxable  by  the 
States.  The  Federal  (jovemment  cannot  tax  the  bonds 
of  the  municipalities  of  a  State.  That  part  of  §  3,  of  c.  328, 
Laws  of  1907,  permitting  taxation  on  bonds  of  territorial 
municipalities  is  imconstitutional. 

In  support  of  these  contentions,  see  A.,  T.  &  S.  Fe 
Ry.  V.  Sowers,  213  U.  S.  55;  Bank  of  Commerce  v.  New 
York,  2  Black,  620;  Banks  v.  Supenrisars,  7  Wall.  26; 
Binns  v.  United  States,  194  U.  S.  486;  Bonaparte  v.  Tax 
Court,  104  U.  S.  692;  FaribauU  v.  Missner,  20  Minnesota, 
396;  Grether  v.  Wright,  75  Fed.  Rep.  742;  Hibemia  Sav- 
ings Society  v.  San  Francisco,  200  U.  S.  310;  Home  Savings 
Bank  v.  Des  Moines,  205  U.  S.  503;  McCuOoch  v.  Mary- 
land, 4  Wheat.  316;  Mercantile  Bank  y.  New  York,  121 
U.  S.  138;  Mormon  Church  v.  United  States,  136  U.  S.  1; 
Murphy  v.  Ramsey,  114  U.  S.  15;  National  Bank  v.  Yank- 
ton, 101  U.  S.  129;  Noonan  v.  StiUwater,  33  Minnesota, 
198;  Plummer  v.  Coler,  178  U.  S.  115;  Pollock  v.  Farmers' 
L.  &  T.  Co.,  157  U.  S.  429;  Snow  v.  United  States,  18 
Wall.  317;  Society  for  Savings  v.  Coite,  6  Wall.  694;  State  v. 
Canda  C.  C.  Co.,  86  Minnesota,  457;  Staie  v.  Dvluth  Oas 
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Co. J  76  Minnesota,  96;  State  v.  Pioneer  Savings  Co.,  63 
Minnesota,  80;  State  v.  Weyerhawer,  69  Minnesota,  363; 
The  Banks  v.  The  Mayaty  7  Wall.  16;  UnUed  States  v. 
Baibroad  Company y  17  Wall.  322;  Weston  v.  Charleston, 
2  Pet.  449, 468. 

Mr.  James  Robertson  and  Mr.  Lyndon  A.  Smith,  Attor- 
ney General  of  the  State  of  Minnesota,  for  defendant  in 
error: 

The  bonds  in  question  were  not  bonds  of  a  territorial 
municipality  on  May  1,  1908.  A  territorial  government 
is  not  responsible  for  the  bonds  issued  by  a  municipal 
corporation  thereof.  The  United  States  Government  is 
not  responsible  for  the  liabilities  incurred  by  a  territorial 
government.  A  mtmicipal  corporation  of  a  Territory 
of  the  United  States  is  not  such  an  agency  of  the  Federal 
Govei'nment  that  its  bonds  are  bonds  or  obligations  of  the 
United   States. 

Chapter  328,  Minnesota  Laws  1907,  in  excepting  sav- 
ings banks  from  the  exemption  of  all  other  taxes  allowed 
generally  to  other  holders  of  real  estate  mortgages,  paying 
the  registry  fee,  does  not  unlawfully  discriminate  against 
such  savings  banks  and  does  not  violate  the  equality  clause 
of  the  Fourteenth  Amendment. 

In  support  of  these  contentions,  see:  A.  Jt  P.  R.  R.  v. 
Le  Seur,  2  Arizona,  428;  Bells  Gap  R.  R.  v.  Pennsylvania, 
134  U.  S.  232;  Cent.  Pac.  R.  R.  v.  California,  162  U.  S.  119; 
Central  Pac.  R.  R.  v.  California,  162  U.  S.  121;  CoUing  v. 
Kansas  Stock  Yards,  183  U.  S.  79;  Connolly  v.  Sewer 
Pipe  Co.,  184  U.  S,  540;  1  Cooley  on  Tax.,  3d  ed.,  §§  389- 
397;  Del.  R.  R.  Tax  Cases,  18  Wall.  206;  Duncan  y.  Mis- 
souri, 152  U.  S.  377;  Dyer  v.  Melrose,  215  U.  S.  694;  Elmira 
Sav.  Bank  v.  Davis,  125  N.  Y.  696;  Flint  v.  Stone-Tracy 
Co.,  220  U.  S.  108;  Oennette  v.  Brooklyn,  99  N.  Y.  296; 
Gray,  lim.  on  Taxing  Power,  §  1630;  Oreiher  v.  Wright, 
76  Fed.  Rep.  742;  Hibemia  Saving  Society  v.  San  Fran- 
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mco,  200  U.  S.  314;  Home  Ins,  Co.  v.  New  York,lM  U.  S. 
594;  Kan.  Pae.  R.  R.  Co.  v.  A.,  T.  A  S.  F.  R.  R.,  112 
U.  S.  414;  Lane  Co.  v.  Oregon,  7  Wall.  77;  Merc.  NaU. 
Bank  v.  Mayor,  172  N.  Y.  35;  Met.  St.  Ry.  Co.  v.  Nm 
York,  199  U.  S.  1;  Moore  v.  Treasfua-er,  7  Wyonoing,  292; 
Mutual  Benefit  Ins.  Co.  v.  Martin  Co.,  104  Minnesota^  179; 
M'CiiUoch  V.  Maryland,  4  Wheat.  316;  McMiUen  v.  An- 
derson, 95  U.  S.  37;  Nat.  Bank  v.  Kentucky,  9  WalL  353; 
Osborne  v.  Bon*,  9  Wheat.  738;  People  v.  fi<mn«r,  186 
N.  Y.  285;  Providence  Bank  v.  BilUngs,  4  Pet.  514;  Phoenix 
Fire  Ins.  Co.  v.  Tennessee,  161  U.  S.  174;  Railroad  Co.  v. 
Penisttm,  18  Wall.  5;  St.  P.  &c.  Ry.  Co.  v.  Todd,  142  U.  S. 
242;  iS.  W:  Oil  Co.  v.  Texas,  217  U.  S.  122;  Staie  v.  Ftte- 
^eroJd,  117  Minnesota  192;  SUxU  Tax  on  Foreign  Held 
Bonds,  15  WaU.  300;  Staie  v.  West.  Un.  Tel.  Co.,  96  Minne- 
sota, 22;  Stale  v.  West  Un.  Td.  Co.,  165  Missouri,  521; 
Thompson  v.  N.  P.  Ry.,  9  Wall.  579;  Van  Brocklyn  v. 
Kentucky,  m^V.  S.  151;  West  Un.  Td.  Oo.  v.  AUy.  Gen,, 
125  U.  S.  530;  West.  Un.  Tel.  Co.  v.  Massachusetts,  125 
U.  S.  530;  West.  Un.  Tel.  Co.  v.  Texas,  105  U.  S.  460; 
WesL  Un.  Tel.  Co.y.  Pae.  R.  R.  Co.,  120  Fed.  Rep.  984; 
TTesfon  v.  Charleston,  2  Pet.  467;  Woodruff  v.  Oswego  Starch 
Factory,  177  N.  Y.  23. 

Mb.  Justicb  Ptenibt  delivered  the  opinion  of  the 
court. 

This  writ  of  error  brings  under  review  a  judgment  of 
the  Supreme  Court  of  Minnesota  (114  Minnesota,  95) 
aflirming  the  judgment  of  a  lower  coiu*t,  in  proceedings 
for  the  collection  of  taxes  assessed  against  pMntiff  in 
error  for  the  year  1908.  Plaintiff  in  error  is  a  savings 
bank,  having  no  capital  stock,  and  was  taxaUe  undor 
§  839,  R.  L.  1905,  which  provides  for  ascertaining  the  sur- 
plus remaining  after  deducting  from  its  assets  (olher 
than  real  estate,  which  is  separately  assessed),  the  amount 
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of  the  deposits  and  of  all  other  accounts  payable;  the 
surplus  to  be  taxed  as  ^^ credits/'  The  Supreme  Court 
of  Minnesota  held  that  this  section  imposes  not  a  fran- 
chise but  a  property  tax^  and  that  the  surplus  of  savings 
banks  as  thus  determined  is  taxable  property.  This  con- 
struction is  not  questioned  here;  perhaps  is  not  open  to 
question. 

Two  Federal  questions  are  raised. 

First,  the  Saving?  Bank  insisted  in  the  state  courts, 
and  here  renews  the  insistence,  that  certain  bonds  issued 
by  municipalities  in  Indian  Territory  and  in  the  Territory 
of  Oklahoma,  held  by  the  bank,  amounting  to  about 
$700,000  in  value,  should  have  been  omitted  from  the  list 
of  its  personal  assets,  for  the  reason  that  bonds  of  this 
character  are  not  taxable  by  the  State* 

This  question,  although  novel,  is  to  be  solved  by  the 
application  of  principles  long  established. 

It  was  laid  down  by  Mr.  Chief  Justice  Marshall,  speak- 
ing for  this  court  in  M'CvUoch  v.  Maryland,  4  Wheat.  316, 
430,  436,  that  the  State  could  not  constitutionally  impose 
taxation  upon  the  operations  of  a  local  branch  of  the 
United  States  Bank,  because  the  bank  was  an  agency 
of  the  Federal  Government,  and  the  States  had  no  power, 
by  taxation  or  otherwise,  to  hamper  the  execution  by 
that  government  of  the  powers  conferred  upon  it  by  the 
people.  The  supremacy  of  the  Federal  Constitution  and 
the  laws  made  in  pursuance  thereof,  and  the  entire  inde- 
pendence of  the  General  Government  from  any  control 
by  the  respective  States,  were  the  fundamental  grounds 
of  the  decision.  The  principle  has  never  since  been  de- 
parted from,  and  has  often  been  reasserted  and  applied. 
Osbom  V.  U.  S.  Bank,  9  Wheat.  738,  859;  Home  Samnga 
Bank  v.  Dea  M<nnes,  205  U*  S.  503,  513;  Grether  v.  Wright, 
75  Fed.  Rep.  742,  753. 

State  taxation  of  national  bank  shares,  as  permitted  by 
the  act  of  Congress,  without  regard  to  the  fact  that  a 
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part  or  the  whole  of  the  capital  of  the  bank  is  invested  in 
national  securities  which  are  exempt  from  taxation  (Van 
Alien  V.  Assessors,  3  Wall.  573,  583;  Bradley  v.  PeoplSy 
4  Wall.  459;  National  Bank  v.  CommomoeaUh,  9  Wall.  353, 
359),  is  an  apparent,  not  a  real,  exception.  The  same  is 
true  of  taxes  upon  the  mere  property  of  agencies  of  the 
Federal  Government.  {Thomson  v.  Pqpific  Railroad,  9 
Wall.  579,  589;  Railroad  Co.  v.  Peniston,  18  Wall.  6,  32, 
34.)  Indeed,  these  exceptions  rest  upon  distinctions  that 
were  recognized  in  the  decision  of  M^CvUoch  v.  Maryland. 
Chief  Justice  Marshall  said,  in  closing  the  discussion: 
"This  opinion  •  •  •  does  not  extend  to  a  tax  paid 
by  the  real  property  of  the  bank,  in  common  with  the 
other  real  property  within  the  State,  nor  to  a  tax  imposed 
on  the  interest  which  the  citizens  of  Maryland  may  hold  in 
this  institution,  in  conmion  with  other  property  of  the 
same  description  throughout  the  State.  But  this  is  a  tax 
on  the  operations  of  the  bank,  and  is,  consequently,  a 
tax  on  the  operation  of  an  instrument  employed  by  the 
government  of  the  Union  to  carry  its  powers  into  execu- 
tion. Such  a  tax  must  be  unconstitutional.'^  For  a  fuller 
discussion  of  the  Van  AUen  Case,  see  Home  Savings  Bank  v. 
Des  Moines,  205  U.  S.  503,  517. 

The  government  of  the  respective  Territories  in  ques- 
tion was  that  provided  by  the  act  of  Congress  of  May  2, 
1890  (26  Stat.  81,  c.  182,  pp.  81,  93),  of  which  the  first 
28  sections  created  a  temporary  government  for  the 
Territory  of  Oklahoma;  while  §  29  (p.  93),  and  subse- 
quent sections  established  laws  for  the  government  of 
what  was  thereafter  to  be  known  as  the  Indian  Territory, 
but  without  conferring  general  powers  of  local  self- 
government.  To  the  territorial  government  of  Oklahoma 
legislative  power  was  granted  (§6),  extending  to  ^'all 
rightful  subjects  of  legislation  not  inconsistent  with  the 
Constitution  and  laws  of  the  United  States.'^  Mtmicipal 
corporations  were  in  contemplation.   Sec.  7  provided  that 
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the  le^slative  assembly  should  not  authorize  the  issuing 
of  any  bond  or  evidence  of  debt  by  any  county^  city,  town, 
or  township  for  the  construction  of  any  railroad;  thus 
recognissing  that  the  borrowing  power  might  be  employed 
for  other  purposes.  By  §  11,  certain  provisions  of  the 
Compiled  Laws  of  Nebraska,  in  force  November  1, 1889,  so 
far  as  locally  applicable,  were  extended  to  and  put  in 
force  in  the  Territory  until  after  the  adjournment  of  the 
first  session  of  its  legislative  assembly;  among  these 
being  Chapter  14,  entitled  '^Cities  of  the  second  class  and 
villages,"  which  contains  provisions  for  the  organization 
of  municipal  corporations,  with  power  to  borrow  money 
for  public  purposes.  The  Indian  Territory  was  not  made 
an  ^'organized  Territory,"  but  by  §31  certain  general 
laws  of  the  State  of  Arkansas,  as  published  in  Mansfield's 
Digest  (1884),  were  put  in  force  there  imtil  Congress 
should  otherwise  provide;  among  these,  the  chapter  relat- 
ing to  municipal  corporations  (§§  722-^59). 

It  is  not  disputed  that  the  municipal  bonds  now  in 
question  were  lawfully  authorized  and  are  in  every  respect 
valid  obligations  of  the  respective  municipalities.  Except 
as  such  obligations  they  would  hardly  be  treated  as  taxable 
property  in  the  hands  of  the  holder. 

The  relation  of  the  organized  Territories  to  the  United 
States  has  been  frequently  adverted  to.  In  National 
Bank  v.  County  of  Yankton,  101  U.  S.  129, 133,  which  had 
to  do  with  the  pi^anic  act  of  the  Territory  of  Dakota 
(12  Stat.  239),  the  court,  speaking  by  Mr.  Chief  Justice 
Waite,  said: 

*'A11  territory  within  the  jurisdiction  of  the  United 
States  not  included  in  any  State  must  necessarily  be 
governed  by  or  under  the  authority  of  Congress.  The 
Territories  are  but  political  subdivisions  of  the  outlying 
dominion  of  the  United  States.  Their  relation  to  the 
general  government  is  much  the  same  as  that  which 
counties  bear  to  the  respective  States,  and  Congress  may 
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legislate  for  them  as  a  State  does  for  its  municipal  or- 
ganizations. ...  Congress  may  not  only  abrogate 
laws  of  the  territorial  legislatures,  but  it  may  itself  legislate 
directly  for  the  local  government.  It  may  make  a  void  act 
of  the  territorial  legislature  valid,  and  a  valid  act  void. 
In  other  words,  it  has  full  and  complete  legislative  author- 
ity over  the  people  of  the  Territories  and  all  the  depart- 
ments of  the  territorial  governments.  It  may  do  for  the 
Territories  what  the  people,  under  the  Constitution  of  the 
United  States,  may  do  for  the  States." 

The  Territory  of  Oklahoma,  therefore,  was  an  instru- 
mentality established  by  Congress  for  the  government  of 
the  people  within  its  borders,  with  authority  to  subdel- 
egate  the  goveitunental  power  to  the  several  municipal 
corporations  therein.  Hiese  corporations  were  estab- 
lished for. public  and  governmental  purposes  only,  and 
exercised  their  powers  and  performed  their  functions  as 
agents  of  the  central  authority.  With  respect  to  Indian 
Territory,  the  situation  under  the  act  of  1890  was  some- 
what different,  and  the  municipal  corporations  derived 
their  authority  directly  from  the  act  of  Congress. 

No  doubt,  as  is  usual  in  such  cases,  the  people  of  the 
respective  municipalities  had  a  more  immediate  and 
direct  interest  t£an  others  in  the  local  government,  and  in 
the  local  improvements  that  presumably  may  have  been 
constructed  with  the  proceeds  of  the  municipal  bonds. 
But  this  interest  was  tiiiat  of  citizens  and  taxpayers,  not 
that  of  proprietors.  And  the  policy  of  Congress,  as 
manifested  in  its  legislation  upon  the  subject,  had  regard 
not  merely,  nor  even  chiefly,  for  the  particular  and  im- 
mediate interests  of  the  several  municipalities.  It  looked 
to  the  promotion  of  the  prosperity  and  welfare  of  the  whole 
people  of  the  United  States,  through  the  development  of 
organized  self-governing  conmiimities — afterwards  to  be- 
come States  of  the  Union — throughout  the  whole  of  the 
public  domain.    With  statehood  as  the  ultimate  aim  and 
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purpoae,  the  organic  acts  were  conscioudiy  framed.  They 
were  frequently  if  not  always  entitled — ^**  An  act  to  provide 
a  temporary  government  for  the  Territory/'  etc.;  and  so 
reads  the  title  of  the  act  of  May  2, 1890. 

In  our  opinion,  therefore,  the  municipalities  of  the 
Territory  of  Oklahoma  and.  of  Indian  Territory  were 
instrum^italities  and  agencies  of  the  Federal  Government, 
with  whose  operations  the.  States  were  not  permitted  to 
interfere  by  taxation  or  otherwise,  and  the  issuing  of 
municipal  txHids  was  the  performance  of  a  governmental 
function,  within  the  established  doctrine.  And  we  deem 
it  immaterial  that  these  bonds  were  not  guaranteed  by  the 
United  States,  or  even  (in  the  case  of  the  Oklahoma  bonds) 
by  the  c^tral  government  of  the  Territory. 

The  Supreme  Court  of  Minnesota,  conceding  that  the 
municipalities  were  Federal  agencies  in  the  performance  of 
government^  functions,  yet  deemed  that  a  material  nar- 
rowing of  the  doctrine  of  M^CvUoch  v.  Maryland^  was  to  be 
inferred  from  an  expression  contained  in  the  opinion  of 
this  court  in  NoHcnal  Bank  v.  ConrnumweaUhf  0  Wall. 
353, 362,  where  it  was  said:  ^'The  principle  we  are  discuss- 
ing has  its  limitation,  a  limitation  growing  out  of  the 
necessity  on  which  the  principle  itself  is  founded.  That 
limitation  is,  that  the  agencies  of  the  Federal  government 
are  only  exempted  from  state  l^islation,  so  far  as  that 
l^islation  may  interfere  with,  or  impair  their  efficiency 
in  performing  the  f imctions.  by  which  they  are  designed  to 
serve  that  government.''  And  from  a  like  expression 
contained  in  the  opinion  in  Railroad  Company  v.  Penr 
isUm^  18  Wall.  5,  36:  ^'It  is^  therefore,  manifest  that 
exemption  of  Federal  ag^cies  from  state  taxation  is 
dependent,  not  upon  the  nature  of  the  agents,  or  upon 
tbe  mode  of  their  constitution,  or  upon  the  fact  that  they 
are  agents,  but  upon  the  effect  of  the  tax;  that  is,  upon  the 
question  whether  the  tax  does  in  truth  deprive  them  of 
power  to  serve  the  government  as  they  were  intended  to 
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serve  it^  or  does  hinder  the  efficient  exercise  of  their 
power.  A  tax  upon  their  property  has  no  such  necessary 
effect.  It  leaves  them  free  to  discharge  the  duties  they 
have  undertaken  to  perform.  A  tax  upon  their  operations 
is  a  direct  obstruction  to  the  exercise  of  Federal  powers.'' 

But  we  deem  it  entirely  clear  that  a  tax  upon  the  exer- 
cise of  the  function  of  issuing  municipal  bonds  is  a  tax  upon 
the  operations  of  the  government,  and  not  in  any  sense  a 
tax  upon  the  property  of  the  municipality.  And  to  tax  the 
bonds  as  property  in  the  hands  of  the  holders  is,  in  the 
last  analysis,  to  impose  a  tax  upon  the  right  of  the  munici- 
pality to  issue  them.  In  Weston  v.  Ciiy  Council  of  Charles- 
tori,  2  Pet.  449,  466,*  468,  which  mvolved  the  right  of  the 
city,  acting  under  the  authority  of  the  State  of  South 
Carolina,  to  ordain  a  tax  upon  United  States  stock  in  the 
hands  of  the  owner,  Mr.  Chief  Justice  Marshall,  speaking 
for  the  court,  after  reaffirming  the  principtes  settled  in 
M^CvUoch  V.  Maryland,  said  (p.  468):  "The  American 
people  have  conferred  the  power  of  borrowing  money  on 
their  government,  and  by  making  that  government  su- 
preme, have  shielded  its  action,  in  the  exercise  of  this 
power,  from  the  action  of  the  local  governments.  The 
grant  of  the  power  is  incompatible  with  a  restraining  or 
controlling  power,  and  the  declaration  of  supremacy  is  a 
declaration  that  no  such  restraining  or  controlling  power 
shall  be  exercised.  The  right  to  tax  the  contract  to  any 
extent,  when  made,  must  operate  upon  the  power  to 
borrow  before  it  is  exercised,  and  have  a  sensible  influence 
on  the  contract.  The  extent  of  this  influence  depends  on 
the  will  of  a  distinct  government.  To  any  extent,  however 
inconsiderable,  it  is  a  burthen  on  the  operations  of  govern- 
ment. It  may  be  carried  to  an  extent  which  shall  arrest 
them  entirely." 

It  is  on  this  ground  that  United  States  bonds  have 
always  been  held  exempt  from  taxation  under  authority  of 
the  States.  By  like  reasoning  it  has  come  to  be  recognized 
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that  bonds  issued  by  the  States  are  not  taxable  by  the 
Federal  Government,  and  it  was  upon  this  ground  that  this 
court  held,  in  Pollock  v.  Farmers  Loan  &  Trust  Co.,  157 
U.  S.  429,  584,  that  the  income  tax  provisions  of  the  act 
of  August  15,  1894,  were  unconstitutional  in  that  they 
imposed  a  tax  upon  the  income  derived  from  municipal 
bonds  issued  under  the  authority  of  the  States. 

It  is  contended  by  defendant  in  error  that  the  situation 
was  changed  by  the  admission  of  Oklahoma  as  a  State, 
combining  both  the  Territory  of  Oklahoma  and  the  In- 
dian Territory.  This  was  accomplished  under  the  En- 
abling Act  of  June  16,  1906,  34  Stat.  267,  c.  3335,  and 
was  evidenced  by  the  proclamation  of  the  President,  issued 
November  16,  1907.  By  §  4  of  Art.  I  of  the  Oklahoma 
constitution  tiie  debts  and  liabilities  of  the  Territory  of 
Oklahoma  were  assumed  by  the  State. 

The  argument  is  that  at  the  time  of  making  the  assess- 
ment for  taxes  against  plaintiff  in  error,  the  Indian  Terri- 
tory and  the  Territory  of  Oklahoma  had  ceased  to  exist 
as  such  for  nearly  six  months,  and  that  the  bonds  of  the 
mimicipalities  of  those  Territories,  being  the  obligations 
of  the  territorial  government,  were  by  the  constitution 
assiuned  by  the  State.  There  seems  to  be  no  provision  of 
law  that  constitutes  the  bonds  of  the  municipalities  obliga- 
tions of  the  territorial  governments,  and  so  the  argument 
falls  to  the  grotmd  at  once. 

But  we  are  unwilling  to. intimate  a  concession  that  an 
assumption  by  the  State  of  Oklahoma  of  the  obligation  to 
pay  these  bonds  would  operate  to  deprive  the  bondholders 
of  the  exemption  from  taxation,  previously  enjoyed. 
Presumably  the  municipal  credit  was  enhanced  and  the 
terms  of  the  mimicipal  borrowing  rendered  more  favorable, 
by  the  understanding  that  the  bonds,  being  obligations 
of  an  agency  of  the  Federal  Government,  would  be  ex- 
onpt  from  taxation  by  the  several  States.  The  value  of 
the  bonds  in  the  market  was  presumably  thereby  in- 
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creased.  Indeed,  the  state  court  in'  the  present  case  veiy 
plainly  declares  (114  Minnesota^  109)  that  bonds  of  the 
municipalities  of  the  Territories,  if  not  taxable  by  the 
State,  command  a  higher  price  on  the  market  than  bonds 
of  the  municipaUties  of  the  States.  To  deprive  bonds  of 
the  former  description  of  their  immunity  from  state  taxa- 
tion, and  this  because  of  the  subsequent  action  of  Ck>ngres8 
in  erecting  the  Territories  into  a  State,  with  or  without 
an  assumption  by  the  new  State  of  the  obligations  of  the 
former  Federal  agency,  would  be  in  effect  to  impair  the 
obligation  of  the  contract;  and  this  is  so  inconsistent  with 
the  honor  and  dignity  of  the  United  States  that  such  an 
intent  should  not  be  presumed  without  the  dearest  lefpa- 
lative  language  requiring  it. 

It  is,  however,  further  su^^ested  that  the  judgment 
under  review  does  not  sustain  a  tax  upon  the  bonds  as 
property,  but  only  a  tax  upon  the  surplus  of  the  Savings 
Bank,  computed  by  taking  into  the  account  all  of  its 
assets,  amounting  to  about  $12,000,000,  of  which  the 
bonds  were  only  about  $700,000,  and  deducting  therefrom 
its  liabilities.  But  as  the  surplus  is  treated  as  property 
and  taxed  as  such,  it  is  obvious  that  some  portion  of  the 
burden  of  the  tax  is  attributable  to  the  ownership  of  the 
mimicipal  bonds,  la  hank  of  Commerce  y.  New  York  City, 
2  Black,  620,  it  was  held  that  the  State  of  New  York  in 
taxing  the  capital  of  banks  according  to  its  valuation  must 
leave  out  of  the  calculation  that  portion  of  the  capital 
invested  in  the  stocks,  bonds,  or  other  securities  of  the 
United  States  not  liable  to  taxation  by  the  State.  And 
see  Bank  Tax  Caee,  2  Wall.  200;  Home  Savings  Bank  v. 
Des  Moines,  205  U.  S.  503,  500. 

It  results  that  the  inclusion  of  the  bonds  now  in  question 
in  the  list  of  the  assets  of  plaintiff  in  error,  in  ascertaining 
its  surplus  for  the  purpose  of  imposing  a  state  property  tax 
thereon,  was  rqmgnant  to  the  Constitution  of  the  United 
States. 
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The  second  Federal  question  arises  out  of  the  insistence 
of  the  Savings  Bank  that  it  was  entitled  to  have  omitted 
from  the  computation  of  its  surplus  for  purposes  of  taxa- 
tion certain  notes  held  by  it;  amoimtlng  to  about  SlGl^OOO, 
and  secured  by  mortgages  upon  Minnesota  real  estate, 
upon  which  mortgages  a  registry  tax  had  been  paid. 

It  appears  that  the  Minnesota  legislature,  by  Chap.  328, 
Laws  of  1907,  provided  a  registry  tax  upon  debts  secured 
by  mortgages  covering  real  property  in  the  State,  the 
amount  of  the  tax  being  fifty  cents  upon  each  $100,  pay- 
able at  or  before  the  filing  of  the  mortgage  for  record  or 
registration.  By  §  3  it  was  enacted  that  ^^  All  mortgages 
upon  which  such  tax  has  been  paid,  with  the  debts  or 
obligations  secured  thereby  and  the  papers  evidencing  the 
same,  shall  be  exempt  from  all  other  taxes;  but  nothing 
herein  shall  exempt  such  property  from  the  operation  of 
the  laws  relating  to  the  taxation  of  gifts  and  iidieritances, 
or  those  governing  the  taxation  of  banks,  savings  banks, 
or  trust  companies";  with  a  further  proviso  not  now 
pertinent. 

It  was  and  is  insisted  that  this  section,  in  subjecting 
banks,  savings  banks,  and  trust  companies  to  double 
taxation  upon  their  mortgages  covering  real  estate  in  the 
State  of  Minnesota,  while  at  the  same  time  relieving  mort- 
gages upon  such  real  estate,  when  otherwise  owned,  from 
all  taxation  except  the  registration  tax,  is  in  contravention 
of  the  ^^ equal  protection"  clause  of  the  Fourteenth  Amend- 
ment. 

Although  the  clause  limiting  the  exemption  includes 
banks  and  trust  companies,  the  Supreme  Court  of  Min- 
nesota declined  to  consider  whether  the  classification  was 
proper  with  respect  to  those  institutions,  and  so  declining 
dealt  with  the  status  of  savings  banks  only.  Holding 
that  this  class  of  institutions  under  other  laws  enjoyed 
privileges  respecting  taxation  that  were  accorded  to  no 
other  person  or  corporation  subject  to  taxation,  the  court 
▼OL.  ccxxxii — 34 
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held  that  savings  banks  might  properly  be  treated  as  a 
class  by  themselves,  and  required  to  include  such  mort- 
gages in  the  computation  of  their  assets  for  purposes  of 
taxation. 

If  there  is  no  unconstitutional  discrimination  against 
savings  banks,  it  is  for  present  purposes  unnecessary  to 
inquire  whether  the  act  discriminates  against  other  banks 
and  trust  companies.  Tyler  v.  Judges,  179  U.  S.  405,  409; 
Hooker  v.  Burr,  194  U.  S.  415,  419;  Hatch  v.  Reardon,  204 
U.  S.  152,  160;  Southern  Railway  Co.  v.  King,  217  U.  S. 
624,  634;  Standard  Slock  Food  Co.  v.  Wright,  225  U.  S. 
640,  660;  Rosenthal  v.  New  York,  226  U-  S.  260,  271. 

The  Supreme  Court  of  Minnesota  lucidly  summarized 
the  state  of  the  law  which  furnished,  in  its  judgment,  a 
sufficient  reason  for  the  classification,  as  follows:  ''Sec- 
tion 839,  Rev.  Laws  1906,  treats  of  savings  banks,  for  the 
purposes  of  taication,  in  a  special  manner.  They  have  no 
capital  stock,  yet  their  property  is  not  taxed  in  the  same 
way  as  the  property  of  individuals  or  of  other  corporations. 
By  section  838  the  value  of  the  stock  of  corporations 
having  capital  stock  is  ascertained  by  deducting  the  value 
of  the  real  and  personal  property  from  the  market  or  ac- 
tual value  of  the  stock,  and  the  amount  of  the  difference 
is  taxed  as  stocks  and  bonds,  and  the  real  estate  and  per- 
sonal property  are  taxed  in  the  ordinary  way.  Section  839 
places  all  banks  without  capital  stock  (except  savings 
banks),  brokers,  and  stockjobbers  in  one  class,  and  savings 
banks  in  another  class.  The  former  are  taxed  by  ascer- 
taining the  difference  between  the  amoimt  of  money  on 
hand  or  in  transit,  the  amount  of  money  in  the  hands  of 
others  subject  to  draft,  the  amount  of  checks  or  cash 
items,  etc.,  the  amoiult  of  bills  receivable  and  other  credits, 
and  from  the  total  of  these  amounts  the  deposits  and 
accounts  payable  are  deducted.  The  balance,  if  any,  is 
assessed  as  money  under  Section  835.  The  bonds  and 
stocks  and  personal  and  real  property  are  assessed  sep* 
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aratdy  ia  the  ordinary  way.  But  in  the  case  of  savings 
banks  no  specific  property  is  taxed  separately  except  real 
property.  Its  money,  checks,  bills  receivable,  bonds,  and 
stocks,  and  all  personal  property  appertaining  to  the 
business,  are  listed  for  the  purpose  of  ascertaining  whether 
there  is  a  surplus,  and  the  surplus  is  found  by  deducting 
the  total  of  the  deposits  and  accounts  payable  from  the 
total  value  of  the  assets."    114  Minnesota,  110. 

For  these  and  other  reasons  pointed  Qut  in  the  opinion, 
it  seems  to  us  the  court  was  justified  in  holding  that  there 
were  reasonable  grounds  for  the  discrimination  so  far  as 
savings  banks  were  concerned,  and  that  plaintifif  in  error 
had  therefore  not  been  deprived  of  the  equal  protection 
of  the  laws.  In  lieu  of  further  discussion  we  refer  to  the 
oft  quoted  language  employed  by  Mr.  Justice  Bradley, 
speaking  for  this  court,  in  BelVa  Gap  Railroad  Co.  v.  Penn- 
sylvania, 134  U.  S.  232,  237. 

But  because  of  the  error  in  subjecting  the  bonds  of  the 
municipalities  of  the  Territories  to  taxation,  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 


PLYMOUTH    COAL    COMPANY    v.    COMMON- 
WEALTH OF  PENNSYLVANLA. 

EBBOR  TO  THE  SUPREIO:  COURT  OF  THE  STATE  OF  PENN- 
SYLVANIA. 

No.  102.    Argued  January  15,  1914.— Decided  February  24,  1914. 

The  buoness  of  mining  coal  is  so  attended  with  danger  as  to  render  it 
the  proper  subject  of  police  regulation  by  the  State. 

It  is  not  an  unreasonable  exercise  of  the  police  power  of  the  State  to 
require  owners  of  adjoining  coal  properties  to  cause  boundary  pillars 
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to  be  left  of  sufficieat  width  to  safeguard  the  employ^  of  either  mine 
in  caae  the  other  should  be  abandoned  and  allowed  to  fill  with 
water. 

One  attacking  the  constitutionality  of  a  state  statute  must  show  that 
he  is  within  the  class  whose  constitutional  rights  are  injuriously 
affected  by  the  statute. 

In  determining  whether  the  constitutional  rights  of  a  party  have  been 
affected  by  a  state  statute,  the  courts  will  presume,  until  the  contrary 
is  shpwn,  that  any  administrative  body  to  which  power  is  delegated 
will  act  mth  reasonable  regard  to  property  rights. 

Except  in  such  cases  as  arise  under  the  contract  clause  of  the  Constitu- 
tion it  is  for  the  court  of  last  resort  of  the  State  to  construe  the 
statutes  of  that  State,  and  in  exercising  jurisdiction  under  1 237, 
Judicial  Code,  it  is  proper  for  thb  court  to  await  the  construction  of 
the  state  court  rather  than  to  assume  in  advance  that  such  court 
will  so  construe  the  statute  as  to  render  it  obnoxious  to  the  Federal 
Constitution. 

If  a  statute  be  reasonably  susceptible  of  two  interpretations,  one  of 
which  would  render  it  unconstitutional  and  the  other  valid,  the 
courts  should  adopt  the  latter,  in  view  of  the  presumption  that  the 
lawmaking  body  intends  to  act  within  and  not  fai  excess  of,  its  con- 
stitutional authority. 

In  the  absence  of  clear  language  to  the  contrary,  a  provision  for  decision 
by  a  board  in  a  publip  matter  will  be  construed  to  the  effect  that  a 
majority  of  such  board  shall  act  and  decide.  Omaha  v.  Omaha  Water 
Co.,  218  U.S.  180. 

Iq  matters  of  police  regulation  where  decisions  on  questions  of  public 
safety  are  delegated  to  an  administrative  board  the  right  of  appeal  on 
other  than  constitutional  grounds  may  be  withheld  by  the  legislature 
in  its  discretion  without  denying  due  process  of  law. 

The  statute  of  Pennsylvania  requiring  owners  of  adjoining  coal  prop- 
erties to  cause  barrier  pillars  to  be  left  of  suitable  width  to  safe- 
guard employ^  is  not  unconstitutional  either  as  depriving  the  owners 
of  their  property  without  due  process  of  law  or  as  denying  them 
equal  protection  of  the  law,  or  because  of  the  procedure  and  method 
prescribed  for  determining  the  width  of  such  barrier  or  because  it 
delegates  the  matter  to  an  administrative  board  or  does  not  provide 
for  any  appeal  thereupon. 

232  Pa.  St.  141,  affirmed. 

This  case  involves  the  constitutionality  of  a  section  of 
the  Anthracite  Mine  Laws  of  the  State  of  Pennsylvania, 
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bemg  §  10  of  Art.  Ill  of  the  act  of  June  2,  1891  (Pub. 
Laws  pp.  176)  183),  which  reads  as  follows: 

''It  shall  be  obligatory  on  the  owners  of  adjoining  coal 
properties  to  leave,  or  cause  to  be  left,  a  pillar  of  coal  in 
each  seam  or  vein  of  coal  worked  by  them,  along  the  Une 
of  adjoining  property,  of  such  width,  that  taken  in  connec- 
tion with  the  pillar  to  be  left  by  the  adjoining  property 
owner,  will  be  a  sufficient  barrier  for  the  safety  of  the 
employ^  of  either  mine  in  case  the  other  should  be  aban- 
doned and  allowed  to  fill  with  water;  such  width  of  pilliEU* 
to  be  determined  by  the  engmeers  of  the  adjoining  prop- 
erty owners  together  with  the  inspector  of  the  district  in 
which  the  n^ne  is  situated,  and  the  surveys  of  the  face  of 
the  workings  along  such  pillar  shall  be  made  in  duplicate 
and  must  practically  agree.  A  copy  of  such  duplicate 
surveys,  certified  to,  must  be  filed  with  the  owners  of  the 
adjoining  properties  and  with  the  inspector  of  the  district 
in  whicl^  the  mine  or  property  is  situated.^' 

Art.  XVIII,  under  the  head  of  "Definition  of  Terms," 
contains,  inter  alia^  the  following: 

''The  term  'owners'  and  'operators'  means  any  person 
or  body  corporate  who  is  the  immediate  proprietor  or 
lessee  or  occupier  of  any  coal  mine  or  colliery  or  any  part 
thereof.  The  terin  'owner'  does  not  include  a  person  or 
body  corporate  who  merely  receives  a  royalty,  rent  or 
fine  from  a  coal  mine  or  colliery  or  part  thereof,  or  is 
merely  the  proprietor  of  the  mine  subject  to  any  lease, 
grant  or  license  for  the  working  or  operating  thereof,  or  is 
merely  the  owner  of  the  soil  and  not  interested  in  the 
minerals  of  the  mine  or  any  part  thereof.  But  any  'con- 
tractor' for  the  working  of  a  mine  or  colliery  or  any  part, 
or  district  thereof,  shall  be  subject  to  this  act  as  an  oper- 
ator or  owner,  in  like  manner  as  if  he  were  the  owner." 

The  record  shows  that  the  Lehigh  &  Wilkes-Barre  Coal 
Company  and  the  Plymouth  Coid  Company  are  respec- 
tively the  lessees  or  owners  of  adjoining  coal  properties 
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situate  at  Plymouth,  in  Luzerne  County,  Pennsylvania; 
that  on  August  31,  1909,  Mr.  Davis,  the  Inspector  of 
Mines  of  the  district  in  which  the  properties  are  located, 
wrote  a  letter  to  the  president  of  the  Plymouth  Coal 
Company  which  reads  as  follows: 

"Wilkes-Barre,  Pa.,  Aug.  31,  '09. 
"John  C.  Haddock,  Pres.  Plymouth  Coal  Co. 

Dear  Su*:  Kindly  have  your  engineer  report  at  my  oflBce 
Thursday  morning  Sept.  2nd  at  10  o'clock  at  which  time 
we  can  meet  the  engineer  of  the  Lehigh  &  Wilkes-Barre 
Coal  Company  to  decide  as  to  thickness  of  barrier  pillar 
to  be  left  immined  between  the  properties  ^i  the  Lehigh 
&  Wilkes-Barre  Coal  Company  and  the  Plymouth  Coal 
Company,  situated  at  Plymouth,  Luz.  Co.,  Pa.,  as  per 
Article  3,  Section  10  Anthracite  Mine  Laws  of  this  Com- 
monwealth, which  reads  as  follows"  [quoting  the  section 
verbatim]. 

[Signed]  "D.  T.  Davis, 

Inspector  of  Mines." 

To  this  the  following  reply  was  made: 

Wilkes-Barre,  Pa., 

Sept.  1,  1909. 

"Mr.  D.  T.  Davis,  Inspector,  Ninth  Anthracite  Inspec- 
tion District  Wilkes-Barre,  Pa. 

Dear  Sir:  I  am  in  receipt  of  yours  of  the  31st  ult. 

Allow  me  to  say  in  reply  that  while  it  would  giv^  us  great 
pleasure  to  meet  you  and  the  representatives  of  the 
Lehigh  &  Wilkes-Barre  Coal  Company  at  the  suggested 
conference,  to  be  held  to-morrow,  we  cannot  enter  such  a 
conference  to  even  consider,  much  less  conclude  an  agree- 
ment that  may  affect  our  rights  and  our  duty  to  our 
lessors  at  the  Dodson  Colliery. 

''I  assume  it  is  needless  to  assure  you  that  we  stand 


Digitized  by 


Google 


PLYMOUTH  COAL  CO.  t^.  PENNSYLVANIA.     635 
232  U.  S.  Statement  of  the  Case. 

ready  at  all  times  to  comply  with  any  reasonable  request 
that  may  emanate  from  you  or  your  office,  but  if  I  am 
advised  correctly,  this  request  or  demand  originated  with 
the  Lehigh  &  WilkesrBarre  Coal  Company. 
''This  was  their  right  to  make  as  it  is  ours  to  decline. 
Yours  very  truly, 
[Signed]  JOHN  C.  HADDOCK, 

President  The  Plynumth  Coal  Co." 

Thereupon,  pursuant  to  Article  XV  of  the  above- 
mentioned  statute,  the  Mine  Inspector,  acting  in  behalf 
of  the  Commonwealth,  filed  his  bill  of  complaint  against 
the  Plymouth  Coal  Company  in  the  Court  of  Common 
Pleas  of  Luzerne  Coimty,  setting  forth  the  above  facts 
and  averring  that  defendant  refused  to  permit  its  engin- 
eer to  meet  with  the  Mine  Inspector  and  the  engineer  of 
the  adjoining  property  owner  to  determine  the  width  of 
the  barrier  pillar,  or  to  even  consider  the  matter,  and 
refused  to  leave  or  cause  to  be  left  a  pillar  that,  taken  in 
connection  with  the  pillar  to  be  left  by  the  adjoining 
property  owner,  would  be  a  sufficient  barrier  for  the 
safety  of  the  employ^  of  either  mine  in  case  the  other 
should  be  abandoned  and  allowed  to  fill  with  water;  that 
defendant  employed  in  its  mine  at  least  three  hundred 
persons,  and  the  Lehigh  &  Wilkes-Barre  Coal  Company 
employed  in  its  mine  at  least  seven  hundred  parsons,  and 
the  r^usal  of  the  defendant  endangered  the  hves  and 
safety  of  the  employ^  of  both  mines.  There  was  a 
prayer  for  a  preliminary  and  perpetual  injunction  to 
restrain  defendant  from  working  its  mine  without  leaving 
a  barrier  pillar  of  coal  of  the  thickness  or  width  of  at  least 
30  feet  in  each  seam  or  vein  worked  by  it  along  the  line 
of  the  adjoining  property.  Defendant  answered,  admit- 
ting the  truth  of  the  averments  of  the  bill  without  qualifi- 
cation, except  that  it  denied  thai  any  barrier  was  neces- 
sary for  the  safety  of  the  employ^  of  either  mine  in  case 
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the  otheor  miike  should  be  abandoned.  At  the  same  time 
it  averred  that  the  act  of  June  2,  1891,  upon  which  the 
bill  was  based  ''is  confiscatory ^  unconstitutional  and 
void/'  There  was  a  preliminary  injunction,  restraining 
defendant  from  working  its  mine  without  leaving  a  barrier 
pillar  at  least  70  feet  wide.  This  was  continued  imtil  the 
final  hearing^  which  resulted  in  a  decree  continuing  the 
injunction^  but  without  prejudice  to  defendant's  right 
''to  apply  to  the  court  for  a  dissolution  or  modification 
thereof,  upon  showing  to  the  satisfaction  of  the  court 
that  the  proper  mine  inspector  and  the  engineers  of  the 
defendant  company  and  the  Lehigh  and  Wilkes-Barre 
Coal  Company  have,  upon  due  investigation  and  con- 
sultation, determined  that  a  barrier  pillar  of  less  width 
than  that  stated  in  the  injimction  (that  is^  less  than 
seventy  feet  on  defendant's  property)  is  sufficient  for  the 
protection  of  the  men  employed  in  the  mines  of  either 
company  in  case  the  mine  of  the  other  should  be  aban- 
doned and  allowed  to  fill  with  water,  and  have  made 
duplicate  surveys  and  filed  copies  of  the  same  as  required 
by  law,  or,  upon  such  investigation  and  consultation  shall 
have  decided  that  no  such  barrier  pillar  is  necessary  to  the 
safety  of  the  employes  of  either  company  in  the  event 
aforesaid." 

Upon  appeal  the  Supreme  Court  of  Pennsylvania  af- 
firmed the  decree  (232  Pa.  St.  141),  and  the  case  comes 
here  by  virtue  of  §  237,  Judicial  Code,  for  adjudication 
under  the  "due  process"  clause  of  the  Fourteenlli  Amend- 
ment to  the  Federal  Constitution.. 

Mr.  William  C.  Price  and  Mr.  John  O.  Johnson  for 
plaintiff  in  error: 

The  complaint  of  plaintiff  in  error  is  made  solely  on  the 
ground  that  the  manner  and  method  of  fixing  the  width 
of  a  barrier  pillar  between  adjoining  coal  properties  de- 
scribed in  the  act  is  unconstitutional^  and  if  allowed  to 
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stand,  will  be  productive  of  much  injustice  and  consequent 
litigation.  It  will  be  a  very  simple  matter  to  prepare  a 
barrier  pillar  act,  providing  for  the  safety  of  employes  in 
mines,  by  requiring  a  barrier  pillar,  the  width  of  which 
shall  be  fixed  by  a  competent  tribunal,  wherein  all  parties 
interested  may  appear  after  proper  notice,  with  their 
witnesses  and  experts,  providing  also  for  the  right  of  ap- 
peal. 

The  legislature  under  the  police  power  of  the  State  may 
undoubtedly  enact  legislation  requiring  coal  owners  to 
work  their  property  in  such  manner  as  to  prevent  injury 
to  the  property  and  employes  of  adjacent  owners,  but  it 
cannot  arbitrarily  create  a  tribunal  with  power  to  deprive 
the  coal  owner  of  his  property  without  right  of  appeal  or 
providing  for  notice  or  a  hearing  or  some  legal  method  of 
procedure,  and  any  legislation  without  such  provisions 
would  be  a  taking  of  property  without  due  process  of 
law. 

Where  any  question  of  fact  or  liability  is  conclusively 
presumed  against  a  party  there  is  not  due  process  of  law. 
Rutherford's  Case,  72  Pa.  St.  82;  Philadelphia  v.  Scott, 
81  Pa.  St.  80;  Hancock  v.  Wyoming,  148  Pa.  St.  636; 
3  Words  and  Phrases,  2250;  Kuntz  v.  Sumption,  2  L.  R.  A. 
655. 

A  statute  authorizing  any  debt  or  damage  to  be  ad- 
judged against  a  person  upon  purely  ex  parte  proceedings, 
without  a  notice  or  any  provision  for  defending,  violates 
the  Constitution  and  is  void.  In  re  Empire  Bank,  18 
N.  Y.  199,  215;  Cooley  on  Const.  Limit.,  7th  ed.'  582; 
StewaH  v.  Palmer,  74  N.  Y.  183;  In  re  Jensen,  69  N.  Y. 
Supp.  653;  San  Matteo  v.  So.  Pac.  R.  Co.^  13  Fed.  Rep. 
722.  See  also  In  re  Rosser,  101  Fed.  Rep.  562,  567;  Lon- 
doner v.  Denver,  210  U.  S.  373. 

Conceding  that  the  right  to  insist  upon  barrier  pillars 
being  left,  was  within  the  police  power,  the  real  question  in 
thi?  case  is,  whether  the  manner  pf  determiimtion  of  their 
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thickness  reqiiired  by  the  act  was  by  a  proceeding  which 
was  due  process  of  law. 

There  was  no  evidence  offered  in  the  court  below^  nor 
any  determination  by  it^  that  such  width  of  pillar  waa 
necessary. 

The  bill  rested  upon  an  averment  of  violation  of  the 
act  in  refusing  to  appoint  an  engineer  to  meet  for  the 
purpose  of  determining  the  width  of  the  barrier  pillar. 

The  coal  ordered  to  be  left  unmined  in  the  barrier  pillar 
amounted  to  734,147  tons,  which  could  be  mined  at  a  net 
profit  of  about  $300,000. 

This  prohibition  against  making  use  of  some  $300,000 
worth  of  coal,  amounts  to  a  deprivation  of  property  to* 
that  extent. 

While  the  legislature  may,  in  the  exercise  of  its  police 
power,  compel  the  reservation  of  barrier  pillars  for  the 
protection  of  life  and  property,  it  is  not  necessary  to  con- 
sider whether,  in  the  exercise  of  such  power,  it  may  pre- 
scribe the  exact  width  of  the  pillar.  Sufficient  for  the 
present  purpose  to  say  that  it  has  not  attempted  to  make 
any  such  prescription.  In  the  nature  of  things,  it  would 
have  been  impossible  to  do  so,  because  the  width  of  the 
pillar  must,  in  each  case,  be  determined  with  reference  to 
the  situation  of  each  particular  property. 

While  under  certain  contingencies  certain  designated 
officials  may  take  immediate  action  required  in  conserva- 
tion of  health,  the  present  case  is  not  within  that  class. 

While  due  process  of  law  is  not  easy  to  define,  no  pro- 
ceeding like  the  present  has  even  been  claimed,  much  less 
decided,  to  be  due  process.  Holden  v.  Hardy,  169  U.  S. 
389;  Davidson  v.  New  Orleans,  96  U.  S.  97;  Murray  v. 
Hcboken,  18  How.  276. 

Under  this  act  plaintiff  in  error  has  been  deprived  of  the 
use  of  its  property  by  a  decree  forbidding  such  use  because 
of  its  failure  to  submit  its  legal  rights  to  a  tribunal  tumble 
to  determine  the  same  in  due  process  of  law. 
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Mr.  John  C.  BeU,  Attorney  General  of  the  State  of  Penn- 
sylvania, with  whom  Mr,  B.  R.  Janes,  Mr.  Morris  TTo^and 
Mr.  WiUiam  M.  Hargest  were  on  the  brief ,  for  defendant^ 
in  error. 

Mb.  Justice  Pftnet,  after  making  the  foregoing  state- 
ment^ delivered  the  opinion  of  the  court. 

The  statute  in  question  is  entitled  ''An  Act  to  provide 
for  the  health  and  safety  of  persons  employed  in  and  about 
the  anthracite  coal  mines  of  Pennsylvania  and  for  the 
protection  and  preservation  of  property  connected  there- 
with/' It  applies  to  every  anthracite  coal  mine  in  the 
Commonwealth  employing  more  than  ten  persons;  divides 
the  anthracite  coal  region  into  eight  inspection  districts, 
with  a  mine  inspector  for  each  district,  who  is  appointed 
by  the  Governor  of  the  Commonwealth  upon  the  recom- 
mendation of  a  board  of  examiners  composed  of  three 
reputable  coal  miners  and  two  reputable  mining  engineers, 
all  to  be  selected  by  judges  of  the  county  courts,  and  the 
inspector  thus  appointed  must  be  a  citizen  of  Pennsyl- 
vania, more  than  thirty  years  of  age,  having  a  knowledge 
of  the  different  systems  of  working  coal  mines  and  at 
least  five  years  practical  experience  in  anthracite  coal 
mines  of  Pennsylvania,  including  experience  in  mines 
where  noxious  and  explosive  gases  are  evolved.  Each 
inspector  is  to  reside  in  the  district  for  which  he  is  ap- 
pointed, and  is  to  give  his  whole  time  and  attention  to 
the  duties  of  his  office.  He  is  to  examine  all  the  collieries 
in  his  district  as  often  as  may  be  required,  see  tiiat  every 
necessary  precaution  is  taken  to  secure  the  safety  of  the 
workmen  and  that  the  provisions  of  the  act  are  observed 
and  obeyed,  and  is  to  keep  the  nutps  and  plans  of  the 
mines  and  the  records  thereof  with  all  the  papers  relating 
thereto.  The  act  contains  a  multitude  of  provisions  look- 
ing to  the  safety  of  the  men  employed  in  and  about  the 
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mines,  and  deals  apparently  with  every  branch  of  the 
work  and  every  source  of  danger. 

That  the  business  of  mining  coal  is  attended  with  dan- 
gers that  render  it  the  proper  subject  of  regulation  by  the 
States  in  the  exercise  of  the  police  power  is  entirely  settled. 
Holden  v.  Hardyy  169  U.  S.  366, 393;  St.  Louis  Camolidated 
Coal  Co.  V.  lUinoiSy  185  U.  S.  203,  207;  Barrett  v.  Indianay 
229  U.  S.  26,  29. 

Legislation  requiring  the  owners  of  adjoining  coal  prop- 
erties to  cause  boundary  piUars  of  coal  to  be  left  of  suffi- 
cient width  to  safeguard  the  employes  of  either  mine  in 
case  the  other  should  be  abandoned  and  allowed  to  fill 
with  water  cannot  be  deemed  an  unreasonable  exercise  of 
the  power.  In  effect  it  requires  a  comparatively  small 
portion  of  the  valuable  contents  of  the  vein  to  be  left  in 
plaise,  so  long  as  may  be  required  for  the  safety  of  the 
men  employed  in  mining  upon  either  property. 

All  of  this  is  very  frankly  admitted  by  plaintiff  in  error, 
and  the  criticism  upon  §  10  of  the  itct  is  confined  to  the 
single  ground  that  the  method  of  fixing  the  width  of  the 
barrier  pillar  is  so  crude,  imcertaih,  and  unjust  as  to  con- 
stitute a  taking  of  property  without  due  process  of  law. 

So  far  as  the  record  discloses,  this  particular  objection 
was  not  brought  to  the  attention  of  the  state  courts  as  a 
groimd  for  holding  the  section  in  question  to  be  uncon- 
stitutional. The  very  general  objection  raised  by  plaintiff 
in  error  in  its  answer  has  been  stated.  The  Court  of  Com- 
mon Pleas  in  its  opinion,  not  treating  the  mode  of  defining 
the  pillar  as  having  any  bearing  upon  the  constitutional 
question  but  dealing  with  it  as  a  matter  of  interpretation, 
said: 

*'If  the  constitutionality  of  this  provision  be  conceded 
for  the  purpose  of  discussion,  and  if  the  question  of  the 
necessity  for  any  barrier  pillar  at  all  between  these  prop- 
erties may  be  regarded  as  an  open  one,  the  decision  of 
that  question  would  seem  to  be  committed  by  the  statute 
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to  the  tribunal  of  experts  thereby  constitutedy  viz.,  the 
mine  inspector  and  the  engineers  of  the  owners  of  the  ad- 
joining coal  properties.  The  purpose  of  the  enactment  is  to 
secure  the  safety  of  the  workmen  in  the  mines.  The  law 
declares  that  4t  shall  be  obligatory'  on  the  mine  owners 
to  leave  such  a  barrier  pillar  as  the  tribunal  of  mine  escperts 
referred  to  shall  determine  to  be  sufficient  for  that  pur- 
pose. It  is  for  them  to  fix  its  width.  Until  they  say  that 
none  at  all  is  needed  for  the  safety  of  the  men,  the  obliga- 
tion imposed  by  the  statute  remains.  ...  If ,  there- 
f c»^,  we  may  apply  the  maxim  that  the  law  does  not  re- 
quire a  vain  thing,  there  is  room  for  the  construction  that, 
in  vesting  in  the  inspector  and  engineers  the  power  to 
determine  how  wide  the  barrier  pillar  should  be  to  secure 
safety,  the  mtent  of  the  law-miJdng  power  was  to  also 
empower  them  to  say,  if  such  be  the  fact,  that  the  safety 
of  the  men  does  not  require  a  barrier  pillar  of  any  width 
at  all.  But,  be  that  as  it  may,  it  is  evident  that  the  act 
does  not  warrant  a  mine  owner  in  refusing  to  permit  his 
engineer  to  participate  in  determining  the  question  of  the 
width  of,  or  the  need  for,  a  barrier  pillar  simply  because 
he,  the  mine  owner,  does  not  consider  one  necessary^  In 
our  opinion,  the  law  requires  such  a  pillar  to  be  left,  un- 
less tiie  inspector  and  engineers,  after  due  examination 
of  the  premises  and  consideration  of  the  subject,  deter* 
mine  that  none  is  needed  to  secure  the  safety  of  the  men 
en^iloyed  in  either  mine  in  case  the  other  should  be 
abandoned  and  allowed  to  fill  with  water.''  232  Pa.  St. 
143. 

The  same  view  was  repeated  in  the  ''Conclusions  of 
Law"  at  the  close  of  the  opinion,  and  evidently  afforded 
the  reason  for  inserting  in  the  final  decree  a  clause  re- 
serving to  defendant  the  right  to  apply  for  a  dissolution 
or  modification  of  the  injunction  after  action  by  the  statu- 
tory tribunal.  The  Supreme  Court  affirmed  the  decree 
on  the  opinion  of  the  Court  of  Common  Plea9« 
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In  a  later  case,  Curran  v.  Delano,  235  Pa.  St.  478, 485,  it 
was  held,  in  effect,  that  the  tribunal  created  by  the  statute 
was  to  be  composed  of  ''two  mining  engineers  and  a  mine 
inspector,''  or,  as  was  said,  ''three  mine  experts'';  that  its 
jurisdiction  was  exclusive;  and  that  even  the  act  of  one 
property  owner  in  removing  the  coal  from  its  mine  up  to 
the  boimdary  line,  could  not  deprive  the  statutory  tribunal 
of  its  authority  or  confer  jurisdiction  upon  a  court  of 
equity  to  determine  the  width  of  the  boundary  barrier. 
And  see  Sterrick  Creek  Coal  Co.  v.  Dolph  Coal  Co,,  11  Lack. 
Jur.  219. 

Although  the  act  has  been  upon  the  statute  book  for 
over  twenty  years,  the  cases  just  cited  are,  it  seems,  the 
only  ones  wherein  the  state  courts  have  placed  an  authori- 
tative construction  upon  the  pertinent  section. 

The  objections  of  plaintiff  in  error  to  the  method  of 
fixing  the  width  of  the  barrier  pillar  are  based  upon  the 
supposed  uncertainty  and  want  of  uniformity  in  the 
membership  of  the  statutory  tribunal,  and  upon  the  fact 
that  the  statute  does  not  expressly  provide  for  notice  to 
the  parties  interested,  that  the  procedure  is  not  prescribed, 
and  that  there  is  no  right  of  appeal. 

The  Legislature  has  not  defined  with  precision  the 
width  of  the  pillar,  and  it  is  very  properly  admitted  that 
in  the  nature  of  things  this  would  have  been  impossible, 
because  the  width  necessary  in  each  case  must  be  deter- 
mined with  reference  to  the  situation  of  the  particular 
property.  From  this  it  necessarily  resiilts  that  it  was 
competent  for  the  Legislature  to  lay  down  a  general  rule, 
and  then  establish  an  administrative  tribunal  with  au-^ 
thority  to  fix  the  precise  width  or  thickness  of  pillar  that 
will  suit  the  necessities  of  the  particular  situation,  and 
constitute  a  compliance  with  the  general  rule.  United 
States  V.  Grimaud,  220  U.  S.  506,  517-522.  Administra- 
tive bodies  with  authority  not  essentially  different  are  a 
recognized  governmental  institution.     Commissions  for 
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the  regulation  of  public  service  corporations  are  a  familiar 
instance.  Interstate  Com.  Commission  v.  Railway  Co.,  167 
U.  S.  479,  495.  And  it  has  become  entirely  settled  that 
powers  and  discretion  of  this  character  may  be  del^ated' 
to  administrative  bodies,  or  even  to  a  single  individual. 
In  re  KoUock,  165  U.  S.  526,  536;  Wilson  v.  Eureka  City, 
173  U.  S.  32;  Gundling  v.  Chicago,  177  U.  S.  183,  186; 
Fischer  v.  Si.  Louis,  194  U.  S.  «61,  371,  372;  Jacohson  v. 
Massachusetts,  197  U.  S.  11,  25;  lAeberman  v.  Van  De 
Carr,  199  U.  S.  552,  560,  562. 

But  it  is  insisted  that  imder  the  language  of  the  act  be- 
fore us  the  tribimal  lacks  uniformity  and  there  is  imcer- 
tainty  respecting  the  manner  of  its  constitution.  It  is 
said  that  on  one  side  of  the  property  line  there  might  be 
but  a  single  owner,  while  on  the  other  side  there  might  be 
several  owners,  and  the  engineers  representing  the  latter 
might  outnxunber  and  combine  against  the  representative 
of  the  single  owner  and  compel  him  to  leave  a  barrier 
pillar  of  an  unreasonable  width.  This  objection  is  for 
present  purposes  sufficiently  disposed  of  by  the  decisions 
of  the  Supreme  Court  of  Pennsylvania  which  establish 
that  the  tribunal  is  composed  of  three,  namely,  the  in- 
spector and  two  engineers.  We  see  no  difficulty  in  work- 
ing this  out  in  practice.  The  owner  on  each  side  has  a 
single  engineer  in  the  make-up  of  the  body;  and  if  there 
be  a  subdivision  of  the  property  on  one  side  of  the  line 
there  would  no  doubt  be  separate  findings  with  respect  to 
the  frontage  of  each  subdivision. 

It  is  objected  that  the  act  presupposes  a  condition  which 
does  not  always  exist,  viz.,  that  the  owners  of  coal  prop- 
erties have  engineers  in  their  employ;  whereas  it  is  insisted 
that  there  are  many  coal  owners  who  employ  no  engineer, 
especially  among  the  lessors  of  coal  property.  But  it  can- 
not be  seriously  doubted,  the  business  under  regulation 
being  so  dangerous,  that  it  is  within  the  power  of  the 
State  to  declare  that  coal  mining  shall  not  be  conducted 
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without  the  employment  of  an  engineer;  and  we  deem  it 
to  be  within  the  competency  of  the  law-making  power  to 
require,  also,  that  notice  of  such  a  proceeding  be  given  to 
the  lessee  actually  in  charge  of  the  mining  operations, 
leaving  the  lessor's  interest  to  be  represented  by  him.  It 
is  the  lessee  whose  conduct  is  to  be  controlled.  Tlie  lessor's 
interest  is  not  so  directly  involved,  and  for  the  purpose  in 
hand  is  not  opposed  to  that  of  the  lessee.  It  is  not  a 
judicial  but  a  quasi  legislative  proceeding.  And  if  the 
lessor  desires  to  participate,  it  is  not  to  be  supposed  that 
he  would  have  difficulty  in  obtaining  a  hearing. 

A  requirement  of  reasonable  notice  to  the  lessee  seems 
to  be  implied  in  the  language  of  the  section.  There  is  to 
be  a /^determination"  by  a  tribunal  of  which  the  lessee's 
representative  is  a  member.  Assuming,  as  we  do,  that  for 
constitutional  reasons  there  must  be  a  fair  though  sum- 
mary hearing,  it  requires  no  very  clear  expression  to 
justify  such  a  construction  of  the  section  as  will  render 
notice  obligatory.  Certainly  this  court  ought  not  to  adopt 
a  contrary  construction  in  tibie  absence  of  something  in  the 
state  decisions  to  require  it. 

Respecting  this  and  some  of  the  other  objections,  it 
should  be  said  that  the  difficulties  suggested  are  hypothet- 
ical rather  than  practical.  Plajintiff  in  error  had  actual 
notice  in  fact,  and  made  no  objection  on  the  score  of  lack 
of  sufficient  notice.  Its  lessor  is  not  objecting.  Plaintiff 
in  error  presumably  has  an  engineer  competent  to  repre- 
sent it,  or  could  readily  employ  one.  It  refused  to  enter 
the  conference  for  other  reasons,  and  the  refusal  can  be 
justified  in  law  only  upon  the  theory  that  the  section  is 
wholly  void. 

We  may  once  more  repeat,  what  has  been  so  often  said, 
that  one  who  would  strike  down  a  state  statute  as  violative 
of  the  Federal  Constitution  must  show  that  he  is  within 
the  class  with  respect  to  whom  the  act  is  unconstitutional, 
and  must  show  that  the  alleged  unconstitutional  feature 
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injures  him,  and  so  operates  as  to  deprive  him  of  rights 
protected  by  the  Federal  Constitution.  Souttf/em  Railway 
Co.  V.  King,  217  U.  S.  524,  534;  Standard  Stock  Food  Co. 
V.  Wright,  225  U-  S-  540,  550;  Boaenthal  v.  New  York,  226 
U.  S.  260,  271. 

It  is  to  be  presumed,  imtil  the  contrary  appears,  that 
the  administrative  body  would  have  acted  with  reasonable 
regard  to  the  property  rights  of  plaintiff  in  error;  and  cer- 
tainly if  there  had  been  any  arbitrary  exercise  of  its  powers 
its  determination  would  have  been  subject  to  judicial  re- 
view. Lieberman  v.  Van  De  Carr,  199  U.  S.  552,  562; 
Bradley  v.  Richmond,  227  U.  S.  477,  483. 

Indeed,  the  statute  seems  to  contemplate  some  judicial 
control,  for  it  prescribes  no  penalty  for  a  violation  of  the 
findings  of  the  engineers  and  inspector,  nor  any  mode  of 
enforcing  their  determination  except  by  a  suit  for  injunc- 
tion imder  Art.  XV  of  the  act.  In  such  a  suit  a  party 
deeming  himself  aggrieved  because  of  arbitrary  action 
by  the  statutory  tribunal  may  presumably  have  his  oppor- 
tunity to  be  heard  with  respect  to  this  as  well  as  other 
fimdamental  defences. 

It  is  objected  that  the  act  does  not  state  whether  the 
tribunal  must  be  unanimous  in  order  to  reach  a  determina- 
tion, or  what  shall  be  done  in  case  of  disagreement;  and 
it  is  argued  that  in  case  of  such  disagreement  the  solution 
of  the  question  to  be  determined  might  be  delayed  for 
such  a  length  of  time  as  to  embarrass  the  mining  opera- 
tions and  throw  the  workmen  out  of  employment.  Here, 
again,  plaintiff  in  error  seems  to  be  unnecessarily  borrow- 
ing trouble,  but  we  will  deal  with  the  point  on  its  merits. 
This  particular  objection  does  not  seem  to  be  met  by  the 
decision  of  the  state  court,  either  in  the  present  case,  or  in 
that  of  Curran  v.  Delano,  235  Pa.  St.  478.  They  seem  to 
hold  simply  that  the  tribunal  is  made  up  of  three,  without 
deciding  what  f imction  is  to  be  performed  by  the  respective 
members,  nor  how  a  conclusion  is  to  be  reached.  That 
VOL.  ccxxxii — 36 
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being  so,  it  is  not  incumbent  upon  us  to  constrae  the 
statute  in  this  regard;  but  rather,  to  say  merely  whether 
the  section  admits  of  any  reasonable  construction  that 
will  sustain  its  constitutionality. 

For  in  cases  other  than  such  as  arise  imder  the  contract 
clause  of  the  Constitution,  it  is  the  appropriate  function  of 
the  court  of  last  resort  of  a  State  to  determine  the  mean- 
ing of  the  local  statutes.  And  in  exercising  the  jurisdic- 
tion conferred  by  §  237,  Judicial  Code,  it  is  proper  for  this 
court  rather  to  wait  until  the  state  court  has  adopted  a 
construction  of  the  statute  under  attack  than  to  assmne 
in  advance  that  a  construction  will  be  adopted  such  as 
to  render  the  law  obnoxious  to  the  Federal  Constitution. 
BadUel  v.  Wilson,  204  U.  S.  36, 40;  Adams  v.  RusseU,  229 
U.  S.  353, 360. 

And,  even  aside  from  the  consideration  just  adverted 
to,  it  is  a  general  and  fundamental  rule  that  if  a  statute 
be  reasonably  susceptible  of  two  interpretations,  one  of 
which  would  render  it  unconstitutional  and  the  other 
valid,  it  is  the  duty  of  the  courts  to  adopt  that  construc- 
tion which  will  uphold  its  validity;  there  being  a  strong 
presumption  that  the  law-making  body  has  intended  to 
act  within,  and  not  in  excess  of,  its  constitutional  author- 
ity. SinMng-Fund  Cases,  99  U.  S.  700,  718;  Mugler  v. 
Kansas,  123  U.  S.  623,  661;  Knights  Templars'  Indemnity 
Co.  V.  Jarman,  187  U.  S.  197,  205;  United  States  v.  Dela- 
ware  &  Hudson  Co.,  213  U.  S.  366, 407. 

Approaching  the  subject  from  this  point  of  view,  we 
observe  first  the  language  of  the  section — "such  width 
of  pillar  to  be  determined  by  the  engineers  of  the  adjoin- 
ing property  owners  together  with  the  inspector  of  the 
district  in  which  the  mine  is  situated."  Attention  has 
already  been  called  to  the  qualifications  of  the  inspector, 
and  the  safeguards  surrounding  the  mode  of  his  appoint- 
ment. The  statute  confers  upon  him  most  important 
powers,  and  gives  him  access  to  complete  information 
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respecting  the  problems  that  come  before  him.  There 
is  provision,  also,  for  his  removal  if  neglectful  or  incom- 
petent, or  if  guilty  of  malfeasance  in  office. 

In  the  clause  in  question,  we  think  it  is  quite  reasonable 
to  interpret  the  words  "together  with  the  inspector  of 
the  district"  as  meaning  that  the  inspector  shall  be  of  the 
quorum — shall  participate  in  any  determination  that  is 
made.  But  the  matter  is  "to  be  determined  by  the  en- 
gineers .  .  .  together  with  the  inspector."  The 
phrase  of  course  admits  of  the  interpretation  that  if  the 
engineers  agree,  the  added  approval  of  the  inspector 
shall  end  the  matter.  We  think  it  not  an  unreasonable 
construction  that  if  the  engineers  disagree  they  shall 
submit  their  differences  to  the  inspector,  and  that  a  de- 
termination agreed  to  by  one  of  them  in  conjunction 
with  the  inspector  shall  fulfill  the  requirements  of  the  act. 
It  must  be  remembered  that  this  tribunal  is  to  settle,  not  a 
private  property  right,  but  a  matter  affecting  the  public 
safety;  hence,  in  the  absence  of  clear  language  to  the  con- 
trary, the  section  is  open  to  the  construction  that,  as  in 
other  public  matters,  a  maj  ority  of  the  referees  or  arbitrators 
may  act.    Omahxi  v.  Omaha  Water  Co.,  218  U.  S.  180, 192. 

It  is  further  objected  that  the  statute  provides  for  no 
appeal  from  the  determination  of  the  tribunal.  But  in 
such  cases  the  right  of  appeal  on  other  than  constitutional 
groimds  may  be  conferred  or  withheld,  at  the  discretion 
of  the  Legislature.  As  already  pointed  out,  an  appeal 
on  fundamental  groimds  in  this  instance  seems  to  inhere 
in  the  very  practice  prescribed  by  the  statute  for  the  en- 
forcement of  the  determination  of  the  statutory  tribunal. 
Were  this  not  expressed  in  the  act,  it  would  none  the  less 
be  implied,  at  least  so  far  as  pertains  to  any  violation  of 
rights  guaranteed  by  the  Fourteenth  Amendment.  Yick 
Wo  V.  Hopkim,  118  U.  S.  356,  370;  Lieherman  v.  Van  De 
Can,  199  U.  S.  552,  562. 

Judgment  affirmed. 
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ATLANTIC  COAST  LINE  RAILROAD  COMPANY  t;. 
CITY  OF  GOLDSBORO,  NORTH  CAROLINA. 

ERBOB  TO  THB  STJFREMB  COT7BT  OF  THE  STATE  OF  NOBTH 

CABOUNA. 

No.  112.    Argued  December  10,  1918.— Decided  February  24, 1914. 

Whether  a  municipal  ordinance  is  within  the  power  conferred  by  the 
leg^lature  upon  the  municipality  ia  a  question  of  state  law. 

A  municipal  ordinance  withm  the  power  delegated  by  the  le^pslature 
is  a  state  law  within  the  meaning  of  the  Federal  Constitution. 

Any  enactment,  from  whatever  source  originating,  to  which  a  State 
giveo  the  force  of  law  is  a  statute  of  the  State  ^thin  the  pertinent 
clause  of  §  237,  Judicial  Code,  conferring  jurisdiction  on  this  court. 

A  railroad  charter  may  embody  a  contract  within  the  protection  of 
the  Federal  Constitution. 

Although  the  state  court  may  have  held  that  there  was  a  contract,  but 
that  it  was  subject  to  constitutional  reserved  power  to  alter  and  re- 
peal, this  court,  in  reviewing  that  judgment  under  §  237,  Judicial 
Code,  will  determine  for  itself  the  existence  or  non-existence  of  the 
asserted  contract  and  whether  its  obligation  has  been  impaired. 

While  a  railroad  company  which  devotes  a  part  of  its  right  of  way  to 
public  use  inconsistent  with  railway  purposes  may  not  lose  its  prop- 
erty right  therein,  the  State  may  in  the  exercise  of  its  police  power 
and  for  the  protection  of  the  public  so  uong  such  property,  require 
the  company  to  so  use  its  other  property  as  not  to  endanger  the  pub- 
lic, applying  the  principle  underlying  the  maxhn  sic  tUere  too  id 
alienum  non  ladas. 

Neither  the  "contract  clause"  nor  the  ''due  process  clause '*  of  the 
Federal  Constitution  overrides  the  power  of  the  State  to  establish 
necessary  and  reasonable  regulations  under  its  police  power,  a 
power  which  can  neither  be  abdicated  nor  bargained  away  and  sub- 
ject to  which  all  property  rights  are  held. 

The  enforcement  of  uncompensated  obedience  to  a  properly  enacted 
police  regulation  for  public  health  and  safety  is  not  an  unconstitu- 
tional taking  of  property  without  compensation  or  without  due 
process  of  law. 

The  constitutional  validity  of  ordinances  affecting  public  safety  aa 
affeoted  by  railroads  must  be  considered  not  only  in  view  of  charter 
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and  property  rights  but  abo  of  the  consent  and  aoquiescence  of  the 
owners  of  railroads. 

Ordinances  limiting  speed  of  trains;  requiring  notice  of  their  approach, 
fixing  hours  for  shifting  cars  and  periods  of  stoppage  of  cars,  and  re- 
quiring the  adjustment  of  tracks  to  the  established  grade  of  the 
streets,  in  business  sections  of  the  municipality,  are  properly  ^thin 
the  police  power  of  the  municipality,  and  when  fairly  designed  to 
promote  the  public  health  and  ^safety  do  not  violate  the  contract 
clause  or  due  process  clause  of  the  Federal  Constitution. 

Ordinances  of  the  City  of  Goldsboro,  North  Carolina,  regulating  speed 
of  trains,  notice  of  their  apt>roach,  periods  for  car  shifting  and  length 
of  time  of  car  stoppages  and  requiring  adjustment  of  grades  of  tracks 
to  grades  of  streets  in  business  section  of  the  town,  hdd  proper  and 
reasonably  suited  to  the  purposes  they  are  intended  to  accomplish 
and  therefore  that  they  do  not  impair  the  obligation  of  the  charter 
of  a  railroad  occupying  those  streets,  nor  do  they  take  any  of  its 
property  without  due  process  of  law. 

155  Nor.  Car.  356,  affirmed. 

Ths  fa^sts,  which  involve  the  constitutionality  of  a 
municipal  ordinance  regulating  the  operation  of  raiboad 
trains  and  the  standing  of  the  cars  in  the  street  and  re- 
quiring the  tracks  to  conform  to  the  street  grade  and  to 
be  filled  in  between  the  rails,  are  stated  in  the  opinion. 

Mr.  Frederic  D.  McKenney,  with  whom  Mr.  George  B. 
EQiott  and  Mr.  Oeorge  M.  Rose  were  on  the  brief ,  for  plain- 
tiff in  error: 

The  right  of  way  of  plaintiff  in  error  is  not  a  street. ' 
Danahve  y.  State,  112  N.  Y.  142;  East  Ala.  Ry.  Co.  v. 
John  Doe,  114  U.  S.  340;  Ga.  R.  &  B.  Co.  v.  Union  Point, 
47  S.  E.  Rep.  183;  Muse  v.  Railroad,  140  Nor.  Car.  443; 
Nor.  Pac.  Ry.  Co.  v.  T&umsend,  190  U.  S.  267;  Olive  v. 
Railroad,  142  Nor.  Car,  267;  Rev.  Code  Nor.  Car.,  c.  65, 
§  23;  McLucas  v.  St.  Jo.  &c.  R.  Co.,  93  N.  W.  Rep.  928; 
P&aUm  V.  A.  C.  L.  R.  R.  Co.,  51 S.  E.  Rep.  667. 

The  city  of  Goldsboro  has  not  power  to  prevent  the  use 
of  the  franchise  and  property  of  the  plaintiff  in  error,  by 
ordinance.    A.,  T.  <fc  S.  F.  Ry.  Co.  v.  Armstrong,  80  Pac. 
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Rep.  978;  B.  &  P.  ft.  ft.  v.  BavUfA  Church,  108  U.  S.  317; 
Chicago  &c.  Ry.  Co.  v.  Joliet,  79  Illinois,  25;  Drake  v. 
ft.  ft.,  7  Barb.  508;  Morgan  v.  ft.  ft,,  98  Nor.  Car.  247; 
Moses  V.  ft.  ft.,  21  Illinois,  516;  New  Orleans  v.  U enfant, 
126'Louisiana,  No.  17,995;  Railroad  v.  Applegaie,  8  Dana, 
289;  Railway  Co.  v.  Brand,  4  Eng.  &  It.  App.  171-196; 
Taytor  v.  ft.  ft.,  145  Nor.  Car.  400;  Thamasson  v.  ft.  ft., 
142  Nor.  Car.  318;  Yates  v.  Milwaukee,  10  Wall.  498. 

This  ordinance  effects  a  taking  of  plaintiff's  property 
and  franchise  without  due  process  of  law,  and  impairs 
the  obligation  of  its  contract  with  the  State  and  the  plain- 
tiff in  error  is  entitled  to  equitable  relief.  Atlanta  v.  Gate 
City  Gas  Co.,  71  Georgia,  106;  Broadway  States  Co.  v. 
American  So&y,  15  Abb.  Pr.  (N.  S.)  51;  Cleveland  v. 
City  Ry.  Co.,  194  U.  S.  517;  Dobbins  v.  Los  Angeles,  195 
U.  S.  223;  Ex  parte  Ycmng,  209  U.  S.  123;  Ga.  ft.  &  B.  Co. 
V.  AOanta,  118  Georgia,  486;  Mobile  v.  L.  &  N.  Ry.  Co., 
84  Alabama,  115;  PavJk  v.  Syracuse,  104  Georgia,  24;  Pren-- 
Oss  v.  AUanMc  Coast  Line,  214  U.  S.  226;  Railroad  v. 
AsheviUe,  109  Nor.  Car.  688;  Railroad  v.  Dunbar,  97 
Illinois,  571;  RushmUe  v-  Gas  Co.,  132  Indiana,  575; 
Smythe  v.  Ames,  169  U.  S.  466;  S(m.  Ex.  Co.  v.  Ensley, 
116  Fed.  Rep.  756;  Water  Works  Co.  v.  Vicksburg,  185 
U.  a  65. 

Mr.  fto&er<  W.  Winston,  with  whom  Afr.  /.  Crawford 
Biggs,  Mr.  D.  C.  Humphrey,  Mr.  J.  D.  Langston  and 
Mr.  M.  H.  Alien  were  on  the  brief,  for  defendant  in  error. 

Mb.  Justice  Pitnst  delivered  the  opinion  of  the  court. 

The  Atlantic  Coast  Line  Railroad  Company,  plaintiff  in 
error,  has  succeeded  to  the  ownership  of  the  property^  fran- 
chises, and  rights  of  the  Wilmington  &  Raleigh  Railroad 
Company,  which  was  chartered  by  the  General  Assembly 
of  North  Carolina  in  the  year  1833,  and  whose  name  was 
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afterwards  changed  to  Wilmington  &  Weldon  Railroad 
Company.  Under  its  charter  powers  the  original  company 
constructed  its  railroad  from  Wilmington  to  and  into 
Wayne  Comity,  North  Carolina,  passing  through  the  place 
which  later,  and  in  the  year  1847,  became  incorporated 
as  the  Town  of  Goldsboro,  now  the  City  of  Goldsboro, 
defendant  in  error. 

For  the  purposes  of  its  railroad,  the  Wilmington  & 
Raleigh  Company  acquired  a  strip  of  land  130  feet  wide 
extending  through  Goldsboro  from  north  to  south,  and 
constructed  its  road  upon  it  before  the  incorporation 
of  the  town.  The  land  was  acquired  in  part  under  deeds 
conveying  title  in  fee  simple,  in  part  by  condemnation 
proceedings  which  conferred  upon  the  Company,  as  is 
claimed,  the  equivalent  of  a  fee  simple.  Afterwards,  two 
other  companies,  designated  respectively  as  the  North 
Carolina  Railroad  Company  and  the  Atlantic  &  North 
Carolina  Railroad  Company,  with  the  consent  and  per- 
mission of  the  Wilmington  &  Raleigh,  or  Wilmington 
&  Weldon,  and  under  agreements  with  that  company, 
constructed  their  railroad  tracks  upon  the  same  ''right 
of  way.'' 

The  town  naturally  grew  along  the  railroad,  and  the 
right  of  way,  so  far  as  not  occupied  by  the  tracks,  was  and 
still  is  used  for  the  ordinary  purposes  of  a  street,  without 
objection  by  plaintiff  in  error  or  its  predecessors  in  title. 
In  lajring  out  the  town,  this  right  of  way  was  designated 
as  a  street  130  feet  wide;  the  portion  Isdng  east  of  the 
tracks  being  designated  as  East  Center  Street,  the  portion 
on  the  west  of  the  tracks  as  West  Center  Street.  Cross 
streets  were  laid  out,  designated  successively  (commenc- 
ing at  the  north)  as  HoUy,  Beech,  Vine,  Oak,  Ash,  Mul- 
berry, Walnut,  Chestnut,  Spruce,  Pine,  and  Elm  Streets. 
East  and  West  Center  Streets  have  become  the  principal 
business  street  of  the  town,  and  the  portion  between  Ash 
and  Spruce— four  blocks — v^  the  heart  of  the  city. 
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During  the  years  since  the  incorporation  of  Goldsboro 
numerous  industries  have  been  and  are  now  located  on 
East  and  West  Center  Streets^  and  the  track  of  plaintiff 
in  error;  in  addition  to  its  use  as  a  part  of  the  main  line, 
has  been  and  is  used  by  the  Company  in  shifting  cars  into 
and  out  of  these  industries,  and  also  for  reaching  the 
freight  terminals  of  the  other  two  raikoads,  which  are  in 
the  northerly  part  of  the  town;  the  terminal  of  plaintiff 
in  error  being  in  the  southerly  part.  A  belt  line  has  been 
built  around  the  city,  over  which  through  passenger  trains 
an^l  some  freight  trains  are  moved,  but  the  use  of  the  old 
main  line  for  connecting  with  the  other  terminals,  for  shift- 
ing cars  into  industries  and  loading  tracks  along  the  right  of 
way,  and  for  the  passage  of  certain  of  its  trains,  is  claimed 
by  plaintiff  in  error  to  be  still  essential  to  its  business. 

The  municipal  corporation  has  for  many  years  worked 
and  maintained  its  streets  and  cross  streets,  including  so 
much  of  the  surface  of  East  and  West  Center  Streets  as 
lies  outside  of  the  space  actually  occupied  by  the  railroad 
tracks.  More  recently  it  has  instituted  a  system  of  street 
grades  and  of  drainage  extending  throu^^ut  the  city,  and 
has  paved  a  considerable  part  of  East  and  West  Center 
Streets  in  conformity  to  the  grade  so  established.  From 
Chestnut  Street  north  the  railroad  tracks  are  (or,  at  least, 
prior  to  the  municipal  action  complained  of  they  were), 
from  6  to  18  inches  above  the  established  street  grade; 
the  tracks  south  of  Chestnut  Street  being  in  a  cut  from 
1  to  8  feet  deep. 

In  November,  1909,  the  Board  of  Aldermen  passed  an 
ordinance  or  ordinances  containing  the  following  provi- 
sions: Section  1  rendered  it  unlawful  for  any  railroad  com- 
pany to  run  any  freight  or  passenger  train  on  East  or 
West  Center  Streets  at  a  rate  of  speed  exceeding  four 
miles  per  hour,  and  required  the  companies  to  have  flag- 
men proceed  fifty  feet  in  front  of  every  train  to  warn  per- 
sons of  its  approach.   Section  2  provided  that  the  shifting 
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limits  on  East  and  West  Center  Streets  shoidd  be  from 
Spruce  Street  to  the  city  limits  on  the  south,  and  from 
Ash  Street  to  the  city  limits  on  the  north;  thus  excluding 
the  four  blocks  between  Spruce  and  Ash  Streets.  Sec- 
tion 3  declared  it  to  be  imlawful  for  any  railroad  company 
to  do  any  shifting  within  those  four  blocks  at  any  other 
time  than  between  the  hours  of  6.30  and  8.30  a.  m.,  and 
between  4.30  and  6.30  p.  m.  Section  4  rendered  it  unlaw- 
ful for  any  railroad  company  to  place  any  car  and  allow  it 
to  stand  for  a  longer  period  than  five  minutes  at  any  point 
on  East  and  West  Center  Streets  within  the  same  four 
blocks.  Section  5  required  all  railroad  companies  owning 
tracks  on  East  and  West  Center  Streets  between  Walnut 
and  Vine  (four  blocks)  to  lower  the  tracks  so  as  to  make 
them  conform  to  the  grade  line  of  the  streets^  and  to  fill  in 
the  tracks  between  the  rails;  the  required  lowmng  being 
specified  as  6  inches  from  Walnut  to  Mulberry,  10  inches 
between  Mulberry  and  Ash,  and  18  inches  between  Ash 
and  Vine  Streets.  Substantial  penalties  were  prescribed 
for  violations  of  these  prohibitions. 

Plaintiff  in  error  began  this  action  against  the  City  of 
Goldsboro  in  the  Superior  Court  of  Wayne  County,  seek- 
ing to  restrain  the  enforcement  of  the  ordinances.  A  tem- 
porary restraining  order  was  granted.  At  the  hearing,  the 
objection  to  the  enforcement  of  §  1  was  abandoned  by 
plaintiff;  as  to  the  other  sections  the  court  vacated  the 
restraining  order.  Upon  appeal,  the  Supreme  Coxxrt  of 
North  Carolina  affirmed  the  judgment.  155  Nor.  Car. 
356.  The  present  writ  of  error  under  §  709,  Rev.  Stat. 
(Judicial  Code,  §  237),  is  based  upon  the  insistence,  made 
in  the  state  courts  and  there  overruled,  that  the  ordinances 
impair  the  obligation  of  the  contract  contained  in  the 
charter  of  the  Company,  in  contravention  of  §  10  of 
Art.  I  of  the  Federal  Constitution,  and  deprive  the  Com- 
pany of  its  property  without  due  process  of  law^  in  con* 
travention  of  the  Fourteenth  Amendmentt 
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The  Supreme  Court  of  the  State  construed  the  section 
forbidding  shifting  as  having  reference  to  the  ''cutting 
out  and  putting  .in"  of  cars  in  the  making  up  of  a  train 
before  it  is  dispatched  upon  its  journey^  and  not  as  re- 
ferring to  the  ''transfer"  of  a  train  of  cars,  ab*eady  made 
up  by  plaintiff  in  error,  to  another  railroad  company  for 
transportation.  In  view  of  the  fact  that  plaintiff  in  error 
has  shifting  yards  farther  from  the  center  of  the  city,  where 
its  trains  can  be)nade  up  and  at  least  the  chief  part  of  the 
necessary  shifting  done,  the  court  held  it  to  be  a  reasonable 
exercise  of  the  police  power  to  forbid  car  shifting,  except 
within  the  limited  hours  specified,  on  the  four  blocks  of 
the  plaintiff's  track  that  lie  in  the  heart  of  the  city;  declar- 
ing this  regulation  to  be  necessary  for  the  convenience  and 
safety  of  the  public  at  the  crossing^. 

With  reference  to  the  section  requirmg  the  lowering  of 
the  tracks  between  Walnut  and  Vine  Streets  so  as  to  make 
them  conform  to  the  grade  lines  of  the  streets,  the  cowrt 
held  that  the  Company  took  its  charter  subject  to  the 
right  of  the  State  to  lay  out  new  roads  and  streets  and  to 
require  the  Company,  to  make  such  alterations  as  would 
prevent  the  public  passage  over  its  tracks  from  being 
impeded;  and  that  there  was  no  contract  ^emptmg  the 
Railroad  from  changing  its  grade  at  crossings  when  re- 
quired. 

In  this  court,  plaintiff  in  error  abandons  its  attack  upon 
the  right  of  the  City  to  require  a  change  of  grade  at  the 
street  crossings.  The  controversy,  therefore,  is  now  lim- 
ited to  (a)  the  restrictions  imposed  by  §§  2  and  3  upon 
shifting  operations  on  East  and  West  Center  Streets  be- 
tween Spruce  and  Ash  Streets;  (b)  the  prohibition  of  §  4 
against  the  standing  of  cars  for  a  longer  period  than  five 
minutes  within  the  same  four  blocks,  and  (c)  the  require- 
ment under  §  5  that  the  tracks  from  Walnut  to  Vine 
Streets  shall  conform  to  the  grade  of  East  and  West  Center 
Streets  and  shall  be  fiUed  in  betweea  the  rails,  eteewhore 
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than  at  the  crossmg  streets.  Upon  the  argument;  it  was 
stated  by  counsel  represeirting  the  City  that  plaintiff  in 
error  had  complied  with  the  decision  of  the  state  court 
as  to  §  5,  at  least  to  the  extent  of  lowering  its  tracks.  But 
there  was  no  clear  admission  of  the  fact  in  behalf  of  plain- 
tiff in  error,  and  we  shall  therefore  disregard  the  supposed 
compliance. 

It  is  among  other  things  contended  by  plaintiff  in  error 
that  the  ordinances  are  not  within  the  powers  conferred 
by  the  Legislature  of  North  Carolina  upon  the  mimicipal 
corporation.  This  is  a  question  of  state  law,  which  for 
present  purposes  is  conclusively  settled  by  the  decision  of 
the  Supreme  Court  of  North  Carolina  in  this  case.  Mer- 
chants^  Bank  v.  Pennsylvania^  167  U.  S«  461, 462,  and  cases 
cited;  Lombard  y.  West  Chicago  Park  Com.,  181  U.  S-  33, 
43. 

A  municipal  by-law  or  ordinance,  enacted  by  virtue  of 
power  for  that  purpose  delegated  by  the  legislature  of  the 
State,  is  a  state  law  within  the  meaning  of  the  Federal 
Constitution.  New  Orleans  Water  Works  v.  Louisiana 
Sugar  Co.,  125  U.  S.  18,  31;  Hamilton  Gas  Light  Co.  v. 
Hamilton  City,  146  U.  S.  258,  266;  St.  Paul  Gas  Light  Co. 
V.  St.  Paul,  181  U.  S.  142,  148;  Northern  Pacific  Railway 
V.  Dululh,  208  U.  S.  583,  590;  Grand  Trunk  Ry.  v.  Indiana 
R.  R.  Comm.,  221  U.  S.  400, 403;  Ross  v.  Oregon,  227  U.  S. 
150, 162. 

And  any  enactoient,  from  whatever  source  originating, 
to  which  a  State  gives  the  force  of  law,  is  a  statute  of  the 
State,  within  the  meaning  of  the  pertinent  clause  of  §  709, 
Rev.  Stat. ;  Judicial  Code,  §  237;  which  confers  jurisdiction 
on  thfa  court.    WiUiams  v.  Bruffy,  96  U.  S.  176,  183. 

We  must,  therefore,  treat  the  ordinances  as  legislation 
enacted  by  virtue  of  the  law-making  power  of  the  State. 
They  are  manifestly  an  exertion  of  the  police  power,  and 
the  question  is  whether,  viewed  in  that  light,  they  run 
counter  to  the  ''contract''  or  ''due  process"  clauses. 
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That  a  railroad  charter  may  embody  a  contract,  within 
the  meaning  of  the  Constitution,  hardly  needs  to  be  stated. 
DartmaiUh  CoUege  v.  Woodward,  4  Wheat.  518.  In  the 
present  case  the  Supreme  Court  of  North  Carolina  held 
that  by  the  constitution  of  the  State,  the  charter  was  sub- 
ject to  alteration  or  repeal  at  the  legislative  will.  If  the 
right  of  repeal  was  indeed  thus  reserved,  the  result  is 
obvious.  Oreenwood  v.  Freight  Co.,  106  U.  S.  13, 21 ;  Knoo> 
vOU  Water  Co.  y.KnoxviOeylSQV.  8.424:,  437.  But  when 
this  court  has  under  review  the  judgment  of  a  state  coiu*t 
by  virtue  of  §  709,  Rev.  Stat.,  and  the  validity  of  a  state 
law  is  challenged  on  the  groimd  that  it  impairs  the  obliga- 
tion of  a  contract,  this  court  must  determine  for  itself  the 
existence  or  non-existence  of  the  asserted  contract,  and 
whether  its  obligation  has  been  impaired.  Douglas  v. 
Kentucky,  168  U.  S.  488,  502;  Steams  v.  Minnesota,  179 
U.  S.  223,  233.  We  are  not  referred  to  and  are  unable  to 
find,  in  the  state  constitution  as  it  existed  when  the  chartep: 
now  in  question  was  granted,  any  reservation  of  the  right 
of  repeal,  and  will  assiune  for  present  purposes  that  the 
contract  was  not  thus  qualified,  and  deal  only  with  the 
question  whether  it  has  been  impaired. 

Plaintiff  in  error  lays  more  particular  stress  upon  the 
incdstence  that  its  property  rights  in  the  street  ^nll  be 
infringed  by  the  enforcement  of  the  ordinances.  Because 
its  predecessors  acquired  the  strip  of  land  in  fee  simple,  and 
because  the  municipal  corporation  has  never  condemned 
it  or  made  compensation  for  its  use  as  a  street,  the  con- 
tention is  that  the  title  of  the  railroad  company  remains 
until  now,  absolute  and  imqualified.  Reference  is  made 
to  Rev.  Code  of  Nor.  Car.,  c.  66,  §  23.  This  section,  it 
seems,  became  law  in  North  Carolina  in  the  year  18i54, 
and  has  remained  upon  the  statute  books  continuously 
imtil  the  present  time,  appearing  now  as  §388  of  the 
Revisal  of  1908;  see  also  Code  1883,  §  160.  It  provides 
that  ''No  railroad,  plank  road,  turnpike  or  canal  company 
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shall  be  barred  of,  or  presumed  to  have  conveyed,  any 
real  estate,  right  of  way,  easement,  leasehold,  or  other 
interest  in  the  soil  which  may  have  been  condenmed,  or 
otherwise  obtained  for  its  use,  as  a  right  of  way,  depot, 
station-house  or  place  of  landing,  by  any  statute  of  lim- 
itation or  by  occupation  of  the  same  by  any  person  what- 
ever/' Two  cases.  Railroad  v*  Olivej  142  Nor.  Car.  257, 
271,  and  Muse  v.  Railroad,  149  Nor.  Car.  443,  446,  are 
cited  as  supporting  the  proposition  that  under  this  statute 
a  permissive  user  of  any  portion  of  the  railroad  right  of 
way  by  others,  or  even  by  the  public  as  a  street,  cannot 
impair  the  title  of  the  company  imless  at  least  there  be 
adverse  user  or  possession  for  a  sufficient  period  to  satisfy 
the  statutes  on  that  subject;  and  it  is  insisted  there  has 
been  none.  But  in  both  cases  the  question  was  as  to  the 
effect  of  the  permissive  user  or  possession  upon  merely 
private  rights,  and  in  the  Muse  Case  it  was  expressly  con- 
ceded (149  Nor.  Car.  446)  that  the  rights  of  the  raikoad 
company  in.  that  portion  of  its  right  of  way  that  had  been 
used  as  a  street,  were  subject  to  the  police  power  of  the 
town.  In  the  present  case,  likewise,  the  state  court  (155 
Nor.  Car.  363)  treated  the  question  of  the  ownership  of  the 
soil  as  not  involved  in  the  decision. 

And  we  are  not  at  present  particularly  concerned  with 
either  contract  or  property  rights,  except  as  they  may  serve 
to  show  the  conditions  under  which  the  ordinances  were 
adopted,  and  may  bear  upon  the  question  of  the  reason- 
ableness of  those  regulations.  These  have  to  do  with  the 
use  and  control  of  th^  property,  rather  than  with  its 
ownership;  with  the  mode  in  which  the  franchise  shall  be 
enjoyed,  rather  than  with  its  scope.  Conceding,  for 
argument's  sake  only,  the  utmost  that  may  be  claimed  as 
to  the  charter  and  property  rights  of  plaintiff  in  error^  we 
still  have  yielded  nothing  that  may  defeat  the  exercise 
of  the  police  power  by  the  State,  or  by  its  authorized 
ai^ency.    Adopting  the  extreme  assumption  that  the  rail- 
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road  company  has  still  a  complete  and  miqualified  owner- 
ship of  every  portion  of  the  strip  of  land  that  was  origuially 
acquired  in  fee  simple,  and  as  proprietor  might  lawfully 
exercise  its  dominion  by  excluding  the  public  from  it; 
yet  it  does  not  do  this,  but  permits,  and  long  has  per- 
mitted, the  public  to  use  material  portions  of  the  strip  for 
ordinary  street  purposes;  it  apparently  excludes  the  public 
from  no  portion  except  as  the  existence  of  the  tracks  and 
the  passage  of  trains  may  have  such  a  tendency  or  effect. 
And  thus  the  Company,  at  least  for  the  time,  devotes  its 
property  in  part  to  public  uses  that  are  more  or  less  in- 
consist^it  with  the  railroad  uses,  and  under  conditions 
such  as  to  render  the  railroad  operations  necessarily  a 
source  of  danger  to  the  public  while  enjoying  the  pennitted 
use.  Under  such  circumstances  the  State,  in  the  exercise 
of  the  police  power,  may  legitimately  extend  the  applicar 
tion  of  the  principle  that  imderlies  the  maxim  sic  tUere 
tuo  ut  alienum  non  kedas,  so  far  as  nmy  be  requisite  for  the 
protection  of  the  public. 

For  it  is  settled  that  neither  the  '^ contract"  clause  nor 
the  "due  process"  clause  has  the  effect  of  overriding  the 
power  of  the  State  to  establish  all  regulations  that  are 
reasonably  necessary  to  secure  the  health,  safety,  good 
order,  comfort,  or  general  welfare  of  the  community;  that 
this  power  can  neither  be  abdicated  nor  bargained  away, 
and  is  inalienable  even  by  express  grant;  and  that  all  con- 
tract and  property  rights  are  held  subject  to  its  fair  exer- 
cise. Slaughter-House  Cases,  16  Wall.  36,  62;  Munn  v. 
lUiruns,  94  U.  S.  113,  125;  Beer  Co,  v.  Massachusetts,  97 
U.  S.  25, 33;  MugJer  v.  Kansas,  123  U.  S.  623, 665;  Crowley 
V.  Chrislmserv,  137  U.  S.  86,  89;  New  York  &c.  R.  R.  Co. 
V.  Bristol,  151  U.  S.  556, 567;  Texas  ike.  R.  R.  Co.  v.  Miller, 
221  U.  S.  408,  414,  415.  And  the  enforcement  of  uncom- 
pensated obedience  to  a  regulation  established  under  this 
power  for  the  public  health  or  safety  is  not  an  imconstitu- 
tional  taking  of  property  without  compensation  or  without 
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due  process  of  law.  Chicago,  Burlington  &c.  Railroad  v. 
Chicago,  166  U-  S.  226, 265;  New  Orleans  Gas  Co.  v.  Draivr 
age  Commissioners,  197  U.  S.  453,  462;  C,  B,  &  Q.  Ry.  v. 
Drainage  Commissioners,  200  U.  S.  561,  591,  592. 

Of  course,  if  it  appear  that  the  regulation  under  crit- 
icism is  not  in  any  way  designed  to  promote  the  health, 
comfort,  safety,  or  welfare  of  the  community,  or  that  the 
means  employed  have  no  real  and  substantial  relation 
to  the  avowed  or  ostensible  purpose,  or  that  there  is 
wanton  or  arbitrary  interference  with  private  rights, 
the  question  arises  whether  the  law-making  body  has 
exceeded  the  legitimate  boimds  of  the  police  power. 

The  ordinances  now  in  question  must  be  considered  in 
view  not  only  of  the  charter  and  property  rights  of  plain- 
tiff in  error,  but  of  the  actual  situation  that  has  developed 
and  now  exists  in  Goldsboro,  with  the  consent  and  long 
acquiescence  of  plaintiff  in  error  and  its  predecessors  in 
interest.  A  town  of  considerable  size  and  importance 
has  grown  up  along  the  line  of  the  railroad.  The  strip  of 
land  130  feet  in  width,  so  far  as  it  is  not  occupied  by  the 
railroad  tracks,  for  many  years  has  been  and  still  is  used 
for  the  ordinary  purposes  of  a  street.  The  Supreme  Court 
of  North  Carolina  found,  upon  adequate  evidence,  that 
it  is  the  main  business  street  of  the  town,  frequently 
crowded  with  pedestrians  and  vehicles;  and  that  the 
operation  of  trains  along  it,  notwithstanding  the  utmost 
care  of  the  railroad  company,  tends  to  obstruct  the 
crossings  and  is  fraught  with  danger  to  life  and  property. 
There  are,  within  the  blocks  covered  by  the  ordinances, 
two  main  lines  of  railway  besides  that  of  plaintiff  in  error. 
These  of  course  complicate  the  situation  by  narrowing  the 
spaces  available  for  ordinary  travel  north  and  south  on 
East  and  West  Center  Streets,  and  must  also  enhance  the 
dangers  at  the  crossings. 

It  is  very  properly  conceded  that  the  company  may  be 
required  to  limit  the  speed  of  its  trains  and  to  have  flag- 
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men  precede  them  to  warn  persons  of  their  approach;  and 
that  the  company  may  be  required  to  change  its  grade  at 
the  street  crosrang?.  In  New  York  Ac.  R.  R.  Co.  v. 
Bristol,  151  U.  S.  556y  667,  this  court  sustained  a  Con- 
necticut statute  directed  to  the  extinction  of  grade  cross- 
ings as  a  menace  to  public  safety,  and  compelling  this  to 
be  done  at  the  expense  of  the  companies,  although  the 
grade  crossings  had  been  long  before  established  under 
legislative  authority.  In  Chicago,  Burlington  Ac.  R.  R. 
V.  Chicago,  166  U.  S.  226,  251,  it  was  held  that  when  the 
city  opened  a  new  street  across  the  railroad  it  was  not 
bound  to  take  and  pay  for  the  fee  in  the  land,  but  only  to 
make  compensation  ito  the  extent  that  the  value  of  the 
company's  right  to  use  the  land  for  railroad  purposes  was 
diminished  by  opening  the  street  across  it;  and  that  the 
company  was  not  entitled  to  have  its  compensation  in- 
creased because  of  the  fact  that  in  order  to  safeguard  the 
crossing  it  would  thereafter  be  obliged  to  construct  gates, 
and  a  tower  for  operating  them,  plank  the  crossing,  fill  in 
between  the  rails,  and  incur  certain  annual  expenses  for 
depreciation,  maintenance,  employment  of  gatemen,  etc. 
To  the  same  effect  are  Wabash  Railroad  Co.  v.  Defiance, 
167  U.  S.  88,  97;  Chicago  Ac.  Railroad  v.  NO^asha,  170 
U.  S.  57,  75;  Northern  Pacific  Ry.  v.  IMulh,  208  U.  S. 
583,  597;  Cincinnati  Ac.  Ry.  v.  ConnersviUe,  218  U.  S. 
336,  343;  Chicago,  M.  A  St.  P.  Ry.  v.  Minneapolis,  de- 
cided this  day,  anie,  p.  430.  And  see  Grand  TrunJc  West" 
em  Ry.  v.  Souffi  Bend,  227  U.  S.  544,  554. 

But  manifestly  the  tracks  cannot  be  brought  to  the 
street  grade  at  the  crossings  without  being  lowered 
between  the  crossings  as  well.  And  if  Om  is  to  be  done,  it 
follows  that  not  merely  the  tracks  but  the  surface  adjacent 
to  the  tracks  must  be  made  to  conform  to  the  established 
grade  of  East  and  West  Center  Streets  between  the  cross- 
ing streets;  or  else  the  street  will  be  rendered  materially 
less  convenient  for  purposes  of  north-and-south  travel. 
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and  the  drainage  wiU  be  materially  interfered  with;  or  at 
least  the  municipal  authoritieB  might  reasonably  so  deter- 
mine. The  establishment  of  a  proper  c^ystem  of  drainage 
for  the  City  in  the  interest  of  the  public  health  and  general 
welfare  is  an  object  that  legitimatdy  invokes  the  exercise 
of  the  police  power.  New  Orleans  Oas  Co.  v.  Drainage 
Commiseian,  197  U.  S.  453, 460. 

As  to  filling  in  between  the  rails,  elsewhere  than  at  the 
crossmg  streets,  we  have  to  do  not  merely  with  the  neces- 
sities of  drainage,  but  with  the  safety  of  persons  crossing 
the  railroad  tracks  midway  of  the  respective  street  blocks. 
The  power  of  the  State  to  prescribe  precautions  with 
respect  to  the  running  of  raiboad  trains  so  as  to  guard 
against  injuries  to  the  persons  or  property  of  others  is  not 
confined  to  the  establishment  of  such  precautions  at  high- 
way crossings.  State  enactments  reqtiiring  railroad 
corporations  to  maintain  fences  and  cattle  guards  along- 
side the  raihroad  have  been  repeatedly  sustained.  Miaaauri 
Pacific  Ry.  Co.  v.  Humes,  116  U.  S.  612,  622;  Minneapolis 
Ry.  Co.  V.  BeckwHh,  129  U.  S.  26,  34;  Minneapolis  &  St. 
Louis  Ry.  v.  Emmons,  149  U.  S.  364,  366.  For  the  pur- 
poses of  the  argument  it  may  be  conceded  that  no  person 
has  the  right  as  against  the  railroad  company  to  pass  over 
its  tracks  except  at  one  of  the  street  intersections;  al- 
though this  may  not  be  entirely  clear.  But  unless  ex- 
cluding fences  be  established  adjacent  to  the  railroad 
tracks  (and  this  is  not  proposed  nor  even  suggested  as 
feasible),  it  is  inevitable  that  many  people,  with  or  with- 
out right  (children  of  tender  years,  among  others),  will 
cross  at  places  other  than  the  street  intersections;  and  a 
police  regulation  intended  to  prevent  injuries  to  persons 
thus  crossing  cannot  be  judicially  denounced  as  arbitrary. 
Other  grounds  for  sustaining  §  5  might  be  mentioned;  but 
we  need  not  further  particularize. 

There  remain  only  the  limitation  of  car  shifting  and  the 
prohibition  of  the  standing  of  cars  upon  East  and  West 
VOL.  ccxxxii — ^36 
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Center  Streets  in  the  four  blocks  that  lie  between  Spruce 
and  Ash  Streets,  in  the  heart  of  the  City.  As  already 
pointed  out,  the  state  court  construed  ^'shifting''  as 
applying  only  to  the  '^ cutting  out  and  putting  in''  of 
cars  in  the  making  up  of  trains.  This  operation  is  not  to 
be  performed  within  the  four  blocks  specified  except  dur- 
ing two  horn's  in  the  morning  and  two  hours  in  the  after- 
noon of  each  day.  The  time  limits  were  evidently  adopted 
with  regard  to  the  necessities  of  the  industries  that  are 
located  along  the  railroad,  and  at  the  same  time  with  a 
view  to  the  necessities  of  general  travel  upon  the  streets. 
It  was  complained  that  the  time  allowed  for  shifting  is 
inadequate;  but  there  is  nothing  in  the  proof  on  this 
subject  to  overthrow  the  finding  of  the  court  that  the 
ordinance  is  a  reasonable  exercise  of  the  police  power. 

The  prohibition  against  the  standing  of  cars  for  a 
longer  period  than  five  minutes  within  the  same  four 
blocks  is  intended  to  prevent  the  loading  and  unloading  of 
cars  in  the  street,  with  the  attendant  use  of  wagons  and 
drays  for  the  purpose.  In  view  of  the  obstruction  to 
street  travel  that  is  naturally  incident  to  such  operations, 
the  prohibition  cannot  be  deemed  wholly  imreasonable. 
In  effect  it  prevents  ordinisuy  travel  upon  the  street  from 
being  thus  obstructed,  and  requires  that  the  loading  and 
imloading  of  ears  shall  be  done  at  the  r^ular  freight 
terminals. 

The  regulations  in  question  are  thus  f oimd  to  be  fairly 
designed  to  promote  the  public  health,  safety,  and  welfare; 
the  measures  adopted  appear  to  be  reasonably  suited  to  the 
piuposes  they  are  intended  to  accomplish;  and  we  are 
unable  to  say  that  there  is  any  unnecessary  interference 
with  the  operations  of  the  railroad,  or  with  the  property 
rights  of  plaintiff  in  error.  Therefore,  no  violation  of  the 
'^contract"  or  "due  process"  clause  is  shown. 

Judgment  affirmed. 
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1914. 


The  White-Slave  Act  of  June  25, 1910,  has  been  sustained  as  consti- 
tutional.  H(^  V.  United  States,  227  U.  S.  308. 

Although  the  constitutional  question  on  which  a  case  has  been  brought 
to  this  court  on  direct  writ  of  error  has  been  decided  since  the  writ 
of  error  was  sued  out,  this  court  must  retain  jurisdiction  for  the 
purpose  of  pasdng  upon  the  other  questions  in  the  record. 

Under  the  White-Slave  Act  the  prohibition  is  not  in  terms  confined  to 
transportation  by  common  carrier,  nor  need  such  a  limitation  be 
implied  in  order  to  sustain  the  constitutionality  of  the  act. 

The  iVhite-Slave  Act  has  the  quality  of  a  police  r^^tion  although 
enacted  in  the  exercise  of  the  power  to  r^^te  interstate  commerce, 
and  it  is  wholly  within  the  power  of  Congress  to  determine  whether 
the  prohibition  should  extend  to  transportation  by  others  than 
common  carriers. 

The  agency  of  one  employed  to  bring  prostitutes  from  one  State  to 
another  without  definite  instructions  includes  power  to  decide  upon 
the  mode  and  route  of  transportation. 

The  cross-examination  of  a  defendant  in  regard  to  taking  morphine 
hdd  in  this  case  to  be  proper  as  it  related^not  to  general  charsicter, 
but  to  the  condition  of  the  witness  at  the  moment. 

Cross-examination  as  to  the  domestic  difficulties  of  one  of  two  defend- 
ants married  to  each  other  held  in  this  case  to  have  been  material  in 
order  to  corroborate  the  evidence  of  an  accomplice  and  in  other  re- 
spects relevant  to  the  testimony  in  chief. 

Cross-examination  of  a  defendant  in  a  white  slave  case  in  regard  to 
payments  made  to  police  officers  held  in  this  case  to  have  been  com- 
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petent  and  material  to  show  the  character  of  the  boufle  occupied  by 
defendants. 

In  this  case  held  that  the  charge  pf  the  trial  court  in  regard  to  presump- 
tions of  innocence  of  the  accused  and  their  right  to  acquittal  in  case 
of  reasonable  doubt  was  sufficiently  favorable  to  the  accused. 

The  ofiPense  under  the  White-Slave  Act  is  complete  when  the  trans- 
portation in  interstate  commerce  has  been  accomplished.  There 
is  no  locu8  poBnUentia  thereafter. 

The  facts,  which  involve  the  validity  of  convictions 
and  sentences  under  the  White-Slave  Act,  are  stated  in 
the  opinion. 

Afr.  Elijah  N.  Zoline  for  plaintiffs  in  error: 
There  was  no  evidence  supporting  allegations  in  the 
indictment.  It  was  error  to  subject  the  defendant  Cathe- 
rine Wilson  to  the  cross-examination  as  to  whether  she  is 
addicted  to  the  use  of  drugs.  There  was  error  in  the  cross- 
examination  of  same  defendant  as  to  her  domestic  rela- 
tions. There  was  error  in  permitting  cross-examination  of 
the  defendant  Charles  Wilson  upon  entries  relating  to 
payment  of  money' to  certain  police  officers.  There  was 
error  in  instructing  the  jury  on  presumption  of  innocence 
and  reasonable  doubt.  There  was  error  in  excluding  from 
charge  to  jury  the  principle  of  locus  pcmitentias.  There 
was  error  in  instructing  the  jury  as  to  the  weight  of  the 
evidence. 

In  support  of  these  contentions,  see  Atwood  v.  Impsoriy 
20  N.  J.  Eq.  157;  Brown  v.  State,  16  S.  W.  Rep.  (Miss.) 
202;  Bixklin  v.  State,  20  Oh.  St.  18;  BuH  v.  State,  16  S.  W. 
Rep.  (Miss.)  342;  Bvrton  v.  United  States,  196  U.  S.  283; 
Coffin  V.  United  States,  156  U.  S.  432;  ComnKmweaUh  v. 
Churchill,  11  Met.  538;  Common/wealth  v.  Webster,  5  Cush. 
295;  Cox  v.  People,  82  Illinois,  191;  Dimick  v.  Downs,  82 
Illinois,  570 ;  Frazier  v.  State,  117  Tennessee,  430 ;  Gilchrist  v. 
M'Kee,  4  Watts,  380;  Hoke  v.  United  Stales,  227  U.  S.  308; 
Homer  v.  United  States,  143  U.  S.  670;  Johnson  v.  Slate, 
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16  So.  Rep.  (Miss.)  494;  Keek  v.  United  Staiee,  172  U.  S. 
445;  Kalb  v.  Unum  Railroad  Co.,  54  L.  R.  A«  646;  Metze  v. 
Tuteur,  77  Wisconsin,  243;  Miles  v.  Urdted  States,  113 
U.  S.  304;  Moore  v.  Moore,  73  Texas,  382;  Peapk  v.  Mur- 
ray, 14  California,  159;  People  v.  Undung,  108  California, 
83;  Pinkard  y.  State,  30  Georgia,  757;  Railroad  Co.  v. 
Goiter,  85  Tennessee,  473;  RudsdiU  v.  SlingerUmd,  18 
Minnesota,  380;  Spears  v.  Forrest,  15  Vermont,  437; 
^to62er  v.  CommormeaUh,  95  Pa.  St.  318;  State  v.  BtifJer, 
26  W.  Va.  90;  StaU  v.  Carson,  66  Maine,  116;  iStofe  v. 
Hurley,  79  Vermont,  28;  State  v.  Xin^,  88  Minnesota,  175; 
State  Y.  Smith,  7  Vermont,  141;  Stephens  v.  State,  107 
Indiana,  185;  Thompson  v.  Peojde,  96  Illinois,  158;  Wilr 
liamson  y.  United  States,  207  U.  S.  425;  I/niJed  iStotes  v. 
Stephens,  8  Sawy.  116;  Rapalje  on  T^tnesses,  §197; 
Thompson,  Trials,  §§  524,  525;  Wharton,  Ev.,  3d  ed., 
§  541;  Wharton,  Crim.  Law  (9th  ed.),  §  187. 

Mr.  Assistant  Attorney  General  Denison  for  the  United 
States. 

Mb.  Justice  PrmET  delivered  the  opinion  of  the  comrt. 

This  case  comes  here  upon  two  separate  writs  of  error 
allowed  upon  the  same  record,  to  review  judgments  of 
the  District  Court  imposing  fine  and  imprisonment  upon 
each  of  the  plaintiffs  in  error,  upon  thdr  conviction  on  an 
indictment  foimded  upon  the  act  of  Congress  of  June  25, 
1910,  commonly  known  as  the  White-Slave  Act  (36  Stat. 
825,  c.  395). 

The  case  was  brought  directly  to  this  eourt,  because 
the  constitutionality  of  the  statute  was  drawn  in  question. 
This  question  has  since  been  settled  adversely  to  plaintiffs 
in  error.  Hoke  v.  UniUd  States,  227  U.  8.  308.  Never- 
theless,  we  must  retain  jurisdiction  for  the  purpose  of 
passing  upon  the  other  questions  in  the  record.    Homer 
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V.  United  States,  143  U.  S.  570,  576;  Burtm  v.  United 
States,  196  U.  S.  283,  295;  WiUiamsan  v.  United  States, 
207  U.  S.  426,  432. 

There  were  numerous  counts  in  the  indictment,  and  a 
general  verdict  of  guilty.  The  substance  of  the  charge 
was  that  defendants  caused  and  procured  two  girls  to  be 
tranq)orted  in  interstate  pommerce  from  Milwaukee, 
"Wisconsin,  to  Chicago,  Illinois,  for  the  purpose  of  prosti- 
tution. There  was  also  a  count  charging  a  conspiracy 
to  commit  the  same  offense.  The  theory  of  the  Govern- 
ment, sufficiently  stated  in  the  indictment  and  supported 
by  evidence  at  the  trial,  was  that  in  pursuance  of  an  under- 
standing between  defendants  and  a  man  named  Cc^er, 
they  gave  him  eleven  dollars  in  money,  with  instructions 
to  proceed  from  Chicago  to  Milwaukee,  induce  one  or 
both  of  the  girls  to  rettkm  with  him  to  Chicago,  pajdng 
their  transportation  and  other  expenses  out  of  the  eleven 
dollars,  and  bring  them  to  a  house  of  prostitution  in  the 
latter  city  kept  by  the  defendants;  and  that  Corder  carried 
out  these  instructions  to  the  letter,  bringing  both  girls  over 
an  interstate  electric  railway  line  and  escorting  them  to 
defendants'  house  for  the  piupose  of  prostitution. 

Of  the  questions  of  law  that  are  raised,  only  the  follow- 
ing seem  to  require  mention: 

1.  It  is  insisted  that  the  offense  was  not  fully  proved 
because  there  was  nothing  to  show  that  defendants  either 
directed  or  knew  how  the  girls  were  to  come  from  Mil- 
waukee to  Chicago,  whether  in  a  private  vehicle  or  through 
the  instrumentality  of  a  common  carrier.  But,  in  our 
opinion,  in  order  to  constitute  an  offense  imder  the  act 
it  is  not  essential  that  the  transportation  be  by  common 
carrier.  The  statute  reads:  '^That  any  person  who  shall 
knowin^y  transport  or  cause  to  be  transported,  or  aid  or 
assist  in  obtaining  transportation  for,  or  in  transporting, 
in  interstate  or  foreign  commerce,  .  .  .  any  woman 
or  girl  for  the  purpose  of  prostitution  or  debauchery,  or 
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for  any  other  immoral  purpose,  ...  or  who  shall 
knowingly  procure  or  obtain,  or  cause  to  be  procured  or 
obtained,  or  aid  or  assist  in  procuring  or  obtaining,  any 
ticket  or  tickets,  or  any  form  of  transportation  or  evidence 
of  the  right  thereto,  to  be  used  by  any  woman  or  girl  in 
interstate  or  foreign  commerce,  ...  in  going  to 
any  place  for  the  purpose  of  prostitution  or  debauchery, 
or  for  any  other  inmioral  purpose,  .  .  .  whereby 
any  such  woman  or  girl  shall  be  transported  in  interstate 
or  foreign  commerce,  •  •  .  shall  be  deemed  guilty 
of  a  felony,"  etc. 

The  prohibition  is  not  in  terms  confined  to  transporter 
tion  by  common  carrier,  nor  need  such  a  limitation  be 
implied  in  order  to  sustain  the  constitutionality  of  the  en- 
actment. As  has  already  been  decided,  it  has  the  quality  of 
a  police  regulation,  although  enacted  in  the  exercise  of  the 
power  to  regulate  interstate  commerce  {Hoke  v.  Vniied 
Statesy  227  U.  S.  308,  323;  Gloucester  Ferry  Co.  v.  Penneylr 
vaniay  114  U.  S.  196, 215) ;  and  since  this  power  is  complete 
in  itself,  it  was  discretionary  with  Ck)ngress  whether  the 
prohibition  should  be  extended  to  transportation  by  others 
than  common  carriers. 

The  contention  that  defendants  were  not  within  the 
prohibition  of  the  act  because  they  did  not  control  or 
instruct  Corder  in  the  choice  of  means  of  conveyance  is 
not  worthy  of  serious  consideration.  According  to  the 
Government's  evidence,  Corder  was  employed  by  defend- 
ants as  their  agent,  and  furnished  by  them  with  money 
sufficient  for  the  expenses  of  the  transportation,  but  with- 
out definite  instructions  as  to  what  mode  should  be  em- 
ployed. A  natural  inference  was  that  he  should  decide 
upon  the  mode  and  select  the  route;  and  that  such  selec- 
tion was  within  the  scope  of  his  agency. 

2.  The  female  defendant  offered  herself  as  a  witness, 
and  in  the  coiu'se  of  h^  cross-examination  was  asked 
whether  she  was  addicted  to  the  use  of  morphine.   Having 
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admitted  this,  and  stated  that  she  had  last  used  it  before 
coming  into  the  court  room  that  morning  at  ten  o'clock, 
she  was  asked  how  often  she  used  it,  and  whether  she  had 
with  her  the  *' implements''  with  which  to  *^take  the  dose." 
She  replied  in  the  affirmative.  This  line  of  examination 
was  excepted  to,  and  is  assigned  for  error  on  the  groimd 
that  she  had  not  put  her  character  at  issue.  But  as  we 
read  the  record,  the  evidence  was  not  offered  or  admitted 
for  its  bearing  upon  her  character,  but  rather  to  show 
that  she  was  so  much  addicted  to  the  use  of  the  drug  that 
the  question  whether  at  the  moment  of  testifying  she  was 
imdar  its  influence,  or  had  recovered  from  the  effects 
of  its  last  administration,  had  a  material  bearing  upon 
her  reliability  as  a  witness.  It  seems  to  us  that  in  this 
aspect  the  evidence  was  admissible.  People  v.  W^ter, 
139  N.  Y.  73, 87;  State  v.  White,  10  Washington,  611, 613. 

3.  Error  is  assigned  upon  certain  rulings  of  the  trial 
court  permitting  cross-examination  of  the  same  witness, 
tending  to  show  that  she  and  the  other  defendant  lived 
unhappily  as  husband  and  wife,  were  occasionally  sepa- 
rated, and  (as  is  said)  that  they  at  times  indulged  in  the 
use  of  pistols.  No  evidence  was  in  fact  offered  or  admitted 
tending  to  show  that  weapons  had  been  used,  if  we  except 
an  obscure  allusion  to  '' pistols"  in  a  letter  that  had  been 
written  by  a  person  in  New  York  City  to  the  female 
defendant  in  Chicago.  The  use  made  of  this  letter  was 
permissible  for  other  reasons.  The  evidence  as  to  the 
quarrels  and  separation  was  plainly  admissible.  The 
Government's  case  depended  mainly  upon  the  testimony 
of  Corder.  He  appeared  to  have  been  an  accomplice, 
hence  circmnstantial  corroboration  of  his  story  was  es- 
pecially material.  He  had  testified  that  Mrs.  Wilson 
asked  him  to  go  to  Milwaukee  for  the  purpose  of  getting 
the  two  girls,  and  had  mentioned  as  a  circumstance  that 
this  conversation  took  place  at  the  Union  Depot  in 
Ciucago,  wh^re  he  had  met  Mrs.  Wilson  at  her  request 
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to  aid  her  in  a  search  for  her  husband.  On  her  direct 
examination^  she  flatly  denied  this,  saying:  ^^I  did  not 
take  him  and  he  never  accompanied  me  on  any  trip  to 
hmit  for  Mr.  Wilson;  I  always  knew  where  Mr.  WUson 
was."  The  cross-examination  under  consideration  was 
entirely  relevant  to  this  part  of  the  testimony  in  chief. 

4.  It  is  assigned  for  error  that  the  court  permitted  the 
Government  to  cross-examine  the  defendant,  Charles 
Wilson,  respecting  entries  made  by  him  and  his  wife  in 
their  books  of  account,  showing  payments  of  money  to 
certain  police  officers,  and  indicating  friendly  rdations, 
if  not  cooperation,  between  defendants,  as  keepers  of  a 
house  of  prostitution,  and  members  of  the  police  force. 
This  was  not  objected  to  as  exceeding  the  limits  of  proper 
cross-examination,  but  only  as  being  '' incompetent, 
irrelevant  and  immaterial."  We  think  it  was  admissible 
as  tending  to  show  the  character  of  the  house,  and  as 
tending  to  rebut  evidence  previously  introduced  by  the 
defense  to  the  effect  that  Mrs.  Wilson  had  refused  to 
harbor  the  girls  for  fear  of  police  interference. 

5.  Error  is  assigned  upon  the  instructions  of  the  trial 
court  to  the  jury  respecting  the  presimxption  of  inno- 
cence, and  the  definition  of  reasonable  doubt.  Counsel 
for  defendants  preferred  no  request  upon  either  subject 
previous  to  the  delivery  of  the  charge.  The  court  in- 
structed the  jury  in  substance  that  the  arrest  of  defendants, 
their  indictment  by  the  grand  jury,  and  their  arraignment, 
were  no  evidence  whatever  of  their  guilt;  that  the  pre- 
simxption of  innocence  meant  that  at  the  beginning  of  the 
trial  they  were  as  innocent  of  the  charges  as  any  man  in 
the  jury-box;  that  this  presumption  continued  to  abide 
with  the  defendants  as  a  complete  protection,  unless  and 
until  it  gave  way  because  inconsistent  with  the  existence 
of  a  situation  proved  by  the  evidence  in  the  case  beyond 
all  reasonable  doubt;  that  by  that  [reasonable  doubt]  was 
meant,  not  the  frame  of  mind  of  a  man  endeavoring  to 
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find  a  way  out  for  somebody  accused  of  crime,  not  a  mere 
capricious  doubt,  not  a  frame  of  mind  suggested  by  some- 
thing occurring  in  the  trial  of  the  case  or  in  the  a^ument 
of  counsel  not  based  on  evidence  in  the  case;  but  that 
''reasonable  doubt  is  that  frame  of  mind  which  forbids 
you  to  say,  all  the  evidence  considered  and  weighed,  'I 
have  an  abiding  conviction  of  the  defendants'  guilt,'  or  as 
it  has  been  expressed,  'I  am  convinced  of  the  defendants' 
guilt  to  a  moral  certainty.'  If  you  can  say  that  you  have 
such  a  conviction,  then  you  have  no  reasonable  doubt, 
and  your  verdict  should  be  guilty.  On  the  contrary,  if 
that  is  your  frame  of  mind,  if  you  are  in  the  frame  of  mind 
where  if  it  was  a  matter  of  importance  to  you  in  your  own 
affairs,  away  from  here,  you  would  pause  and  hesitate, 
before  acting,  then  you  have  a  reasonable  doubt."  At  the 
conclusion  of  the  charge  counsel  for  defendants  said: 
''I  should  like  that  the  court  say  a  little  more  on  the 
reasonable  doubt,  as  I  believe  it  was  limited  only  to  a 
moral  certainty.  That  is  the  only  sentence  I  heard  about 
that."  The  argument  here  is  that  the  instruction  as 
given  is  faulty,  because  the  court  did  not  tell  the  jury  that 
the  Government  must  prove  its  case  against  defendants 
beyond  a  reasonable  doubt.  As  we  read  the  charge,  it 
meant  nothing  less  than  that,'and  was  sufficiently  favor- 
able to  defendants.  Miles  v.  United  States,  103  U.  S. 
304,  309,  312;  Hapt  v.  Utah,  120  U.  S.  430,  439,  440; 
Dunbar  v.  United  States,  166  U.  S.  185,  199;  Coffin  v. 
United  States,  166  U.  S.  432,  460;  Cochran  v.  United 
States,  167  U.  S.  286,  299;  Datris  v.  United  States,  160 
U.  S.  469,  487;  Allen  v.  United  States,  164  U.  S.  492,  600: 
DunJop  V.  United  States,  166  U.  S.  486,  602. 

6.  Error  is  assigned  because  the  court  refused  to  charge 
the  jury,  as  requested,  to  the  effect  that  if  they  should 
believe  from  the  evidence  that  defendants,  after  the  girls 
came  to  Chicago  from  Milwaukee,  refused  to  accept  them, 
and  volimtarily  abandoned  their  evil  intention  and  re- 
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fused  to  cany  out  the  ill^al  purpoee,  no-  affense  against 
the  laws  of  the  United  States  Vas  committed.  It  is  argued 
that  the  end  and  object  of  the  act  is  to  prevent  immorality 
and  trafficking  in  girls^  and  not  the  mere  act  of  transporta- 
tion. But  we  think  that  by  the  plain  language  of  the 
statute,  the  offense  is  complete  when  ^'any  such  woman  or 
girl  shall  be  transported  in  interstate  or  foreign  commerce, 
or  in  any  Territory  or  the  District  of  Columbia'^  as  a 
result  of  any  of  the  criminal  acts  previously  described. 
The  suggestion  that  the  law  contemplates  a  locus  pan- 
itentias  for  defendant,  after  the  journey  is  ended  and  t}ie 
woman  or  girl  has  been  brought  to  the  intended  destinsr 
tion  within  the  walls  of  a  house  of  prostitution,  is  ob- 
viously untenable. 
We  find  no  error  in  the  record. 

Judgments  affirmed. 


WEINMAN  t;.  DB  PALMA. 

EBBOR  TO  THE  SUPBEME  COURT  OF  THE  TERRITORT  OF  NEW 

MEXICO. 

No.  173.    Ai«aed  Janaaiy  20, 1014.— Deoided  February  24, 1914. 

Where  the  owner  of  demiaed  premises  makes  a  contract  with  an  adjom- 
ing  owner  for  construction  of  a  par^  wall,  which  contract  cannot 
be  carried  out  accordmg  to  its  terms  without  entry  upon  the  de- 
mised premises  and  undermining  the  tenant's  wall,  and  the  adjoining 
owner,  or  his  servants,  in  performing  the  contract  conmiit  such  a 
trespass  upon  the  tenant's  possession  and  undermine  the  wall,  the 
contract  is  evidential  of  a  conmiand  or  approval  of  the  trespass  by 
the  landlord,  such  as  to  render  him  liable  severally,  or  jointly  with 
the  adjoining  owner,  in  an  action  by  the  tenant  for  the  resulting 
damages. 

Where  a  trespass  results  in  the  destruction  of  a  building  with  conse- 
quent interruption  of  a  going  busmess,  the  loss  of  future  profits— 
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leasonaUy  certain  and  proyed  with  reasonable  exaetitiide— is  a 
ivoper  dement  for  consideration  in  awarding  compensatoiy  dam* 


Where  the  contractor  is  required  to  follow  instructions  of  the  owner 
he  is  not  such  an  independent  contractor  as  to  relieve  the  owner  of 
liability  for  his  acts. 

The  "independent  contractor"  doctrine  does  not  apply  where  the 
work  that  the  contractor  does  amounts  in  itself  to  a  nuisance  or 
necessarily  operates  to  destroy  the  property  of  another. 

16  New  Mex.  302,  aflSrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  NeiU  B.  Field  for  plaintiffs  in  error. 

Mr.  F.  E.  Wood,  with  whom  Afr.  Owen  N.  Marron  and 
Mr.  A.  B.  McMiUen  were  on  the  brief;  for  defendants  in 
error. 

Mb.  Jxtsticb  Pitnet  delivered  the  opinion  of  the  court. 

In  November,  1901,  Weinlnan,  one  of  the  plaintiffs  in 
error,  being  the  owner  of  a  building  and  lot  of  land  in 
Albuquerque,  New  Mexico,  leased  them  to  defendants  in 
error  for  a  term  of  two  years,  to  commence  in  December, 
following.  They  entered  into  possession,  and  occupied 
and  used  the  building  in  their  business  of  prescription  and 
retail  druggists.  Plaintiff  in  error  Bamett  was  the  owner 
of  an  adjoining  lot  and  building.  Some  time  in  May  or 
June,  1902,  wMle  the  Weinman  building  was  occupied  by 
defendants  in  error,  Barnett  took  down  and  removed  his 
building,  including  the  wall  adjacent  to  the  Weinman 
building.  The  east  wall  of  the  latter  was  an  old  adobe 
wall  that  stood  close  to,  but  perhaps  a  few  inches  away 
from,  the  easterly  boimdary  line  of  the  lot.  In  May,  1902, 
Weinman  and  Bamett  entered  into  an  agreement  in 
writing,  whereby  Bamett  was  to  constmct  a  party  wall. 
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to  stand  one-half  of  its  full  thickness  upon  each  lot;  the 
footing  course  to  be  40  inches  wide;  the  foundation  wall 
to  be  18  inches  thick  from  the  top  of  the  footing  to  its  full 
height,  where  it  was  to  receive  the  first  floor  joists;  the 
wall  above  that  to  be  of  less  thickness.  It  was  stipulated 
that  Bamett  should  be  permitted  to  take  down  any  part 
of  the  east  wall  of  the  Weinman  building  as  might  be 
necessary  in  order  to  locate  the  new  wall  centrally  over 
the  property  line,  and  if  through  his  fault  damage  shoidd 
be  done  to  the  Weinman  building,  he  was  to  make  it  good. 
In  the  execution  of  this  agreement,  it  was  necessary  to 
undermine  the  east  wall  of  the  Weinman  building.  Har- 
nett made  an  agreement  with  one  Grande,  a  general  con- 
tractor, by  which  the  latter  was  to  do  the  excavation  and 
stone  work  according  to  plans  and  specifications,  and  as 
directed  by  La  Driere,  a  superintendent  who  was  in 
Bamett's  employ.  Grande  proceeded  under  La  Driere's 
direction  to  do  the  work.  It  would  seem  that  the  pur- 
pose was  to  excavate  for  the  party  wall  in  sections,  so 
that  support  for  the  Weinman  building  should  not  at  any 
time  be  entirely  lacking.  On  or  about  Jime  30,  the  con- 
tractor having  excavated  for  a  space  about  5  feet  in 
length  along  the  line  between  the  two  lots  at  the  north- 
east comer  of  the  Weinman  building,  and  extending  under 
the  east  wall  of  that  building  for  approximately  12  inches, 
the  wall  fell,  damiaging/the  stock-in-trade  and  fixtures  of 
defendants  in  error,  and  rendering  the  building  imtenant- 
able.  They  removed  what  remained  of  their  stock  and- 
fixtures  to  another  and  less  desirable  location,  and  carried 
on  their  business  there,  up  to  the  time  their  lease  of  the 
Weinman  lot  and  building  would  have  expired  by  its 
terms.  After  the  wall  fell,  Weinman  made  demand  for  the 
rent  payable  by  the  lease  for  the  month  of  July,  1002,  and, 
defendants  in  error  having  refused  to  pay  it,  Weinman 
took  possession. 
D^endants  in  error  brou^t  suit  against  both  Weimnao 


Digitized  by 


Google 


674  OCTOBER  TERM,  1913. 

Opinion  of  the  Court.  232  U.  8. 

and  Bamett  in  the  district  court  of  one  of  the  counties  of 
the  then  Territory  of  New  Mexico.  The  action  was  in 
the  nature  of  an  action  of  trespass,  and  damages  were 
claimed  for  the  destruction  of  parts  and  injury  to  other 
parts  of  the  stock*in-trade  and  fixtures,  for  the  being 
compelled  to  remove  to  a  less  favorable  location  at  con- 
siderable expense,  and  for  the  loss  of  profits  in  the  business. 
(There  was  also  a  claim  of  damages  for  eviction  and  the 
loss  of  the  leasehold,  but  this  was  afterwards  abandoned.) 

Answers  were  filed,  and  there  were  subsequent  amend- 
ments to  the  pleadings,  but  it  is  not  necessary  to  recite 
them. 

The  action  has  been  at  least  three  times  tried  by  jury, 
and  three  times  reviewed  by  the  Supreme  Court  of  New 
Mexico.  Upon  the  first  trial  a  verdict  was  directed  in. 
favor  of  defendants,  and  the  Supreme  Court  reversed  the 
judgment  and  remanded  the  cause  for  a  new  trial.  13 
New  Mex.  226.  The  second  trial  resulted  in  a  verdict 
and  judgment  for  plaintiffs,  which  was  reversed  because 
compensation  for  loss  of  profits  and  for  goods  injured  was 
included  without  suficient  evidence  to  sustain  this  part 
of  the  recovery.  15  New  Mex.  68.  At  the  last  trial,  the 
proof  was  to  some  extent  supplemented,  and  there  was  a 
judgment  in  favor  of  plaintiffs  for  $7,738,  based  upon 
the  verdict  of  a  jury  for  that  amount.  On  appeal,  the 
Supreme  Court  found  error  only  with  respect  to  the  proof 
as  to  damaged  goods,  and  required  plaintiffs  to  elect 
whether  they  would  file  a  remiliUur  of  $770  on  this  ac- 
count, or  submit  to  a  new  trial.  16  New  Mex.  302.  They 
chose  the  former  alternative,  and  the  judgment  was 
afiSrmed  for  the  reduced  amount.  The  present  writ  of 
error  was  then  sued  out. 

The  record  is  voluminous.  In  the  territorial  Supreme 
Court,  105  assignments  of  error  were  filed  in  behalf  of 
Bamett  and  68  in  behalf  of  Weinman.  In  this  court  the 
assignments  of  error  are  1 10  in  number.   We  shall  make  no 
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effort  to  deal  with  them  in  detail.  The  points  that  seem 
to  reqiure  mention  are  the  following: 

We  agree  with  the  Supreme  Comt  of  New  Mexico  that 
where  the  owner  of  demised  premises  makes  a  contract 
with  an  adjoiaing  owner  for  the  construction  of  a  party 
wall,  which  contract  cannot  be  carried  out  according  to  its 
terms  without  entry  upon  the  demised  premises  and  an 
Hndermining  of  the  tenant's  wall,  and  the  adjoining  owner 
or  his  servants  in  the  performance  of  the  contract  do  com- 
mit such  a  trespass  upon  the  tenant's  possession  and  under* 
mine  the  wall,  the  contract  is  evidential  of  a  command  or 
approval  of  the  trespass  by  the  landlord,  such  as  to  render 
him  liable  severally,  or  jointly  with  the  adjoining  owner, 
in  BJl  action  by  the  tenant  for  the  resulting  damages^ 
Lov^oy  V.  Murray y  3  Wall.  1,  9;  Northern  Trust  Co.  v. 
Poimer,  171  Illinois,  383,  388;  CoUins  v.  Letm,  53  Minn- 
esota, 78,  83;  Sruyw  v.  Pulitzer,  142  N.  Y.  263,  268. 

In  our  opinion^  the  court  correctly  held  that  where  a 
trespass  results  in  the  destruction  of  a  building,  with 
consequent  interruption  of  a  going  business,  the  loss  of 
future  profits  (these  being  reasonably  certain  and  proved 
with  reasonable  exactitude),  forms  a  proper  element  for 
consideration  in  awarding  compensatory  damages.  AU> 
son  V.  Chandler  J  11  Michigan,  643,  550;  SchUe  v,  Brohr 
hahus,  80  N.  Y.  614,  620;  Snow  v.  Pulitzer,  142  N.  Y. 
263,  270;  Chapman  v.  Kirby,  49  Hlmois,  211,  219;  City  of 
Terre  Haute  v.  Hudnut,  112  Indiana,  542,  552;  Fibre  Co.  v. 
Electric  Co.,  95  Maine,  318,  327.  And  see  Aruril  Mining 
Co.  V.  Hurnble,  153  U.  S.  540,  549;  Brawn  v.  Honiss,  74 
N.  J.  Law,  501,  514. 

We  agree  also  with  the  court  below  that  upon  the  last 
trial  there  was  legitimate  evidence  upon  which  to  base  an 
allowance  of  damages  for  loss  of  profits,  and  no  substan- 
tial error  in  the  rulings  on  evidence  or  in  the  instructions 
to  the  jury  upon  the  subject. 

It  is  contended  that  plaintiffs  in  error  are  not  responsible 
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for  what  was  done  by  Grande  in  building  the  party  wall 
because  he  was  an  independent  contractor. 

But  the  evidence  showed  that  he  was  required  to  follow 
the  instructions  of  La  Driere,  who  was  Bamett's  agent, 
and  that  La  Driere  was  in  fact  in  charge  of  the  work.  For 
this  reason  it  was  properly  held  that  Grande  was  not  an 
independent  contractor.  Railroad  Co.  v.  Hanmng^  16 
Wall.  649, 657;  Singer  Mfg.  Co.  v.  Rdhn,  132  U,  S.  518, 523. 

Nor  d6e9  the  ^^independent  contractor''  doctrine  ap- 
ply where  the  work  that  the  contractor  is  to  do  of  itself 
amounts  to  a  nuisance  or  necessarily  operates  to  injure  or 
destroy  the  property  of  plaintiff.  Chicago  v.  RobHAMy 
2  Black,  418,  426;  fioftWtw  v.  Chicago,  4  WaU.  657,  678. 

The  othar  points  that  are  raised  have  been  examined, 
and  we  find  no  material  error.  They  have  been  sufficiently 
discussed  in  the  court  below,  and  require  no  particular 
mention  here. 

Judgment  affirmed. 
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the  disposition  made  of  the  Federal  questions. 
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Where  the  statute  specifically  makes  the  tax  a  lien  upon  real  estate 
and  the  bill  alleges  that  enforcement  of  penalties  would  work  irrep- 
arable injury,  equity  jurisdiction  is  properly  invoked. 

The  Federal  court  may  examine  the  opinion  of  the  state  court  as  well 
as  the  syllabus  to  ascertain  the  scope  of  the  decision,  notwithstand- 
ing the  state  rules  of  practice  require  the  syllabus  to  be  prepared  by 
the  judge  preparing  ihe  opinion  and  to  be  confined  to  tiie  points  of 
law  arising  from  the  facts  that  have  been  detennmed. 

The  franchise  of  a  railroad  company  is  not  necessarily  to  be  regarded 
as  valueless  merely  because  its  present  earnings  are  not  sufficient  to 
pay  more  than  high  grade  investments  or  even  to  pay  operating 
expenses.    State  Railroad  Tax  Cases,  92  U.  S.  575. 

A  state  statute  imposing  a  tax  on  railroads  is  not  unconstitutional  as 
denying  equal  protection  of  the  law.  The  classification  rests  upooi  a 
reasonable  and  sufficient  basis  of  distinction. 

In  the  .absence  of  a  construction  by  the  state  court  to  that  effect,  the 
Federal  court  should  not,  if  it  can  avoid  doing  so,  place  such  a  con- 
struction upon  a  state  statute  as  would  render  it  unconstitutional. 

'' Interstate,''  as  used  in  a  state  tax  statute,  can  fairly  be  construed  as 
including  all  conunerce  other  than  "intrastate^'  when  the  evident 
purpose  is  to  tax  only  the  earnings  subject  to  state  taxation. 

In  a  state  statute  imposing  a  tax  on  intrastate  earnings,  it  is  reasonable 
to  suppose  that  the  exclusion  of  interstate  earnings  from  taxation 
extended  to  earnings  from  foreign  commerce  when  another  construc- 
tion would  render  the  statute  unconstitutional. 

The  reasonableness  of  an  excise  or  privil^e  tax,  unless  some  Federal 
right  is  involved,  is  within  the  discretion  of  the  state  legislature. 

Where  a  state  statute  does  not  on  its  face  manifest  a  purpose  to  interfere 
with  interstate  commerce,  this  court  cannot  accept  historical  facts 
in  connection  with  its  enactment  as  evidence  of  a  sinister  purpose  on 
the  part  of  the  legislature  to  evade  obligations  of  the  Federal  Con- 
stitution, without  a  more  substantial  basis  than  appears  in  this 
case. 

Double  taxation  does  not  exist  in  a  legal  sense  unless  the  double  tax  is 
levied  upon  the  same  property  within  the  same  jurisdiction,  and  an 
excise  tax  measured  on  earnings  from  operating  the  property  is  not 
a  double  tax  because  the  property  itself  is  taxed. 

These  actions  do  not  involve  enforcement  of  penalties;  and  the 
penalty  provisions  of  this  statute  if  unconstitutional  are  severable 
by  the  express  terms  of  the  statute  itself. 

The  Ohio  statute  of  1911  imposing  an  excise  tax  of  four  per  cent,  on 
gross  intrastate  earnings  of  railroad  companies  is  not  unconstitu- 
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tionaly  either  as  denying  equal  protection  of  the  laws,  or  as  depriving 
the  railroads  of  their  property  without  due  process  of  law,  or  as  in- 
terfering with  interstate  commerce,  or  as  being  an  att^npt  to  indi- 
rectly tax  total  gross  receipts  of  the  raiboads,  or  as  double  tasoition. 
203  Fed.  Rep.  537,  affirmed. 

Thsbb  suits  were  broiight  in  the  United  States  District 
Court  for  the  Southern  District  of  Ohio  (Eastern  Division) 
by  appellants,  which  are  Ohio  raihroad  corporations,  to 
enjoin  the  certification  and  collection  by  appellees  of  a 
tax  which  the  State  was  seeking  to  enforce  upon  the  privi- 
lege of  carrying  on  business  in  that  State.  This  tax  ap- 
pellants claimed  to  be  in  violation  of  the  due  process  and 
equal  protection  clauses  of  the  Fourteenth  Amendment 
and  of  the  commerce  clause  of  the  Federal  Constitution, 
and  also  of  the  preamble  and  sections  two  and  nineteen 
of  the  Ohio  constitution. 

A  restraining  order  was  allowed  by  the  District  Court, 
and  afterwards  appellants'  motions  for  temporary  injunc- 
tions came  on  for  hearing  before  three  judges,  of  whom 
one  was  a  circuit  judge,  pursuant  to  §  266  of  the  Judicial 
Code  (36  Stat.  1162,  c.  231),  which  went  into  eflfect  shortly 
after  ihe  bills  were  filed.  The  two  cases  were  argued  and 
considered  together,  upon  the  facts  averred  in  the  bills, 
which  were,  for  the  purposes  of  the  motions,  conceded  to 
be  true  by  appellees,  and,  after  consideration,  the  tem- 
porary injunctions  were  refused.    203  Fed.  Rep.  537. 

Appellants  come  direct  to  this  court,  under  the  same 
section  of  the  Code. 

The  tax  law  in  question,  the  validity  of  which  is  attacked 
generally,  and  also  specially  in  its  application  to  appel- 
lants, was  enacted  in  its  present  form  May  31, 1911.  (102 
Ohio  Laws,  224.) 

It  created  a  tax  commission,  with  defined  powers,  and 
prescribed  various  taxes,  some  upon  property  and  others 
upon  franchises  and  privil^es,  with  sundry  provisions, 
penal  and  otherwise,  for  the  collection  thereof.    Some  of 
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these  taxes  were  new  in  Ohio  law,  others  were  carried 
over  from  previously  existing  statutes. 

The  tax  here  in  question  is  limited  in  its  operation  to 
certain  lines  of  quasi-public  business,  specifically  liamed 
in  the  act  and  therein  referred  to  as  '' public  utilities/'  in- 
cluding railroads. 

As  applied  to  railroads,  the  act  requires  the  filing  with 
the  Tax  Commisinon,  by  each  railroad  doing  business  in 
the  State,  of  a  statement,  on  or  before  September  1,  setting 
forth,  among  other  things,  its  '^ entire  gross  earnings,  in- 
cluding all  smns  earned  or  charged,  whether  actually  re- 
ceived or  not,  for  the  year  endii^  on  the  thirtieth  day  of 
June  next  preceding,  from  whatever  source  derived,  for 
business  done  within  this  State,  excludir^  therefrom  all 
earnings  derived  wholly  from  interstate  business  or  busi- 
ness done  for  the  Federal  Government.  Such  statement 
shall  also  contain  the  total  gross  earnings  of  such  company 
for  such  period  in  this  State  from  business  done  within  this 
State."  (Sections  81  and  83  of  Act;  §§  5470  and  5472, 
General  Code  of  Ohio.) 

It  is  further  provided  that  on  the  first  Monday  of 
October  the  Commission  ''shall  ascertain  and  determine 
the  gross  earnings  as  herein  provided,  of  each  railroad 
company  whose  line  is  wholly  or  partially  within  this 
State,  for  the  year  ending  on  the  thirtieth  day  of  June 
next  preceding,  excluding  therefrom  all  earnings  derived 
wholly  from  interstate  business  or  business  done  for  the 
Federal  Government.  The  amount  so  ascertained  by  the 
Commission  shall  be  the  gross  earnings  of  such  railroad 
company  for  such  year."  (Section  88  of  Act;  §  5477, 
Gen.  Code.) 

The  act  further  provides  that  on  the  first  Monday  of 
November  the  Commission  shall  certify  to  the  Auditor 
of  State  the  amount  of  the ''  gross  earnings  so  determined," 
(§93  of  Act;  §5482,  Gen.  Code),^-and  thatr— "In  the 
month  of  November,  the  Auditor  of  State  shall  charge  for 
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collection^  from  each  railroad  company,  a  sum  in  the 
nature  of  an  excise  tax,  for  the  privilege  of  carrying  on  its 
intrastate  business,  to  be  computed  on  the  amount  so 
fixed  and  reported  to  him  by  the  Conmiission,  as  the  gross 
earnings  of  such  company  on  its  intrastate  business  for 
the  year  .  .  .  by  taking  four  per  cent,  of  all  such  gross 
earnings."  (Section  97  of  Act;  §  6486,  Gen.  Code.).  The 
tax  is  imposed  equally  and  alike  on  corporations,  partner- 
ships, and  individuals.  (Section  39  of  Act;  §  5415,  Gen. 
Code.) 

Mr.  Robert  J.  King  and  Mr  F.  A .  Durban  for  appellants : 

The  Federal  jurisdiction  rests  upon  the  presence  of 
Federal  questions. 

The  equity  jurisdiction  rests  upon  prevention  of  cloud 
upon  real  estate  title,  inadequacy  of  legal  remedies, 
threatened  irreparable  damage  and  prevention  of  multi* 
plicity  of  suits.  Cooley  on  Taxation,  p.  536;  Dowb  v. 
Chicago,  11  Wall.  108, 112)  SheUcm  v.  Piatt,  139  U.  S.  691; 
Ex  parte  Youngs  209  U.  S.  123. 

Under  the  constitution  of  Ohio,  as  construed  by  the 
Ohio  Supreme  Court  in  Southern  Own  Co.  v.  Laylin^  66  Oh. 
St.  578,  the  legislature  is  without  power  to  impose  a  privi- 
lege tax  which  is  in  excess  of  the  value  of  the  privilege 
taxed.  Inasmuch  as  the  admitted  facts  show  the  present 
tax  upon  appellants  to  wholly  exceed  such  value,  its  ex- 
action as  to  them  violates  the  state  constitution,  and 
amounts  to  confiscation  and  a  taking  of  their  property 
without  due  process  of  law.  Adler  v.  Whiibeck,  44  Oh.  St. 
539;  Barnes  v.  Brown,  130  N.  Y.  371;  Allegheny  v.  West. 
Penna.  R.  Co.,  138  Pa.  St.  375,  383;  DiUon  v.  Anderson, 
43  N.  Y.  231 ;  Erickson  v.  Cass  County,  11  Nor.  Dak.  494; 
GaUigher  v.  Jones,  129  U.  S.  193;  €fal.,  H.  &  S.  A.  R.  Co.  v. 
Texas,  210  U.  S.  223;  Gray's  Lhnitation  of  Taxing  Power, 
§§  47a,  1317;  Hagerty  v.  State,  55  Oh.  St.  613;  Hartford  v. 
West  Middle  District,  45  Connecticut,  462;  Martin  v.  DisL 
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0/  Col,  205  U.  S.  135;  Nor.  Pac.  R.  Co.  v.  Nor.  Dak.,  216 
U.  S.  579;  Norwood  v.  Baker,  172  U.  S.  269;  O'Brien  v. 
Wheelock,  184  U.  S.  450;  Post.  Tel.  Co.  v.  Adams,  166  U.  S. 
688,  697;  Shoemaker  v.  United  States,  147  U.  S.  282;  South- 
em  Own  Co.  V.  Laylin,  66  Oh.  St.  578;  State  v.  GuiJbert, 
70  Oh.  St.  229;  State  w.  Ferris,  53  Oh.  St.  314;  State  Rail' 
road  Tax  Cases,  92  U.  S.  575, 606;  Sutherland  on  Damages, 
§§  88, 89,  657,  692;  Walsh  v.  Barron,  61  Oh.  St.  16;  Warren 
V.  Stoddart,  105  U.  S.  224;  West.  Un.  Tel.  Co.  v.  Wright, 
185  Fed.  Rep.  250,  257;  West.  Un.  Tel.  Co.  v.  Mayer,  28 
Oh.  St.  521 ;  Willcox  v.  Consol.  Gas  Co.,  212  U.  S.  19. 

The  tax  in  question  is  not  a  tax  upon  corporate  fran- 
chises or  privileges,  as  such,  and  cannot  be  saved  on  that 
theory.  Adler  v.  Whitbeck,  44  Oh.  St.  539;  Flint  v.  Stone- 
Tracy  Co.,  220  U.  S.  107;  SiaU  v.  Taylor,  65  Oh.  St.  61. 

The  tax  is  not  an  exercise  of  the  police  power  for  the 
purpose  of  meeting  expenses  incident  to  the  regulation  of 
railroads  and  other  utilities.  Adler  v.  Whitbede,  44  Oh. 
St.  539;  Tennessee  v.  Wkitworth,  117  U.  S.  129. 

The  value  limitation,  as  laid  down  in  the  Laylin  case, 
is  for  the  protection  of  the  individual  and  his  property. 
Cooley's  Const.  Lim.,  7th  ed.,  p.  65;  Missouri  Rate  Cases, 
230  U.  S.  474,  608;  Walsh  v.  Barron,  61  Oh.  St.  15. 

There  is  an  arbitrary  and  discriminatory  classification. 
Athens  v.  N.  Y.  &c.  Tel.  Co.,  9  Pa.  Dist.  Rep.  253;  Barber 
v.  ConnoUy,  113  U.  S.  27;  Beckett  v.  Mayor,  118  Georgia, 
58;  BeU's  Gap  R.  R.  Co.  v.  Pennsylvania,  134  U.  S.  232; 
Cache  CourUy  v.  Jensen,  21  Utah,  207;  Clark  v.  TitusviUe, 
184  U.  S.  329;  FincOay  v.  Frye,  51  Oh.  St.  390;  Gulf  &c. 
Ry.  Co.  V.  EUis,  165  U.  S.  150, 165;  Home  Ins.  Co.  v.  New 
York,  134  U.  S.  694;  Jaeger  v.  Burr,  36  Oh.  St.  164; 
Juniata  Limestone  Co.  v.  Gagley,  187  Pa.  St.  193;  Kentucky 
R.  R.  Tax  Caws,  116  U.  S.  321 ;  Magoun  v.  lUinois  Savings 
Bank,  170  U.  S.  283;  Minneapolis  Ry.  Co.  v.  Beckwith,  129 
U.  S.  26;  Peoria  v.  Gugenheim,  61  111.  App.  374;  Railroad 
Co.  V.  ConneUy,  10  Oh.  St.  159;  Railroad  Co.  v.  Poland,  10 
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Nisi  Prius  (N.  S.)  617;  State  v.  Heinnan,  66  N.  H.  103; 
State  V.  Moorcy  113  Nor.  Car.  697;  State  y.  Whitcom,  122 
Wisconsin,  110;  Uppingtan  v,  OviaU,  24  Oh.  St.  232;  West. 
Un.  Tel  Co.  v.  Wright,  185  Fed.  Rep.  250;  Wyatt  v.  Ash- 
brook,  154  Missouri,  375;  Wyman,  §§  39,  53,  97, 100, 106. 

The  four  per  cent,  tax,  in  the  case  of  raih'oads,  was  im- 
posed because  of  their  being  extensively  engaged  in  inter- 
state commerce,  and  was  intended  to  be  and  is  a  burden 
upon  interstate  commerce,  in  violation  of  the  commerce 
clause  of  the  Federal  Constitution.  Brimmer  v.  Rebman, 
138  U.  S.  78;  Oalveston  &c.  Ry.  Co.  v.  Texas,  210  U.  S.  217; 
McCuUoch  V.  Marylxmd,  4  Wheat.  316;  Mugler  v.  KaneaSj 
123  U.  S.  623; £xpre««  Co.  v.  Minnesota,  223  U.  S.  335, 341. 

Should  it  be  claimed  that  the  privilege  of  carrying  on 
the  business  has  a  value,  if  considered  as  property,  suffi- 
cient to  meet  the  requirements  of  the  value  limitation  in 
the  Laylin  Case,  the  result  is  double  taxation.  Adams 
Exp.  Co.  V.  Ohio,  165  U.  S.  194;  S.  C,  166  U.  S.  185. 

The  tax  is  based  upon  all  gross  earnings,  excepting  only 
such  as  are  derived  wholly  from  interstate  business  and 
business  for  the  Federal  Government.  The  failure  to  ex- 
clude also  earnings  from  foreign  commerce,  in  which  ap- 
pellants are  engaged,  renders  act  invalid  under  commerce 
clause.  Eidman  v.  Martinez,  184  U.  S.  578;  Hepburn  v. 
EUzey,  2  Cranch,  445;  Lord  v.  Steamship  Co.,  102  U.  S. 
541;  Meyer  v.  Wells,  Fargo  &  Co.,  223  U.  S.  298,  302; 
Veazie  v.  Moor,  14  How.  568,  573. 

The  act  is  unconstitutional  because  of  its  effort  to 
prevent  judicial  inquiry  and  force  obedience  to  its  terms 
and  to  administrative  acts  thereunder,  irrespective  of  their 
validity.  It  thereby  denies  due  process  and  equal  protec- 
tion. Davidson  v.  New  Orleans,  96  U.  S.  97;  Goldberg  v. 
Stablemen^ s  Union,  86  Pac.  Rep.  806;  Jones  v.  Davis,  36 
Oh.  St.  474;  Pierce  v.  Stablemen's  Union,  103  Pac.  Rep. 
324;  Southern  Gum  Co.  v.  Laylin,  66  Oh.  St.  578;  State  v. 
Jones,  51  Oh.  St.  492,  616;  Ex  parte  Young,  209  U.  S.  128. 
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Mr.  Frank  Dam,  Jr.,  and  Mr.  Clarence  D.  Laylin,  with 
whom  Mr.  Timothy  S.  Hogan,  Attorn^  General  of  the 
State  of  Ohio,  was  on  the  brief i  for  appellees : 

It  is  necessary  to  examine  into  entire  system  of  taxa- 
tion of  the  State  applicable  to  railroad  companies  in  order 
to  determine  the  validity  and  effect  of  the  tax  involved 
in  the  cases  at  bar.  See  Oal.,  H.  A  S.  An.  R.  B.  Co.  v. 
Texas,  210  U.  S.  217, 226;  Maine  v.  Grand  Trunk  By.  Co., 
142  U.  S.  217;  U.  S.  Exp.  Co.  v.  Minnesota,  223  U.  S.  323. 

The  contention  is  iinf ounded  in  law  or  in  fact  that  under 
the  constitution  of  Ohio,  as  construed  by  the  Ohio  Su- 
preme Court,  the  legislature  is  without  power  to  impose 
any  privil^e  tax  which  is  in  excess  of  the  value  of  the 
privilege  taxed,  and  that  inasmuch  as  the  admitted  facts 
show,  it  is  alleged,  the  present  tax  upon  appellants  to 
wholly  exceed  such  value,  its  exaction  as  to  them  violates 
the  state  constitution  and  amounts  to  confiscation  and 
the  taking  of  their  property  without  due  process  of  law. 
SouOem  Qum  Co.  v.  Laylin,  66  Oh.  St.  678;  AdUr  v. 
Whilbeck,  44  Oh.  St.  539;  Ashley  v,  Byan,  49  Oh,  St.  604; 
163  U.  S.  436;  Express  Company  v.  State,  66  Oh.  St.  69; 
Hagerby  v.  State,  55  Oh.  St.  613;  State  v.  Ferris,  63  Oh. 
St.  314;  Telegraph  Company  v.  Mayer,  28  Oh.  St.  521. 

For  the  nature  of  the  privilege  taxed  by  the  law  as  in- 
volved in  Southern  Gum  Company  v.  Laylin,  and  as  to  itis 
being  the  privilege  of  corporate  existence,  as  distinguished 
from  the  privilege  of  doing  business  as  a  corporation;  and 
as  to  the  tax  being  one  on  the  franchise  as  distinguished 
from  an  excise  occupation  tax,  see  1  Cooley  on  Taxation, 
3d  ed.,  pp.  31, 37;  Flint  v.  Stone-Tracy  Co.,  220  U.  S.  107; 
Southern  Gum  Co.  v.  Laylin,  66  Oh.  St.  678. 

As  to  the  element  of  natural  monopoly,  which  is  com- 
mon to  all  the  utilities  taxed,  and  constitutes  them  such, 
see  Cin.  Gas  Light  Co.  v.  State,  18  Oh.  St.  238,  243;  Munn 
V.  lUinois,  92  U.  S.  113,  126;  1  Wyman  on  Pub.  Serv. 
Corp.  §§  1,  60,  90;  ZanestriUev.  Gas  Co.,  47  Oh.  St.  1, 33. 
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As  to  the  burdens  imposed  upon  the  State  and  the 
public  by  the  conduct  of  the  btisiness  taxed  see,  ASIar  v. 
Whiiheck,  44  Oh.  St.  539;  Exgfr(ii&  Co.  v.  Minnesota,  223 
U.  S-  335;  Gal.,  H.  &  S.  A.  By.  Co.  v.  Texas,  210  U.  S. 
217. 

As  to  corporate  pubUc  utilities,  the  corporate  franchise 
itself,  see  Adame  Exp.  Co.  v.  OMo,  166  U.  S.  185,  223; 
Express  Co.  v.  Minnesota,  223  U.  S.  335;  Gal.,  H.  &  S.  A. 
Ry.  Co.  V.  Texas,  210  U.  S.  217;  People  v.  WiUiams,  200 
N.  Y.  93;  State  v.  C.  &  P.  Ry.  Co.,  13  O.  N.  P.  (N.  S.)  671; 
Ohio  V.  Tradion  Co.,  Franklin  County  Ct.  of  App.,  Dec.  6, 
1913;  Stale  v.  Taylor,  55  Oh.  St.  61 :  State  Tax  m  Railway 
Gross  Receipts,  15  Wall.  284. 

The  so-called  "value  limitation"  referred  to  in  Southern 
Gum  Company  v.  LayUn,  66  Oh.  St.  578,  was  not  intended 
to  be  and  cannot  be  applied  to  the  taxation  of  the  privil^;e 
reached  by  the  law  involved  in  the  cases  at  bar.  Adler  v. 
WhObeck,  44  Oh.  St.  539. 

Even  if  the  said  "value  limitation"  could  be  applied 
generally  to  the  imposition  of  the  tax  involved  in  the  cases 
at  bar,  it  cannot  be  invoked  by  an  individual  taxpayer 
to  reUeve  him  from  the  burden  of  the  tax  on  a  showing 
that  his  business  is  improfitable.  Ashley  v.  Ryan,  49  Oh. 
St.  504,  525,  526;  Baker  v.  Cincinnati,  11  Oh.  St.  549; 
CindnnaH  Gas  Light  Co.  v.  Stale,  18  Oh.  St.  238;  Cooley's 
Const.  Lim.,  6th  ed.,  587, 588,  598,  606-613;  1  Cooley  on 
Taxation,  3d  ed.,  3,  9, 31, 84, 181, 192,  225,  254,  390,  391, 
684,  2  Id.  1153;  Flint  v.  Stone-Tracy  Co.,  220  U.  S.  108, 
151;  Lander  v.  Burke,  65  Oh.  St.  532,  542;  Lewis  v.  State, 
69  Oh.  St.  479;  Loan  Asso.  v.  Topeka,  20  Wall.  655,  664; 
McCuUoch  V.  Maryland,  4  Wheat.  316,  428;  McNeU  v. 
Hagerty,  51  Oh.  St.  255,  265;  Monnet  v.  State,  45  Oh.  St. 
69;  Missouri  Rate  Cases,  230  U.  S.  474,  508;  MuUer  v. 
Oregon,  208  U.  S.  412;  Nor.  Pac.  R.  R.  Co.  v.  Ntyr.  Dak., 
216  U.  S.  579;  ShotweU  v.  Moore,  45  Oh.  St.  646;  StaU  v. 
Ferris,  53  Oh.  St.  314,  326;  StaU  v.  GuHbert,  70  Oh.  St. 
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253;  Stale  Railroad  Tax  Cases,  92  U.  S.  575;  Willcox  v. 
Consolidated  Gas  Co.,  212  U.  S.  19. 

Excise  taxation  in  the  pure  sense  is  distinguished  from 
taxation  of  franchises  as  such.  See  Century  Dictionary; 
Flint  V.  Stone-Tracy  Co.,  220  U.  S.  108,  151;  Missouri 
Rates  Case,  230  U.  S.  474,  508;  Thomas  v.  United  States, 
192  U.  S.  372. 

The  Federal  question  sought  to  be  raised  by  appellants 
depends  upon  their  interpretation  of  Southern  Gum  Comr 
pany  v.  Laylin,  66  Oh.  St.  578;  they  do  not  and  cannot 
claim  under  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  independently  of  that  decision.  1  Cooley 
on  Taxation,  3d  ed.,  55;  KeUy  v.  Pittsburg,  104  U.  S.  78; 
McCray  v.  United  States,  195  U.  S,  27. 

Equal  protection  of  the  laws  of  Ohio  is  not  denied  by 
the  legislation  involved  in  the  cases  at  bar  because  of  its 
alleged  failure  to  apply  to  all  "Public  Utilities."  Am. 
Sugar  Co.  v.  Louisiana,  179  U.  S.  89;  Armour  Packing 
Co.  V.  Lacy,  200  U.  S.  226;  BeWs  Gap  R.  R.  Co.  v.  Penn- 
sylvania,  134  U.  S.  232;  Brown-Foreman  Co.  v.  Kentucky, 
217  U.  S.  563;  ConnoUy  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540;  Home  Ins.  Co.  v.  New  York,  134  U.  S.  594; 
Kentucky  R.  R.  Tax  Cases,  116  U.  S.  321;  Magoun  v. 
Illinois  Savings  Bank,  170  U.  S.  283;  Munn  v.  Illinois, 
94  U.  S.  113;  Southwestern  OU  Co.  v.  Texas,  217  U.  S.  114; 
State  ex  rel  v.  Ferris,  53  Oh.  St.  314,  341;  CargiU  Co.  v. 
Minnesota,  180  U.  S.  452. 

The  Ohio  law  does  not  deny  the  equal  protection  of 
the  laws  of  the  State  because  of  the  differences  in  the 
rates  imposed  by  it  upon  different  public  utilities.  Kidd 
v.  Alabama,  188  U.  S.  730;  Pacific  Exp.  Co.  v.  Seibert, 
142  U.  S.  339;  Railroad  Co.  v.  Poland,  10  0.  N.  P.  (N.  S.) 
617;  Savannah  Ac.  I.  Ry.  v.  Savannah,  198  U.  S.  392. 

The  act  does  not  deny  the  equal  protection  of  the  laws 
of  Ohio  because  of  its  failure  to  classify  railroads  for  ex- 
cise tax  purposes  according  to  any  alleged  notorious 
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differences  among  them.  Blackatone  v.  MiBerj  188  U.  S. 
189;  1  Cooley  on  Taxation,  3d  ed.,  390,  391;  MvOer  v. 
Oreg(m,  208  U.  S,  412. 

The  readjustment  of  rates  of  excise  taxation  made  by 
the  Ohio  legislature  following  the  decision  in  Odveston, 
Harrubwrg  and  San  Antonio  Railroad  Company  y.  TexoA^ 
210  U.  S.  217,  does  not  disclose  an  intention  indirectly 
to  burden  or  to  continue  to  burden  interstate  commerce 
as  such.  1  Cooley  on  Taxation,  3d  ed.,  41, 411 ;  People  v. 
Brooklyn,  4  N.  Y.  419,  426,  427;  Ratterman  v.  Telegraph 
Co.,  127  U.  S.  411. 

The  tax  imposed  by  the  Ohio  law  is  not  in  effect  an 
additional  tax  upon  property.  Adler  v.  Whiibeck,  44  Oh. 
St.  539;  Anderson  v.  Brewster,  44  Oh.  St.  576;  Ashley  v. 
Ryan,  49  Oh.  St.  504;  Express  Co.  v.  State,  65  Oh.  St,  69; 
FlirU  V.  Stme-Tracy  Co.,  220  U.  S.  107;  State  v.  Ferris, 
53  Oh.  St.  314;  Telegraph  Co.  v.  Mayer,  28  Oh.  St.  521. 

Foreign  commerce  is  not  biu^ened  by  the  act.  Rat- 
terman V.  West.  Un.  Tel.  Co.,  127  U.  S.  424, 425. 

The  alleged  coercive  sections  of  the  Ohio  law  properly 
interpreted  violate  no  constitutional  limitation;  but  even 
if  regarded  as  unconstitutional,  their  invalidity  does  not 
affect  the  substantive  provisions  of  the  act;  nor  can  their 
validity  be  questioned  in  these  cases.  Flint  v.  Stone-Tracy 
Co.,  200  U.  S.  177;  Minn^ota  Rate  Cases,  230  U.  S.  352; 
WiOcox  V.  Consolidated  Gas  Co.,  212  U.  S.  53,  54;  Ex 
parte  Young,  209  U.  S.  123. 

Mr.  Justice  PrrNEY,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

These  two  cases  depend  upon  practically  identical 
facts,  and  present  the  same  questions  of  law. 

The  Federal  jurisdiction  arose  because  of  the  Federal 
questions  presented  in  the  record,  and  did  not  depend 
upon  diversity  of  citizenship;  and  it  extends  of  course  to 
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the  determination  of  all  the  questions  presented,  irrespec- 
tive of  the  disposition  that  may  be  made  of  the  Federal 
questions.  Siler  v.  LauimUe  A  Nashville  B.  Co.,  213 
U.  S.  176,  191;  Michigan  Central  B.  Co.  v.  Vreeland,  227 
U.  S.  69,  63. 

The  right  to  invoke  the  equity  jurisdiction  is  clear;  for 
the  Act  specifically  makes  the  tax  a  lien  upon  the  real 
estate  of  appellants,- from  the  cloud  of  which  they  sought 
to  free  it  by  the  bringing  of  these  actions  (§  117  of  Act; 
§6606,  Gen.  Code);  and  the  bills  alleged  threatened 
irreparable  injury  through  the  enforcement  of  the  penal- 
ties and  coercive  features  of  the  Act.  ShsUan  v.  Piatt, 
139  U.  S.  691, 698;  Ex  parte  Young,  209  U.  S.  123. 

The  following  are  the  questions  to  be  disposed  of : 

First,  it  is  insisted  by  appellants  that  under  the  state 
constitution,  as  construed  by  the  Ohio  Supreme  Court  in 
Simthem  Gum  Co.  v.  LayUn,  66  Oh.  St.  678,  the  legisla- 
ture is  without  power  to  impose  a  privilege  tax  which  is 
in  excess  of  the  value  of  the  privilege;  that  the  admitted 
facts  show  the  present  tax  upon  appellants  respectively 
to  be  in  excess  of  such  value;  and  that  therefore  as  to  them 
its  exaction  violates  the  state  constitution,  and  amounts  to 
confiscation,  and  a  taking  of  property  without  due  process 
of  law. 

As  to  the  facts  upon  which  this  contention  is  based,  the 
bill  of  complaint  of  the  Marietta,  Coliunbus  &  Cleveland 
Raihroad  Company  shows  that  the  tax  charged  against  it 
for  the  year  1911  amounts  to  $2,301.24;  that  the  capital 
of  the  company  is  all,  or  practically  all,  invested  in  its 
railroad;  that  this  investment  was  and  is  a  reasonable 
and  proper  one;  that  due  care  and  prudence  have  been 
used  in  the  construction,  miuntenance  and  operation  of 
the  property  and  the  conduct  of  the  business;  that  the 
greatest  economy  has  been  and  is  being  practiced  in  the 
effort  to  make  the  railroad  yield  a  fair  return  upon  the 
investment;  but  that  notwithstanding  these  efforts  it  has 
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never  been  able  to  earn,  and  is  not  now  able  to  earn,  from 
interstate  or  intrastate  business,  or  both  combined,  after 
paying  necessary  and  proper  expenses,  including  taxes 
other  than  the  excise  tax,  a  return  on  the  investment  in  its 
railroad,  or  on  the  value  thereof,  equal  to  the  current  rate 
of  return  on  legitimate  high-grade  investments  at  all 
times  readily  available  in  the  market;  nor  have  its  in- 
trastate earnings,  after  deducting  operating  expenses 
properly  attributable  thereto,  been  sufficient  to  yield  a 
return  on  that  portion  of  its  investment  properly  attrib- 
utable to  intrastate-  operations,  equal  to  the  current  rate 
of  return  on  legitimate  high-grade  investments;  that, 
on  the  contrary,  the  gross  earnings  have  not  been  and  are 
not  sufficient  to  pay  actual  operating  expenses,  and  that 
this  condition  will  continue  to  exist  during  the  year  which 
the  excise  tax  is  intended  to  cover. 

The  bill  of  complaint  of  the  Ohio  River  and  Western 
Railway  Company  contains  similar  averments,  except 
as  to  its  inability  to  pay  actual  operating  expenses.  Its 
tax  amounts  to  $6,653.60. 

The  case  referred  to,  Sovihem  Gum  Co.  v.  Laylin,  66 
Oh.  St.  578,  dealt  with  an  Act  of  April  11, 1902,  known  as 
the  Willis  Law.  The  court  held  it  to  be  an  excise  or 
franchise  tax,  not  a  property  tax,  and  therefore  not  sub- 
ject to  the  express  limitations  imposed  by  the  state  con- 
stitution upon  taxes  of  the  latter  kind,  but  only  to  such 
limitations  as  were  to  be  implied  from  certain  other  pro- 
visions of  the  constitution,  respecting  which  the  court 
said  (p.  594):  '^The  constitution  was  established  to 
'promote  our  common  welfare.'  Preamble  to  the  con- 
stitution. Gk>vemment  is  instituted  for  the  equal  protec- 
tion and  benefit  of  the  people.  Section  two  of  the  bill  of 
rights.  Private  property  shall  ever  be  held  inviolate,  but 
subservient  to  the  public  welfare.  Section  nineteen  of  the 
bill  of  rights.  These  provisions  of  the  constitution  are 
implied  limitations  upon  the  power  of  taxation  of  privileges 
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and  franchises,  and  limit  such  taxation  to  the  reasonable 
value  of  the  privilege  or  franchise  conferred  originally^  or 
to  its  continued  value  from  year  to  year.  Ashiey  v. 
Ryan,  49  Ohio  St.  504;  State  ex  ret.  v.  Ferris,  53  Ohio  St. 
314;  and  Hagerty  v.  State,  56  Ohio  St.  613,  are  examples  of 
taxing  the  privilege  or  franchise  conferred;  while  Tele- 
graph Company  v.  Mayer,  28  Ohio  St.  521,  and  Express 
Company  v.  State,  55  Ohio  St.  69,  are  examples  of  taxing 
the  continued  value  of  the  existing  privilege  or  franchise 
from  year  to  year.  These  limitations  prevent  confiscation 
and  oppression  under  the  guise  of  taxation,  and  the  power 
of  such  taxation  cannot  extend  beyond  what  is  for  the 
common  or  public  welfare,  and  the  equal  protection  and 
benefit  of  the  people;  but  the  ascertaining  and  fixing  of 
such  values  rests  largely  in  the  general  assembly,  but 
finally  in  the  courts." 

This  proposition  is  carried  into  the  syllabus,  which, 
under  the  rules  of  practice  of  the  Supreme  Coiurt,  is  to  be 
prepared  by  the  judge  assigned  to  prepare  the  opinion,  is  to 
be  confined  to  the  points  of  law  arising  from  the  facts  of  the 
causS  that  have  been  determined  by  the  court,  is  to  be  sub- 
mitted to  the  judges  concurring  therein  for  revisal  before 
its  publication,  and  is  to  be  inserted  in  the  book  of  reports. 

An  examination  of  the  state  decisions  cited  in  the 
Laylin  Case,  with  others  referred  to  in  the  opinion  of  the 
District  Court  and  in  the  briefs  of  counsel,  convinces  us 
that  the  District  Court  was  correct  in  its  conclusion  that 
the  state  court,  in  the  Laylin  Case,  dealt  with  a  general 
law  and  its  operation  on  all  corporations  of  given  classes 
throughout  the  State,  and  not  with  its  effect  upon  specific 
financially  weak  corporations;  that  it  was  not  intended  to 
hold  that  the  courts  as  final  arbiters  might  overthrow  a 
law  imposing  a  tax  on  privileges  and  franchises  merely 
because  in  isolated  cases  such  law  might  impose  a  hardship, 
but  only  that  those  excise  laws  whose  general  operation  is 
confiscatory  and  oppressive  are  unconstitutional. 
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Nor  do  we  think  that  from  the  facts  of  the  present  case 
it  is  to  be  inferred  that  the  franchises  of  plaintiffs  in  error 
are  valueless  merely  because  it  appears  that  the  present 
earnings  of  the  railroads  are  not  sufficient  to  pay  more 
than  can  be  derived  from  le^timate  high-grade  invest- 
ment securities  that  are  readily  available  on  the  market,  or 
(in  the  case  of  one  of  the  roads),  are  not  even  sufficient  to 
pay  operating  expenses.  Upon  this  point  we  are  con- 
tent to  refer  to,  without  repeating,  the  language  employed 
by  Mr.  Justice  Miller,  speaking  for  this  court  in  State 
Raxbroad  Tax  Cases,  92  U.  S.  575,  606. 

Secondly,  it  is  contended  that  the  Act  arbitrarily  dis- 
criminates against  plaintiffs  in  error  and  other  railroad 
companies  in  that  (a),  it  does  not  include  all  ot^er  public 
utilities  carrying  on  business  within  the  State;  those 
omitted,  as  is  said,  being  grain  elevators,  stock-yards, 
ferries,  bridge  companies,  and  inn-keepers;  and  (b),.the 
law  does  not  operate  uniformly  among  the  utilities  that 
are  taxed,  since,  on  electric  light,  gas,  natural  gas,  water 
works,  telephone,  messenger  or  signal,  union  depot, 
heating,  coaling,  and  water  transportation  companies,  the 
tax  amounts  to  1.2%  of  gross  intrastate  receipts,  as  to 
suburban  and  interurban  railroads  it  is  fixed  at  1.2%  of 
gross  intrastate  earnings,  and  on  express  and  tel^raph 
companies,  it  is  2%;  while  on  railroads,  including  plain- 
tiffs in  error,  it  is  4%  of  such  earnings,  and  the  same  on 
pipe  line  companies. 

Both  of  these  contentions  turn  upon  the  familiar  ques- 
tion of  classification,  concerning  which  so  much  has  been 
written.  We  agree  with  the  court  below  that  whether  the 
question  be  considered  in  view  of  the  uniformity  and 
equality  provisions  of  the  Ohio  constitution,  or  of  the 
''equal  protection"  clause  of  the  Fourteenth  Amendment, 
the  result  is  the  same;  it  cannot  be  said  that  the  classificar 
tion  rests  upon  no  reasonable  and  sufficient  basis  of  dis- 
tinction.   Strte  V.  Ouilbert,  70  Oh.  St.  229,  253;  Kentucky 
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Rcdlroad  Tax  Cases,  116  U.  S.  321, 337;  BeWs  Gap  RaUroad 
Co.  V.  Pennsylvania,  134  U.  S.  232,  237;  Magaun  v. 
lUinois  Trust  dk  Savings  Bank,  170  U.  S.  283,  293;  Souths 
western  OH  Co.  v.  Texas,  217  U.  S.  114, 121  et  seq. 

In  the  third  place,  it  is  inosted  that  the  act,  as  applied 
to  railroads,  isa  burden  upon  their  foreign  commerce. 

This  contention  is  rested  in  part  upon  the  language  of 
§§  83  and  88,  which  in  terms  provide  for  ascertaining  the 
earnings  of  the  railroad  ''from  whatever  source  derived, 
for  business  done  within  this  State,  excludii^  therefrom 
all  earnings  derived  wholly  from  interstate  business  or 
business  done  for  the  Federal  government/'  This,  it  is 
argued,  has  the  effect  of  imposing  a  tax  with  respect  to  the 
gross  receipts  from  foreign  commerce,  because  such  com- 
merce is  not  expressly  excepted.  Section  97,  however, 
indicates  an  intent  to  take  into  consideration  for  the 
purpose  of  measuring  the  excise  tax  only  the  earnings  upon 
intrastate  business,  and  it  seems  clear  enough  that  in  the 
former  sections  the  word  '' interstate '^  was  used  as  mean- 
ing ''not  intrastate,'^  rather  than  in  its  technically  correct 
signification.  Certamly,  in  the  absence  of  a  construction 
by  the  state  court  of  last  resort  to  the  effect  that  the 
receipts  from  foreign  commerce  are  to  be  included,  and 
without  any  attempt  on  the  part  of  the  taxing  authorities 
to  include  them,  the  Federal  courts  ougiht  not  to  place  a 
construction  upon  the  act  that  would  render  it  uncon- 
stitutional. 

Fourthly,  it  is  contended  that  the  history  of  the  legZs- 
lation  upon  the  subject  shows  that  the  act  of  May  31, 
1911,  was  really  contrived  to  impose  upon  the  raOroad 
companies  a  franchise  tax  proportionate  to  their  interstate 
commerce,  and  that  such  is  its  acfual  as  well  as  intended 
effect. 

It  is  said  that  the  present  act  is  a  reenactment,  without 
material  change  so  far  as  present  purposes  are  concerned, 
of  an  act  of  March  10,  1910;  that  prior  to  the  latter  act 
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a  law  known  as  the  Cole  Law  was  in  force,  under  which 
each  railroad  was  compelled  to  pay  a  tax  equal  to  one  per 
centum  of  its  entire  gross  earnings,  computed  by  multiply- 
ing the  average  gross  earnings  per  mile  over  the  entire 
S}rstem  by  the  number  of  miles  in  Ohio;  that  this  act  was 
obnoxious  to  the  '^  commerce  clause ''  of  the  Federal  Con- 
stitution, for  the  reasons  that  entered  into  the  decision 
of  this  court  in  OalvesUm,  Harrisburg  &c.  By.  Co.  v.  TexaSj 
210  U.  S.  217;  that  after  the  decision  of  this  case  in  May, 
1908,  it  was  anticipated  that  the  Cole  Law  would  prob- 
ably be  held  unconstitutional  (as  it  has  since  been  held 
by  an  inferior  state  court  in  Ohio),  and  so  the  Legislature 
contrived  the  act  of  March  10,  1910,  for  the  purpose  of 
imposing  a  tax  upon  the  railroads  as  heavy  as  that  im- 
posed by  the  Cole  Law,  while  avoiding  the  form  of  that 
enactment;  and  that  for  this  reason  the  act  of  March  10, 
1910,  increased  the  percentages  in  accordance  with  which 
the  taxes  were  to  be  severally  determined  as  follows:  Rail- 
roads and  pipe  line  companies  from  1  to  4  per  cent.; 
express  and  telegraph  companies  from  1  to  2  per  cent.;  all 
other  utilities  from  1  to  1 1-5  per  cent. ;  but  that  instead  of 
taking  all  the  gross  earnings,  the  new  percentages  were  to 
be  applied  only  to  intrastate  earnings.  It  is  contended 
that  the  increase  in  the  percentages  as  to  railroad  and 
pipe  line  companies  was  due  to  the  fact  that  it  was  con- 
ceived that  about  three-fourths  of  their  business  was  in- 
terstate, and  that  therefore  a  tax  of  4%  on  the  intrastate 
earnings  would  be  about  equal  to  a  tax  of  1%  on  the  total ; 
in  other  words,  that  the  tax  rate  was  increased  fourfold 
because  such  utilities  were  engaged  in  interstate  com- 
merce. 

The  tax  is,  however,  in  substance  as  well  as  in  form,  an 
excise  or  privilege  tax.  Its  reasonableness,  unless  some 
Federal  right  be  violated,  is  within  the  discretion  of  the 
state  legislature.  We  have  seen  that  the  classification 
adopted  cannot  be  deemed  illusory;  that  is,  there  is  no 
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apparent  violation  of  the  equality  provisions  of  the  state 
constitution  or  of  the  "equal  protection"  clause  of  the 
Fourteenth  Amendment,  although  railroad  and  pipe  line 
companies  are  required  to  pay  at  the  rate  of  four  per  cent, 
of  the  annual  intrastate  earnings,  while  other  public  sarv* 
ice  corporations  pay  a  less  percentage.  It  is,  of  course, 
entirely  settled  that  a  State  cannot,  consistently  with  the 
Federal  control  of  interstate  commerce,  lay  such  taxes, 
either  upon  property  rights  or  upon  franchises  or  privi- 
leges, as  in  effect  to  burden  such  conunei'ce.  But  the  line 
is  not  alwasrs  easily  drawn,  as  recent  cases  sufficiently 
show.  Galveston,  Harrisburg  dkc.  Ry.  Co.  v.  TexMj  210 
U.  S.  217, 225, 229;  UniJUd  States  Express  Co.  v.  Minnesota, 
223  U.  S.  335,  344;  WiUiams  v.  Talladega,  226  U.  S.  404, 
416;  BaUic  Mining  Co.  v.  Massachusetts,  231  U.  S.  68,  82. 

The  present  act  does  not  on  its  face  manifest  a  purpose 
to  interfere  with  interstate  conunerce,  and  we  are  imable 
to  accept  the  historical  facts  alluded  to  as  sufficient  evi- 
dence of  a  sinister  purpose,  such  as  would  justify  this 
court  in  striking  down  the  law.  We  could  not  do  this 
without  in  effect  denouncing  the  legislature  of  the  State 
as  guilty  of  a  conscious  attempt  to  evade  the  obligations 
of  the  Federal  Constitution.  Assuming  the  law  was 
changed  in  1910  because  of  a  fear  that  the  Cole  Law 
would  be  held  unconstitutional,  the  mere  fact  that,  while 
excluding  interstate  earnings  from  the  multiplicand,  the 
multiplier  was  increased,  is  not  of  itself  deemed  sufficient 
evidence  of  an  unlawful  effort  to  burden  a  privilege  that 
is  not  a  proper  subject  of  state  taxation. 

Fifthly,  it  is  contended  that  the  act  is  in  effect  a  double 
tax  upon  property,  and  hence  lacking  in  the  uniformity 
required  by  the  state  constitution.  But,  as  was  pointed 
out  by  the  District  Court,  the  exaction  of  four  per  cent, 
of  the  gross  intrastate  earnings  is  not  a  property  tax  but 
an  excise  tax,  whose  amount  is  fixed  and  measured  by  such 
earnings;  and  double  taxation  in  a  legal  sense  does  not 
VOL.  ccxxxii— 38 
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exist  unless  the  double  tax  is  levied  upon  the  same  prop* 
erty  within  the  same  jurisdiction.  Plaintiffs  in  error  pay 
one  tax  with  respect  to  property,  another  with  respect  to 
the  privil^e  or  occupation;  henoe  the  taxation  is  not 
double.  Bradley  v.  Bander,  36  Oh.  St.  28,  36;  Southern 
Qum  Co.  V.  Laylin,  66  Oh.  St.  678,  696. 

The  so-called  double  tax  is  also  laid  hold  of  as  a  grotind 
for  the  contention  that  thero  is  a  denial  of  equal  protec- 
tion within  the  meaning  of  the  Fourteenth  Amendment. 
This,  however,  is  but  another  form  of  the  objection  to 
the  classification,  which  has  already  been  disposed  of. 

Finally,  it  is  contended  that  the  act  is  unconstitutional 
because  of  the  severity  of  the  penalties  imposed  for  with- 
holding the  tax.  But  these  actions  do  not  involve  any 
present  attempt  to  enforce  the  penalties;  and  the  act  con- 
tains a  section  (160)  which  in  terms  declares:  ''The  sec- 
tions of  this  act,  and  every  part  of  such  sections,  are  hereby 
declared  to  be  independent  sections  and  parts  of  sections, 
and  the  holding  of  any  section  or  part  thereof  to  be  void 
or  ineffective  shall  not  affect  any  other  section  or  part 
thereof."  The  penalty  clauses,  if  themselves  unconstitu- 
tional, are  severable,  and  there  is  therefore  no  present  oc- 
casion to  pass  upon  their  validity.  Ex  parte  Young,  209 
U.  S.  123;  WHkax  v.  CoMolidated  Oaa  Co.,  212  U.  S.  19, 53, 
64;  mint  v.  Stone-Tracy  Co.,  220  U.  S.  107,  177;  Orand 
Trunk  Ry.  v.  Michigan  By.  Comm.,  231  U.  S.  467,473. 

Decrees  affirmed. 

Mr.  Justice  Day  took  no  part  in  the  decision  of  these 
cases. 
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PAINE  V.  COPPER  BELLE  MINING  COMPANY  OF 

ARIZONA. 

APPEAL  FROM  THS  BUPBBMB  COURT  OF  THE  TERRFFORT  OF 

ARIZONA. 

No.  181.    Submitted  January  21,  1914.— Dedded  March  2,  1914. 

The  meaning  of  the  arrangement  between  the  parties  having  been 
matter  for  a  finding  and  had  the  sanction  of  both  courts  below  and 
the  evidence  not  being  reported,  this  court  will  not  say  that  such 
finding  was  wrong. 

13  Arizona,  406,  afiSrmed. 

The  facts  are  stated  in  theopinioiL 

Mr.  WdUer  Bennett  for  appellant. 

Mr.  John  B.  Wright  and  Mr.  James  F.  Mack  iot  appellee. 

Mr.  Justice  Holmes  delivered  the  opinion  of  l^e  court. 

This  is  an  action  brought  by  the  appellants  upon  a 
promissory  note  for  $265416.72  made  by  the  appellee. 
The  defence  is  want  of  consideration^  and  depends  upon 
the  question  whether  certain  payments  made  by  one 
Moneuse  were  made  by  way  of  loan  or  for  the  purchase  of 
stock;  the  note  having  been  issued  as  for  a  loan  to  the 
Company.  The  material  facts  are  few.  An  earlier  com- 
pany, into  the  shoes  of  which  the  appellee  has  stepped,  was 
in  bankruptcy,  and  Moneuse,  a  stockholder,  was  suing 
certain  others  for  the  return  to  the  Company  of  a  large 
part  of  the  stock.  On  June  4,  1903,  a  compromise  was 
made,  reciting  as  one  ground  that  the  Company  owned 
mining  claims  which  in  the  opinion  of  all  the  parties  were 
of  great  value  but  which  the  Company  was  in  great  danger 
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of  losing  unless  money  was  raised  to  work  them.  Moneuse 
agreed  to  'provide  and  supply'  enough  money  to  'pay  off 
and  discharge'  the  Company's  debts  and  to  work  the 
Company's  mines  for  not  more  than  three  years  until 
they  paid  for  working  themselves.  He  was  to  get  the 
Company  out  of  bankruptcy  and  into  possession  of  its 
property,  subject  to  certain  mortgages.  The  others  were 
to  get  fifty  per  cent,  of  the  authorised  stock  into  the 
treasury  and  this  amoimt,  less  what  already  was  held  by 
Moneuse,  the  Company  was  to  issue  and  deliver  to  him 
'in  consideration  of  the  advance  by  [him]  of  the  moneys 
which  are  to  be  paid  and  advanced  by  him,  as  above  pro- 
vided for,  and  without  fiu-ther  consideration  whatsoever.' 
Moneuse  also  was  to  have  control. 

This  agreement  was  carried  out  and  the  total  disburse- 
ments of  Moneuse  were  more  than  the  amount  of  the  note. 
Nine  months  after  the  compromise,  a  stockholder's  meet- 
ing authorized  a  transfer  of  the  Company's  property  to 
the  appellee  on  the  condition  among  others,  that  it  should 
"assume  and  discharge  the  indebtedness  of  this  Company 
to  Elie  J.  Moneuse";  but  on  February  29,  1904,  the 
characterization  of  the  advance  as  a  loan  and  the  portion 
of  the  resolutions  quoted  were  'vrtthdrawn  and  rescinded' 
at  the  suggestion  and  with  the  concuirence  and  vote  of 
Moneuse.  Afterwards  on  July  17,  1907,  Moneuse  being 
still  in  control  of  the  Company,  the  note  in  suit  was  issued. 
The  case  was  tried  on  behalf  of  intervening  minority 
stockholders  without  a  jury.  The  trial  court  found  for 
the  defendant,  and  the  judgment  was  affirmed  by  the 
Supreme  Court  of  the  Territory.    13  Arizona,  406. 

It  cannot  be  said  that  the  finding  was  wrong  as  matter  of 
law.  It  is  true  that  the  agreement  speaks  of  the  money 
that  was  to  be  furnished  by  Monpuse  as  an  'advance'  by 
him  but  it  was  an  advance  to  pay  off  the  Company's 
debts  not  merely  to  change  the  creditor.  The  clause  that 
throws  the  clearest  li^t  upon,  the  meaning  is  the  recitation 
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that  the  Company's  mining  claims  were  of  great  value  in 
the  opinion  of  all  the  parties  to  the  contract.  That 
being  so,  it  was  natural  that  a  stockholder  who  had  the 
money  E^ould  be  willing  to  pay  o£F  certain  debts  (about 
$45,000)  y  as  a  consideration  for  getting  the  greater  part 
of  the  stock,  and  should  be  willing  to  work  the  mines  for  a 
time  if  he  had  the  Coitipany  and  the  duration  of  the 
experiment  under  his  control.  It  would  seem  to  have 
been  less  natural  for  the  other  stockholders  to  part  with 
the  ]axfs^  share  in  the  rights  they  deemed  so  valuable 
simply  as  a  bonus  to  induce  Monetise  to  take  the  former 
creditors'  place  and  try  his  hand  at  the  work.  There  are 
set  forth  in  th6  statement  some  facts  that  we  have  not 
reproduced,  because  we  think  it  uimecessary  in  view  of 
the  present  position  of  the  case.  It  is  enough  to  say  that 
in  our  opinion  the  appellants  would  not  profit  by  a  fuller 
consideration.  The  meaning  of  the  arrangement,  to  which 
neither  Company  was  a  party,  seems  to  have  been  matter 
for  a  finding.  Rankin  v.  Fiddiiy  Insurance,  Trust  &  Safe 
Deposit  Co.y  189  U.  S.  242, 262, 253;  MacDonaldy.  Morrill, 
154  Massachusetts,  270,  272.  The  evidence  is  not  re- 
ported, and  the  finding  has  the  sanction  of  two  courts. 
There  is  not  enough  before  us  to  enable  us  to  say  that  it 
was  wrong. 

Judgment  affirmed. 
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UNITED  STATES  EX  REL.  BROWN  v.  LANE, 
SECRETARY  OF  THE  INTERIOR.^ 

APPLICATION  FOR  ALLOWANCE  OF  WRIT  OF  ERROR. 
No.  Submitted  February  2^  1914.— Decided  March  2,  1914. 

Although,  on  the  face  of  the  record,  this  court  may  have  junsdiction 
to  review  a  judgment,  the  right  of  review  does  not  obtain  where  the 
fonnal  questions  presented  by  the  record  are  absolutely  frivolous 
and  devoid  of  all  merit.  CcnwUdaJted  Turnpike  Cox  v.  Norfolk  Ac. 
£|/.  Co.,  228  U.S.  596. 

The  foregoing  rule  heretofore  generally  announced  in  regard  to  cases 
coming  from  state  coiu*ts,  applies  to  cases  coming  from  the  Court  of 
Appeals  of  the  District  of  Columbia  under  the  third  and  fifth  para- 
graphs of  §  250,  Judicial  Code. 

Vesting  the  Secretary  of  the  Interior  with  power  not  only  to  appoint 
members  of  a  tribal  council  of  an  Indian  tribe  but  also  with  the  power 
to  remove  such  members  for  good  cause  to  be  by  him  determined, 
is  not  unconstitutional  because  it  permits  such  removal  without 
notice  or  hearing,  nor  does  it  deprive  a  member  so  removed  of  any 
property  rights  without  due  process  of  law  in  violation  of  the  Fifth 
Amendment. 

Under  §  9  of  the  act  of  June  28, 1906,  dividing  the  lands  and  funds  of 
the  Osage  Indians  and  providing  for  the  appointment  by  the  Secre- 
tary of  the  Interior  of  a  tribal  council,  the  authority  to  remove 
members  from  such  council  for  good  cause  to  be  by  him  determined  is 
not  qualified  by  necessity  of  notice  or  hearing  to  the  members  so 
removed. 

Writ  of  error  to  review  40  App.  D.  C.  533,  denied. 

The  facts,  which  mvolve  the  jurisdiction  of  this  court  to 
review  judgments  of  the  Court  of. Appeals  of  the  District 
of  Columbia  and  the  construction  of  the  Osage  Indian 
Act  of  1906,  are  stated  in  the  opinion. 

Mr.  Andrew  Wilson,  Mr.  Albert  L.  Wilson  and  Mr.  James 
P.  Schick  for  plaintiff  in  error. 

1  Original  docket  title  United  States  ex  rel.  Brown  v.  Fisher,  Secre- 
tary of  the  Interior. 
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Memorandum  opinion  by  direction  of  the  court*  By 
Mb.  Chi£f  Jubtice  White. 

The  act  of  June  28, 1906,  c.  3572^34  Stat.  539,  545,  en- 
titled ^' An  Act  for  the  division  of  the  lands  and  funds  of 
the  Osage  Indians  in  Oklahoma  Territory,  and  for  other- 
purposes  ''  in  its  ninth  section  provided  among  other  things 
for  a  tribal  council  composed  of  eight  persons.  The  mem- 
bers of  this  council  were  to  be  chosen  at  an  election 
whose  date  was  fixed  and  which  was  to  be  conducted  in 
the  manner  directed  by  the  Commissioner  of  Indian  Af- 
fairs, provision  being  made  for  the  biennial  reemrence 
of  such  election  and  consequently  for  a  two  years'  term 
for  the  members  of  the  council.  The  provision,  how- 
ever, creating  the  coimcil  contained  this  express  quali- 
fication: ''And  thie  Secretary  of  the  Interior  is  hereby 
authorized  to  remove  from  the  council  any  member  or 
members  thereof  for  good  cause,  to  be  by  him  deter- 
mined.''  On  January  2,  1913,  the  Secretary  of  the  In- 
terior, in  the  exertion  of  the  power  thus  conferred,  by  a 
formal  order  removed  ''each  and  eveiy  member  of  the 
council."  Jt  was  declared  in  the  order  that  the  power 
exercised  was  exerted  for  good  cause,  and  this  statement 
was  followed  by  a  specification  of  various  acts  of  mis- 
feasance or  nonfeasance,  which  it  was  deemed  rendered 
the  removal  necessary.  Among  those  who  were  thus  re- 
moved, was  A.  H.  Brown,  the  relator,  who  shortly  after 
the  action  of  the  Secretary,  that  is,  in  February,  1913, 
commenced  proceedings  hy  mandamus  to  vacate  the 
order  on  the  ground  that  it  had  been  made  without 
previous  notice  and  without  affording  an  opportunity  to 
be  heard  and  to  defend,  and  therefore  was  not  authorized 
by  the  statute,  and  if  it  was  authorized  was  void  because 
repugnant  to  the  due  process  clause  of  the  Fifth  Amend- 
ment. 

The  trial  court  denied  the  reUef  and  the  Court  of 
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Appeals  of  the  District  in  affirming  such  action  held  that 
the  statute  conferred  upon  the  Secretary  power  to  remove 
without  necessity  of  notice  or  hearing  and  moreover  that 
as  so  construed  the  statute  was  not  in  conflict  with  the 
Constitution  (40  App.  D.  C.  633).  This  application  for 
the  allowance  of  a  writ  of  error  is  before  us  because  of  the 
reference  of  the  same  to  the  coiui;  by  the  Chief  Justice  to 
whom  it  was  primarily  presented. 

The  asserted  right  to  the  writ  is  based  upon  the  third, 
fifth  and  sixth  paragraphs  of  §  250  of  the  Judicial  Code: 
the  third  conferring  the  right  to  review  **in  cases  involving 
the  construction  or  application  of  the  Constitution  of  the 
United  States,  or  the  constitutionality  of  any  law  of  the 
United  States*';  the  fifth  giving  such  right  "in  cases  in 
which  the  validity  of  any  authority  exercised  under  the 
United  States,  or  the  existence  or  scope  of  any  power  or 
duty  of  an  officer  of  the  United  States  is  drawn  in  ques- 
tion'*; and  the  sixth  also  giving  the  right  to  review  in 
cases  "in  which  the  construction  of  any  law  of  the  United 
States  is  drawn  in  question  by  the  defendant."  On  the 
face  of  the  record  from  a  m^iely  formal  point  of  view  it  is 
apparent  that  the  case  as  presented  is  embraced  within 
both  the  third  and  fifth  paragraphs.  But  it  is  elementary 
that  where  the  jurisdiction  depends  upon  the  presence  of 
controversies  of  a  particular  character  or  the  existence  of 
prescribed  questions  or  conditions,  substance  and  not  mere 
form  is  the  test  of  power  and  tiierefore  even  in  a  case 
where  the  requisite  for  jurisdiction  formally  exists  the 
right  to  review  does  not  obtain  where  it  is  evident  that  the 
formal  questions  as  presented  by  the  record  are  so  wanting 
in  substance  as  to  cause  them  to  be  frivolous  and  devoid  of 
all  merit.  Consolidated  Turnpike  Co.  v.  Norfolk  &c.  Ry. 
Co.,  228  U.  S.  606, 600,  and  cases  cited.  It  is  true  that  the 
doctrine  has  generally  found  expression  in  considering 
the  right, to  review  cases  coming  from  state  courts,  but 
the  principle  is  here  directly  and  necessarily  applicable 
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in  consequence  of  the  nature  and  character  of  the  limita- 
tions imposed  by  the  statute  upon  the  right  to  review 
cases  decided  by  the  Court  of  Appeals  of  the  District  of 
Columbia.  Coming  to  test  the  existence  of  jurisdiction  to 
review  the  controversy  and  consequently  to  determine 
whether  the  writ  prayed  for  should  be  allowed  we  are 
dear  that  l^e  propositions  upon  which  it  is  asserted  juris- 
diction to  review  exists  are  so  wholly  unsubstantial  and 
frivolous  and  devoid  of  all  merit  as  to  afford  no  ground 
whatever  for  the  exercise  of  jurisdiction  and  the  conse- 
quent allowance  of  the  writ. 

This  conclusion  is  reached  because  we  are  of  the  opinion 
that  on  the  face  of  the  statute  it  plainly  vested  the  Secre- 
tary of  the  Interior  with  the  power  and  discretion  to 
remove  without  jbhe  necessity  of  giving  notice  or  affording  a 
hearing  and  because  we  are  unable  to  perceive  any  basis 
whatever  for  the  contention  that  if  the  statute  gives  such 
power  it  conflicts  with  the  Fifth  Amendment.  The  right 
to  membership  in  the  council  which  the  statute  created 
and  the  power  to  remove  at  discretion  which  it  conferred 
on  the  Secretary  of  the  Interior  were  indissolubly  united, 
and  it  is  impossible  to  admit  tiie  existence  of  the  one  with- 
out Tecogrnzing  the  other  and  therefore  to  adopt  the  prem- 
ise upon  which  the  proposition  must  rest  would  be  but 
to  destroy  the  right  to  continue  in  oflice  which  the  proposi- 
tion is  urged  to  maintain,  since  the  office  may  not  be 
treated  as  existing  free  from  the  safeguards  concerning  the 
discharge  of  its  duties  which  the  statute  provides.  The 
argument  is  not  strengthened  by  confounding  the  asserted 
right  of  the  relator  to  continue  to  be  a  member  of  the 
tribal  council  with  rights  of  property  assumed  to  exist  in 
favor  of  the  members  of  the  tribe,  and  upon  the  resulting 
confusion  to  urge  that  the  assumed  rights  of  property  will 
be  taken  without  due  process  if  the  authority  of  the 
Secretary  to  remove  a  member  of  the  tribal  coimcil  vrtthout 
notice  and  hearing  be  upheld.    On  the  contrary,  if  the 


Digitized  by 


Google 


602  OCTOBER  TERM,  1913. 

Statement  of  the  Case.  2S2  U.  8. 

poBseBsion  of  the  asserted  property  rights  be  assumed,  it 
must  follow  that  l^e  power  to  remove,  given  by  the  stat- 
ute, must  be  sustained.  Considering  the  context  of  the 
act,  the  limitation  which  it  imposes  upon  the  members  of 
the  tribe  and  the  tribe  itself  to  contract  and  the  large 
administrative  supervision  over  such  subjects  which  the 
statute  confers  upon  l^e  Secretary,  it  is  not  disputable 
that  the  right  to  remove  for  ''good  cause  to  be  by  him 
determined"  which  the  statute  gives  to  the  Secretary  is 
but  an  appropriate  means  provided  for  the  accomplish- 
ment of  the  duties  cast  upon  him  with  reference  to  the 
subject-matters  stated.  Under  these  circumstances  the 
proposition  could  not  be  maintained  without  holding 
that  although  the  duty  existed  to  protect  by  appropriate 
legislation  the  tribe  and  its  members,  such  legislation  if 
enacted,  would  be  repugnant  to  the  Constitution. 

Writ  dented. 


YOUNG,  ADMINISTRATRIX,  v.  CENTRAL  RAIIr- 
ROAD    COMPANY    OP    NEW   JERSEY. 

BBBOB  TO  IHB  CIBOUIT  GOT7BT  OF  APPEALS  FOR  THE 

THIBD  ciBCurr. 
No.  389.    Argued  February  26,  1914.— Decided  March  9,  1914. 

The  Circuit  Court  of  Appeak  havingi  pursuant  to  the  state  court 
practice  in  Pennsylvania,  reversed  a  judgment  in  favor  of  the  plain- 
tiff and  remanded  to  the  trial  court  with  instructions,  not  for  new 
trial,  but  for  judgment  for  defendant,  non  obstante  veredicto,  this 
court  affirms  the  judgment  of  reversal  so  far  as  the  case  is  remanded 
to  the  trial  court,  but  reverses  it  as  to  the  direction  to  enter  judg- 
ment for  defendant,  and  remands  the  case  to  the  trial  court  for  a  new 
trial  conformably  with  the  provisions  of  the  Seventh  Amendment. 
Slocum  V.  New  York  Life  Insurance  Co.,  228  U.  S.  364. 

200  Fed.  Rep.  359,  modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 
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Mr.  Ulys9es  8.  Koona,  with  whom  Mr.  Vedantus  B. 
Edwards  was  on  the  brief ^  for  plaintiff  in  error. 

Mr.  Arthur  O.  Dickaonf  with  whom  Mr.  Arthur  W. 
Rinke  was  on  the  brief,  for  defendant  in  error. 

Memorandum  opinion  by  direction  of  the  court.  By 
Mr.  CmsF  Justicb  White. 

As  administratrix  of  the  estate  of  her  deceased  husband, 
the  plaintiff  in  error  sued  to  recover  for  the  loss  occasioned 
by  his  death  alleged  to  have  resulted  from  the  negligence 
of  the  defendant  railroad  company.  Over  the  objection 
of  thB  defendant  the  case  was  submitted  by  the  trial 
court  to  the  jury  and  from  the  judgment  entered  on  the 
verdict  rendered  against  the  railroad  company,  error 
was  by  the  company  prosecuted  from  the  Circuit  Court  of 
Appeals.  On  the  hearing  that  court  concluding  that  the 
evidence  did  not  justify  the  submission  of  the  case  to  the 
jury,  reversed  the  judgment  and  in  passing  upon  a  motion 
made  by  the  railroad  company  in  the  trial  court,  pursuant 
to  the  Pennsylvania  practice  for  judgment  in  its  favor 
nan  obstante  veredicto  it  was  held  that  the  motion  was  well 
taken  and  the  case  was  remanded  to  the  trial  court  not 
for  a  new  trial,  but  with  directions  to  enter  a  judgment 
for  the  defendant.  (200  Fed*  Rep.  359.)  As  the  case  as 
made  by  the  pleadings  depended  not  merely  upon  diverse 
citizenship,  but  was  expressly  based  on  the  Employers' 
Liability  Act,  error  was  prosecuted  from  this  court. 

We  shall  not  undertake  to  analyze  the  evidence  or 
review  the  grounds  which  led  the  court  below  to  conclude 
that  error  was  committed  in  submitting  the  case  to  the 
jury,  because  we  think  it  is  adequate  to  say  that  after  a 
careful  examination  of  the  record  we  see  no  reason  for 
holding  that  the  covit  below  erred  in  so  deciding.  As 
regards  however,  the  ruling  on  the  motion  for  judgment 
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rum  chstante  veredicto,  it  is  apparent  in  view  of  the  recent 
decision  in  Slocum  v.  Insurance  Company,  228  U.  S.  364, 
that  error  was  committed.  It  follows  that  our  duty  is  to 
affirm  and  modify;  that  is,  to  affijm  the  judgment  of 
reversal  and  to  modify  by  reversing  so  much  of  the  action 
of  the  court  below  as  directed  the  entry  of  a  judgment  in 
favor  of  the  defendant.  Conformably  to  this  condusion 
it  is  ordered  that  the  judgment  of  reversal  be,  and  the 
same  is  hereby  affirmed,  and  that  the  direction  for  entiy 
of  judgment  in  favor  of  defendant  be  reversed  and  the 
case  is  remanded  to  the  trial  court  with  directions  to  set 
aside  its  judgment  and  grant  a  new  trial. 

Affirmed  and  modified. 


PRIEST  V.  TRUSTEES  OF  THE  TOWN  OF  LAS 
VEGAS,  NEW  MEXICO. 

APPEAL  FROM  THE  SUPREME  COURT  OP  THE  TERRITORY  OP 
NEW   MEXICO. 

No.  218.    Submitted  January  28,  1914.^Decided  March  9,  1914. 

A  judgment  in  a  suit  to  quiet  title  to  real  property  in  New  Mexico  is 
not  binding  on  a  person  or  corporation  or  trustees  having  an  interest 
in  the  premises  who  could  be  definitely  located  and  served  with 
process  and  who  were  not  joined  by  name.  The  court  did  not  acquire 
jurisdiction  over  them. 

The  statutes  of  New  Mexico  which,  in  1894,  permitted  imknown 
claimants  to  be  joined  as  defendants  as  such  and  to  be  served  by 
publication,  did  not  relate  to  parties  who  could  be  definitely  located 
and  joined  or  who  were  confinnees  of  the  grant  inofaidiiig  the  prop- 
erty under  the  aot  of  June  21, 1860. 

In  affirming  a  judgment,  an  appellate  court  is  not  confined  to  the 
grounds  on  which  the  court  below  based  the  judgment. 

The  full  faith  and  credit  clause  and  statutes  enacted  thereunder  do 
not  apply  to  judgments  rendered  by  a  court  having  no  jurisdietion 
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of  the  parties  or  subject-matter  or  of  the  r«8  in  proceedings  in  rem. 

Thompwn  v.  Thompwn,  226  U.  8.  551,  distinguished. 
A  town  in  New  Mexico  and  its  inhabitants  are  substantial  entities  in 

fact,  and  in  this  case  have  been  recognized  by  Congress  as  having 

rights  to  be  authenticated  by  a  patent.   When  a  town  is  a  patentee 

it  represents  not  only  individual,  but  coliective,  interests.   Masse  v* 

Herman,  183  U.  S.  672. 
Proceedings  against  some  ci  the  inhabitants  of  a  town  hdd  in  this  case 

not  to  bind  the  other  inhabitants  individually,  or  coUeotively  as  a 

town,  on  the  ground  of  privity. 
16  New  Mex.  692,  affinned. 

The  facts,  which  involve  the  construction  of  statutes  of 
New  Mexico  in  regard  to  serving  process  in  real  estate  ac- 
tion qn  unknown  defendants  and  the  effect  of  a  judgment, 
based  on  service  by  publication,  are  stated  in  the  opinion. 

Mr.  John  D.  W,  Veeder  for  appellants. 

Mr.  Charles  A.  Spiesa  and  Mr.  S.  B.  Davia^  Jr.,  for 
appellee. 

Mr.  Justice  McEIenna  delivered  the  opinion  of  the 
court. 

Action  for  mandamus  brought  by  appellants  in  the 
District  Court  of  the  county  of  San  Miguel,  then  in  the 
Territory  of  New  Mexico,  against  appellees  as  trustees  of 
the  town  of  Lafi  Vegas  to  require  them  to  execute  a  deed  or 
deeds  to  the  property  described  in  the  petition.  The 
appellees  filed  an  answer  to  the  petition  and  also  a  counter- 
claim. Those  papers  set  out  the  history  of  the  Las  V^gas 
grant,  preceding  and  subsequent  to  its  confirmation  by 
the  act  of  Congress  hereinafter  referred  to  and  the  final 
patent  to  the  town.  Motions  to  strike  them  out  were 
overruled,  and  demurrers  to  them  were  also  overruled. 
An  answer  having  been  filed  to  the  counter-claim  by  ap- 
pellants, portions  of  which  were  struck  out  by  the  court 
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on  motion  of  appellees,  after  heaiiag  judgment  was 
rendered  dismissing  the  petition.  The  judgment  was 
aflBrmed  by  the  Supreme  Court  of  the  Territory. 

The  petition  alleges  appellants  to  be  the  owners  in  fee 
simpliB  and  holders  of  a  perfect  title  to  the  land  described 
therein  and  that  it  lies  within  the  boimdaries  of  "The 
Lais  Vegas  Land  Grant."  That  they  acquired  the  title 
th^eto  between  October  4,  1888,  and  July  1,  1894,  by 
purchase '  from  the  then  owners  and  occupants  of  the 
several  portions  comprising  the  tract  and  obtained  deeds 
of  conveyance  therefor  and  afterwards  instituted  pro- 
ceedings in  the  District  Court  of  San  Miguel  County 
against  certain  named  persons  "and  all  the  imknown 
claintiants  of  interests  in  the  lands  and  premises"  adverse 
to  appellants,  to  quiet  their  title  to  the  lands,  and  that  on 
September  15, 1894,  a  decree  was  duly  entered  in  the  cause 
confirming  and  establishing  in  them-  an  estate  in  fee  sim- 
ple, absolute,  against  any  and  all  and  every  adverse  claim 
of  all  persons  whomsoever,  and  quieting  and  setting  at 
rest  the  title  to  the  land  against  appellees.  A  copy  of  the 
decree  is  attached  to  the  petition. 

The  petition  also  alleges  that  the  Las  Vegas  grant  was 
confirmed  by  act  of  Congress  on  June  21,  1860,  to  the 
town  of  Las  Vegas  and  became  thereby  segregated  from 
the  public  domain  and  the  property  of  tiie  grantee  and  its 
privies. 

That  Jefferson  Rejmolds,  Eugenio  Romero,  Charles 
Tlfeld,  Elisha  V.  Long,  Isidor  V.  Gallegos,  Felix  Esquibel 
and  F.  H.  Pierce  are  the  trustees  of  the  town,  duly  ap- 
pointed by  the  District  Court  of  San  Miguel  County  under 
and  by  virtue  of  an  act  of  the  Legislative  Assembly  of  the 
Territory  of  New  Mexico  entitled  "An  Act  to  Provide  for 
the  Management  of  the  Las  Vegas  Grant,  and  for  other 
purposes,"  approved  March  12, 1903,  and  that  it  was  made 
the  duty  of  the  board  of  trustees  to  make,  execute  and 
deliver  deeds  of  conveyance  to  all  persors  who  held  a 
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title  to  any  lands  of  the  grant;  which  became  or  was  per- 
fect or  entitled  thein  to  the  possession  thereof  at  the  time 
of  the  acquisition  of  New  Mexico,  imder  the  treaty  of 
Guadalupe  Hidalgo,  or  at  any  time  subsequent  thereto. 

That  appellants  made  application  to  the  board  of 
trustees  to  execute  and  deliver  a  deed  to  them  of  the  tract 
of  land  described,  the  title  to  which  had  become  per- 
fected by  the  decree  hereinbefore  specified,  but  the  board 
declined  to  recognize  the  title  of  appellants  and  to.issue  the* 
deed  of  conveyance  asked  for. 

Mandamus,  directed  to  the  board,  was  prayed. 

The  ground  of  appellants'  petition,  therefore,  is  that; 
they  possess  a  perfect  title  established  by  the  suit  and 
decree  referred  to  which  entitled  them  to  a  deed  from  the 
trustees  under  the  act  of  the  Legislative  Assembly  of 
March  12,  1903.  Laws  of  New  Mexico,  1903,  72.  That 
act  becomes  a  factor  for  consideration.  By  it  the  District 
Court  of  San  Miguel  County  is  vested  with  jurisdiction  to 
manage,  control  and  administer  the  land  grant.  In  the 
exercise  of  such  jurisdiction  power  is  conferred  to  appoint 
a  board  of  trustees  from  among  the  residents  upon  the 
grant.  Provision  is  made  for  their  organization,  and  the 
court  is  empowered  to  exercise  the  same  control  over  their 
acts  as  courts  of  equity  exercise  over  receivers.  And  it  is 
provided  that  "this  act  shall  not  interfere  with  or  preju- 
dice any  vested  rights  in  and  to  any  of  the  lands  em- 
braced within  the  boimdaries  of  said  Las  Vegas  Grant,  or 
preclude  a  judicial  examination  or  adjustment  thereof, 
and  it  is  hereby  made  the  duty  of  said  board  of  trustees  to 
make,  execute  and  deliver  deeds  of  conveyance  to  any  and 
all  persons  who  hold  a  title  to  any  such  lands,  which  be- 
came or  was  perfect  or  entitled  them  to  the  possession 
thereof  at  the  time  of  the  acquisition  of  New  Mexico, 
imder  the  treaty  of  Guadalupe  Hidalgo,  or  at  any  others 
time  subsequent  thereto."    (§  7.) 

By  §  9  the  board  has  power,  under  the  direction  of  the 


Digitized  by 


Google 


606  OCTOBER  TERM,   1913. 

Opinion  of  the  Court.  232  U.  S. 

court,  to  lease,  sell  or  mortgage  any  i)art  or  parts  of  the 
grante,  the  proceeds  to  be  used  ''for  such  purposes  as 
said  board  and  coiu't  may  deem  to  be  for  the  best  mterests 
of  the  commimity  for  the  benefit  of  which  said  grant  was 
made." 

It  will  be  seen,  therefore,  that  the  statute  makes  it  the 
duty  of  the  trustees,  it  may  be  imder  the  direction  of  the 
court,  to  execute  and  deliver  deeds  of  conveyance  to  any 
one  having  the  kind  of  title  described,  that  is,  which  had 
become  or  was  perfect  or  entitled  such  person  to  land 
which  he  claimed  at  the  time  of  the  acquisition  of  New 
Mexico,  under  the  treaty  of  Guadalupe  Hidalgo,  or  at  any 
other  time  subsequent  thereto.  Appellants  rely  upon 
such  title,  as  we  have  seen,  as  established  by  the  suit  to 
quiet  title  and  the  decree  rendered  therein.  A  coni^enu- 
tion  of  this  suit  and  decree,  therefore,  becomes  necessary. 

The  suit  was  brought  in  the  District  Court  of  San  Miguel 
County,  Territory  of  New  Mexico,  by  appellants  against 
certain  named  defendants  and  ''all  the  unknown. claimants 
of  interests  in  the  premises  and  lands''  which  were  de- 
scribed. The  complaint  alleged  that  appellants  were 
owners  in  fee  simple  and  the  occupants  and  possessors  of 
the  land,  that  it  lay  within  the  exterior  boimdaries  of  a 
grant  of  land  made  by  the  Mexican  Government  to  cer- 
tain named  parties  in  the  year  1835  "for  the  use  and 
benefit  of  the  inhabitants  and  settlers  of  the  Town  of  Las 
V^as";  that  the  grant  was  known  in  the  archives  of  the 
Siurveyor  General  of  New  Mexico  as  private  land  claim 
number  20  and,  as  such,  on  June  21, 1860,  duly  confirmed 
by  act  of  Congress  of  the  United  States  to  the  Town  of 
Las  Vegas,  and  thereby  became  segregated  from  the  public 
domain.  That  the  land  described  in  the  complaint  as 
belonging  to  appellants  was  taken  possession  of  by  them 
and  their  grantors  under  and  by  virtue  of  the  terms  and 
provisions  of  the  said  Las  Vegas  grant,  and  the  laWs  of  the 
Territory  of  New  Mexico  applicable  thereto,  more  than 


Digitized  by 


Google 


PRIEST  V.  LAS  VEGAS.  609 

232  U.  8.  Opinion  of  the  (3ourt. 

ten  years  prior  to  the  commencement  of  the  suit,  and  that 
they  and  their  grantors  from  whom  they  claim  title  and 
from  whom  they  have  deeds  of  conveyance  have  been  in 
the  actual,  exclusive,  open  and  uninterrupted  adverse 
possession  under  claim  of  title  and  have  therefore  a  good 
and  indefeasible  title  in  fee  simple  to  the  land  and  are 
entitled  to  occupy  and  hold  possession  thereof. 

It  was  alleged  that  certain  persons,  naming  them,  made 
some  claim  adverse  to  the  complainants  in  the  suit  (appel- 
lants here),  but  what  the  nature  and  extent  of  their  claim 
was  complainants  were  unable  to  state.  And  it  was  alleged 
that  there  were  certain  unknown  successors  of  the  Fairview 
Town  Company  who  made  some  claim  of  interest  in  and 
title  to  the  land,  but  the  nature  and  extent  of  the  claim 
was  unknown. 

Then  the  following  was  alleged :  "That  your  orators  are 
credibly  informed  and  believe  that  certain  unknown  per- 
sons, designated  in  this  bill  as  ^Unknown  Claimants  of 
interest  in  the  premises  adverse  to  your  orators'  also  make 
some  claim  of  interest  and  title  in  and  to  the  said  tract  of 
land  adverse  to  the  estate  of  your  orators,  but  what  the 
nature  and  extent  of  the  said  claim  of  said  unknown  per- 
sons in  and  to  the  said  tract  of  land  is,  is  likewise  to  your 
orators  imknown." 

It  was  finally  alleged  that  all  of  the  claims  and  pretenses 
of  the  defendants  in  the  suit,  known  and  imknown,  ad- 
verse to  the  estate  of  complainants  were  of  no  avail 
against  their  title  and  constituted  a  cloud  upon  it.  It  was 
prayed  that  the  title  of  complainants  be  .established 
against  all  of  the  defendants  and  that  it  be  forever  quieted 
and  set  at  rest,  and  process  was  prayed. 

An  affidavit  for  publication  of  process  was  filed  in  which 
it  was  recited  among  other  things  "that  the  place  of 
residence  is  unknown  and  the  whereabouts  cannot  be  di&* 
covered  of  any  and  all  of  the  defendants  designated  as 
unknown  claimants  of  interests  in  the  premises  and  lands 
VOL.  ccxxxn — 39 
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described  in  the  bill  o|  complaint,  who  claim  adversely  to 
the  complainants;  George  E.  Priest^  Melvin  W.  Quick  and 
Charles  M.  Benjamin." 

Publication  was  made.  There  was  no  appearance  on 
the  part  of  any  of  the  defendants,  and  the  bill  of  com- 
plaint was  ordered  to  be  taken  as  confessed;  and  it  was 
decreed  that  all  of  the  defendants  were  brought  before  the 
court  by  proper  process  and  that, the  court  had  jurisdic- 
tion of  them,  whether  known  or  imknown,  and  jurisdiction 
of  the  subject-matter  of  the  suit;  that  the  land  lay  within 
the  exterior  boundaries  of  the  Las  YefgBiS  grant,  as  de- 
scribed, was  confirmed  by  Congress  as  alleged,  aud  that  in 
consequence  of  the  grant  and  confirmation  Uie  land  was 
segregated  from  the  public  domain  and  became  and  was 
the  private  property  of  the  grantees  and  their  privies. 
That  the  complainants  in  the  suit  and  their  grantors  from 
whom  they  claimed  and  from  whom  they  had  deeds  of 
cqnveyance  were  in  the  adverse  possession  of  the  land  as 
a]l^;ed  and  that  as  a  consequence  thereof  complainants 
were  entitled  to  the  relief  for  which  they  prayed.  And  it 
was  decreed  that  the  right,  title  and  interest  of  com- 
plainants was  an  estate  in  fee  simple  absolute  and  that 
the  same  be  established  in  them  and  that  the  defendants 
be  barred  and  estopped  from  having  or  claiming  or  assert- 
ing any  right,  title,  or  interest  whatsoever  adverse  to  the 
complainants  or  any  of  them  and  that  their  title  to  the 
land,  and  each  and  every  part  thereof,  be  forever  quieted 
and  set  at  rest. 

It  will  be  observed  that  the  title  set  up  by  appellants  in 
the  suit  to  quiet  title  and  sustained  by  the  decree  depended 
upon  adverse  possession — ^in  other  words,  upon  the 
statute  of  limitations;  and  the.  trial  oourt  in  the  case  at 
bar  considered  that  aspect  of  the  case  and  decree  only 
and  found  that  the  statute  did  not  begin  to  run  until 
after  the  passage  of  the  act  of  1903  and  the  appointment 
of  the  board  of  trustees  and  that  possession  of  appellants 
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and  their  predeeessors  in  title  for  a  period  of  ten  years 
prior  to  the  act  and  the  appointment  of  the  trustees  ootdd 
not  ripen  any  title  against  appellees. 

The  court,  therefore,  adjudged  that  the  decree  in  favor 
of  appellants  of  September  15,  1894,  quieting  title  in 
them  was  not  binding  upon  appellees  and  the  petition 
herein  wsus  dismissed. 

The  Supreme  Court,  however,  considered  this  position 
untenable,  saying  that  if  'Hhe  court  had  jurisdiction,  as 
against  defendants,  to  render  the  decree  of  1804,  all  the 
findings  upon  which  that  decree  proceeds  are  likewise 
conclusive  against  it  and  it  avails  nothing  to  inquire,  as 
did  the  trial  court,  into,  whether  such  findings  were  a^  a 
matter  of  fact  properly  made,"  p.  694.  And  the  court 
said,  ''The  whole  question,  therefore,  is  whether  the  pro- 
ceedings of  1894  bind  the  present  defendants,"  the  board 
of  trustees  of  the  town  of  Las  Vegas. 

The  court  answered  the  question  in  the  negative,  basing 
the  answer  on  the  provisions  of  the  laws  of  the  Territory. 
Sections  4010  and  4011  of  the  Compiled  Laws  of  1897  ^  of 
the  Territory,  the  court  said,  provide  for  an  action  to  quiet 
title  to  real  property  and  permit  the  complainant  to  make 
parties,  ''by  their  names  as  near  as  the  same  can  be 
ascertained,"  those  who  claim  an  interest  adverse  to  him, 
ihe  unknown  heirs  of  any  deceased  person  who  made 
claim  in  his  lifetime  "and  all  unknown  persons  who  may 
claim  any  interest  or  title  advea:8e  to  plaintiff,  .  .  . 
unknown  heirs  by  the  style  of  imknown  heirs  of  such  de- 
ceased person,  and  said  unknown  person  who  may  claim 
an  interest  or  title  adverse  to  plaintiff  by  the  name  and 
style  of  unknown  claimants  of  interests  in  the  premises 
adverse  to  the  plaintiff,  and  service  of  process  on,  and 
notice  of  said  suit  against,  defendants,  shall  be  made  in 
the  same  manner  as  now  provided  by  law  in  other  civil 

1  Identic  reenactment  of  §§  1, 2,  c.  6,  act  of  April  2, 1884. 
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suits,"  p.  695,  Service  by  publication,  the  court  said,  is  pro- 
vided by  §  2964  *  and  may  be  ordered  upon  a  sworn  plead- 
ing or  affidavit  '^  showing  that  the  defendant,  or  any  one  or 
more  of  them  in  said  cause,  resides,  or  has  gone  out  of  the 
Territory,  has  concealed  himself  within  it,  has  avoided 
service  of  process  on  him,  or  is  in  any  other  manner  so  situ- 
ated that  process  cannot  be  served  upon  him  or  them,  or 
that  his  OF  their  names,  or  place  of  residence,  is  unknown,  or 
that  his  or  their  whereabouts  cannot  be  discovered,'^  p.  696. 
The  provisions  of  these  sections,  appellants  contended, 
were  pursued  by  them  in  their  suit  to  quiet  title,  and, 
after  citing  them,  as  we  have  said,  and  the  allegations  of 
the  bill  of  complaint  therein,  the  court  considered  the 
effect  of  the  decree  therein  upon  the  board  of  trustees  of 
the  town  of  Las  Vegas,  appellees  herein,  and  said,  ''The 
Board  was  not  eo  nomine  a  party,  nor,  indeed,  was  it  in 
existence  in  1894.  Any  effect  of  the  decree  upon  it  must, 
therefore,  result  from  its  holding  under  some  party  to  the 
cause.  That  it  does  not  hold  under  any  of  the  individuals 
named  is  conceded.  That  it  is  not  affected  by  the  futile 
provision  of  the  decree  quieting  title  against  ^any  person 
whatsoever'  is  evident.  The  only  remaining  alternative 
is  that  it  is  bound  because  of  the  fact  that  'all  the  imknown 
claimants  of  interests  in  the  premises  adverse  to  com- 
plainants,' are  named  in  the  complaint,  were  cited  in  the 
publication  and  were  decreed  against  in  the  court's  disposi- 
tion of  the  case  and  that  this  was  a  binding  adjudication 
against  defendant  under  Compiled  Laws,  4011,  above 
quoted.  But,  in  1894,  were  the  owners  of  the  Las  Vegas 
grant,  whom  defendant  now  represents,  unknown  own- 
ers? The  complainants  certainly  knew  the  exact  status 
of  the  matter,  for  their  complaint,  as  we  have  seen,  in 
terms  alleged  that  the  premises  were  a  part  of  the  Las 
Vegas  grant  'on  June  21,  1860,  duly  confirmed  by  Act  of 
Congress  of  the  United  States  to  the  Town  of  Las  Vegas.' " 

1  Based  on  §  1,  c.  IG,  act  of  January  2, 1879. 
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''The  complainants  thus  knew  that  the  Town  of  Las 
Vegas  was  the  confinnee  of  the  grant  and  that  if  com* 
plainants'  title  had^  by  adverse  possession,  been  wrested 
from  any  one  it  was  from  such  confirmee.  Ejiowing  this, 
we  are  of  the  opinion  that  it  was  their  duty  to  have  made 
the  Town  of  Las  Vegas  a  party,  and  that  the  term  '  un- 
known owners'  could  not  be  utilized  to  divest  title  from 
what  the  Act  of  Congress,  no  less  than  plaintiffs'  con- 
ceded knowledge,  told  them  was  the  true  ownership  of 
the  property,"  p.  697.  The  court  commented  upon  the 
abuse  which  may  be  made  of  statutes  providing  for  con- 
structive service  and  the  necessity  to  so  construe  them  as 
'Ho  hold  that  where  the  real  owner  may  be  brought  into 
court  by  name  his  property  may  not  be  taken  by  an 
advertisement  against  imknown  owners"  and  that  where, 
''as  in  this  case,  the  locus  of  the  title  is  definitely  declared 
of  record  and  such  is  confessedly  known  to  the  com- 
plainant, it  is  but  an  exaction  of  good  faith  that  the 
holder  of  such  title  should  be  smnmoned  by  name  in  order 
that  he  may  appear  and  defend.  To  exact  less  is  to 
open  the  doors  wide  to  insidious  attacks  upon  property 
rights,  and,  indeed,  to  ignore  the  statute,  which  in  terms 
provides,  (Comp«  Laws,  §4011)  that  persons  claiming  in- 
terests 'may  be  made  parties  defendant  by  their  names, 
as  near  as  the  same  can  be  ascertained,' "  p.  698. 

To  the  contention  that  the  designation  of  ownership  of 
the  Las  Vegas  grant  as  "imknown  claimants"  was  justi- 
fied because  the  Town  of  Las  Vegas,  as  used  in  the  act  of 
confirmation,  was  a  mere  aggjr^atlon  of  people  without 
corporate  organization,  and  that  the  suit  became  one 
practically  against  the  individuals  residing  on  the  grant 
and  that  as  to  these  the  designation  of  unknown  owners 
was  necessary  and  proper,  the  court  said  it  was  not  im- 
pressed, nor  by  the  other  contention  that  there  was  no 
officer  upon  whom  process  could  have  been  served,  and 
repUed  to  the  first  contention,  as  it  said  it  was  replied  in 
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Maese  v.  Herman,  183  U.  S.  572,  that  'the  town  and  its 
inhabitants  were  certainly  substantial  entities  in  fact  and 
were  recognized  by  Congress  as  having  rights  and  directed 
such  rights  to  be  authenticated  b>  .^  patent  of  the  United 
States.'  To  the  second  contention  the  obvious  answer  was 
that  under  §  2964,  sujyra,  then  in  force,  service  by  publica- 
tion could  have  l:^een  made,  ^'since  in  that  event  the 
defendant  'was  so  situated  that  process  could  not  other- 
wise be  served  upon  it,' "  p.  699. 

We  have  quoted  thus  at  length  from  the  opinion  of  the 
Supreme  Court  because  necessarily  the  contention  of 
appellants  that  the  town  was  properly  impleaded  and 
properly  served  under  the  designation  of  "unknown 
claimants  of  interests"  depends  upon  the  local  statutes, 
to  the  construction  of  which  by  the  Supreme  Court  we 
have  repeatedly  decided  we  defer.  In  this  case  the  defer- 
ence is  the  more  justified,  if  indeed  it  is  not  compelled,  by 
the  subsequent  construction  of  the  statutes  in  the  same 
way  by  the  Supreme  Court  of  the  State  in  Ttodriguezy. 
La  Cueva  Ranch  Co.,  134  Pac.  Rep.  228,  in  which  case 
§  3181  of  the  Compiled  Laws  of  New  Mexico  was  con- 
sidered. By  that  section  it  is  provided  that  in  suits  for 
partition  all  persons  interested  in  the  premises  "whose 
names  are  tmknown,  may  be  made  parties  to  such  parti- 
tion by  the  name  and  description  of  xmknown  owners  or 
proprietors  of  the  premises,  or  as  unknown  heirs  of  any 
person  who  may  have  been  interested  in  the  same.*'  Per- 
sons who  were  in  actual  possession  had  not  been  made 
parties  by  name,  and  the  question  was  whether  they 
were  made  parties  under  the  designation  of  "unknown 
owners."  The  question  was  determined  in  the  negative, 
the  coiuli  holding  "that  it  was  not  the  intention  of  the 
liCgislature  to  provide  for  the  making  of  parties  by  the 
name  of  unknown  owners,  and  for  the  service  of  process 
upon  them  by  publication,  when  they  in  fact  were  in  the 
open  and  notorious  adverse  possession  of  a  ,paft  of  the 
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premises/'  p.  230.  The  court  further  said  that  the  com- 
plainants in  the  suit  had  the  means  and  it  was  their  duty 
to  ascertain  the  names  of  all  persons  actually  holding 
adverse  possession^  and  that  it  was  not  the  intention  of  the 
legislature  to  allow  the  rights  of  claimants  to  land  in  such 
circmnstances  "to  be  foreclosed  of  their  rights  by  a  pro- 
ceeding in  which  they  are  not  named,  and  in  which  the 
only  service  obtained  upon  them  was  by  publication," 
p.  230.  The  court  cited  the  decision  in  the  case  at  bar  in 
support  of  its  conclusion,  saying,  after  noting  certain 
differences  which  strengthened  that  decision,  "In  princi- 
ple we  can  see  no  difference  between  the  two  cases.  In  that 
case  the  court  was  construing  the  statutes  of  the  Territory 
in  regard  to  proceedings  to  quiet  title,  which  are  in  sub- 
stance and  effect  the  same  as  the  partition  statute  in 
regard  to  proceedings  against  unknown  owners,  and  held 
that  such  statutes  must  be  strictly  construed,  and  that 
the  decree  in  that  case  was  imavailing  as  against  the  town 
of  Las  Vegas,"  p.  230.  Other  cases  were  cited,  among 
them  being  American  Land  Co.  v.  Zeiss,  219  U.  S.  47.  It  is 
not  necessary  to  review  them  as  the  construction  of  the 
court  of  the  local  istatute  is  that  it  requires  the  parties 
defendant  in  an  action  to  quiet  title  to  be  designated  "by 
their  names,  as  near  as  they  can  be  ascertained"  and 
permits  parties  defendant  to  be  designated  as  "unknown 
claimants"  only  when  their  names  cannot  be  ascertained. 
In  other  words,  requires  them  to  be  unknown  in  fact, 
not  merely  in  designation.  Any  other  conclusion  would 
make  the  statute  not  a  facility  for  removing  clouds  from 
titles  but  for  putting  clouds  upon  tliem,  and  the  acconuno- 
dation  of  the  law  of  its  process  to  an  exceptional  condition 
could  be  perverted,  and  rights  divested  by  a  semblance  of 
notice  of  adverse  claims  to  them. 

It  is  contended,  however,  that  the  distinction  which 
the  Supreme  Court  of  the  Territory  made  between  the 
foldings  of  the  trial  court  in  the  proceedings  of  1894^  as  to 
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jurisdiction^  and  findings  as  to  other  matters  in  issue  is 
without  foundation,  and  that  ''the  question  of  the  juris- 
diction of  the  defendants  through  service  by  publication 
having  been  adjudicated  in  the  decree  of  1894"  is  con- 
clusive ''and  not  subject  to  attack  in  this  collateral  pro- 
ceedmg,  whether  as  a  matter  of  fact  it  was  in  issue  or 
not."  To  sustain  the  contention  Thompson  v.  Thompson^ 
226  U.  S.  551  >  is  cited.  The  case  was  concerned  with  the 
faith  and  credit  to  be  given  to  a  decree  of  divorce  rendered 
upon  service  by  publication.  The  publication  was  at- 
tacked because  based  on  an  affidavit  made  on  information 
and  belief,  and  it  was  hence  contended  that  the  court 
had  not  acquired  jurisdiction.  The  contention  was  held 
untenable,  the  court  saying  that  if  the  affidavit  could  be 
regarded  as  defective  it  was  not  in  the  omission  to  state  a 
material  fact  but  in  the  degree  of  proof,  and  that  there- 
fore the  resulting  judgment  could  not  be  said  to  be  void 
on  its  face.  The  principle  was  declared,  however,  to  be 
established  that  the  full  faith  and  credit  clause  and  the 
statute  enacted  thereunder  do  not  apply  to  judgments 
renderod  by  a  court  having  no  jurisdiction  of  the  parties 
or  subject-matter,  or  of  the  res  in  proceedings  in  rem. 

The  case  at  bar  is,  therefore,  clearly  distiact  from  that 
case.  The  Town  of  Las  Vegas  at  the  time  of  the  institution 
of  the  suit  to  quiet  title  and  of  the  publication  of  process 
was,  whether  r^jarded  as  an  entity  separate  from  its  in* 
habitantsor  collectively  as  composed  of  them,  either  not  in- 
tended to  be  made  a  party  under  the  designation  "unknown 
claimants  of  interest"  or  the  designation  was  untrue. 

But  it  is  further  contended  that  service  by  publication 
was  not  an  issue  in  this  case,  the  pleadings  and  the  decision 
of  the  trial  court  beiog  based  upon  the  view  "that  the 
status  of  the  town  was  such  that  no  rights  by  limitation 
could  be  adjudicated  against  it,  because  of  the  impos- 
sibility of  serving  it  with  legal  process;"  and  that  the 
Supreme  Court  having  found  against  appellants  on  that 
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contention  there  was  nothing  left  but  to  reverse  the  judg- 
ment of  ihe  trial  court  and  remand  the  cause  with  in- 
structions to  grant  the  writ  prayed  for.  The  Supreme 
Court  could  not,  it  was  further  contended,  go  outside 
of  the  record  and  of  its  own  motion  raise  the  issue  as  to  the 
sufficiency  of  the  service  upon  the  defendants,  that  issue 
being  in  express  language  excluded  by  appellees  from  the 
court's  consideration.  The  answer  is  immediate.  We 
know  of  no  rule  which  precludes  an  appellate  court  de- 
ciding a  case  for  other  reasons  than  thojse  expressed  by 
the  trial  court,  and  the  contention  that  the  sufficiency  of 
the  service  was  withdrawn  from  the  consideration  of  the 
court  by  appellees  is  not  justified.  It  is  based  upon  the 
averment  of  the  town  that  neither  at  the  time  of  the 
confirmation  of  the  grant  nor  at  any  time  subsequent 
thereto  did  it  have  a  representative  upon  whom  legal 
process  could  have  been  served,  until  the  ninth  of  Decem- 
ber, 1902,  when  the  board  of  trustees  was  appointed. 

The  Supreme  Court  dealt  with  the  fact,  and,  as  we  have 
seen,  ascribed  a  different  effect  to  it  than  that  ascribed 
by  the  trial  court.  The  Supreme  Court  said,  there  being 
no  officer  of  the  town  upon  whom  process  could  have  been 
served,  service  by  publication  could  have  been  made 
''since  in  that  event  the  defendant  'was  so  situated  that 
process  could  not  otherwise  be  served  upbn  it.'"  But 
the  court  was  of  the  view,  as  we  have  seen,  that  such  fact 
did  not  authorize  the  town  to  be  made  defendant  under 
the  name  of  "unknown  claunants"  or  cited  as  such  by 
publication,  and  the  town  having,  been  so  named,  the 
decree  of  1894  was  not  binding  upon  it. 

The  next  conteiation  of  appellants  is  that  the  inhabitants 
of  the  town  and  appellees  are  privies  in  estate  and  are 
bound  by  the  decree  quieting  title.  In  other  words,  that 
there  was  such  identity  of  interest  between  the  defend- 
ants in  the  suit  to  quiet  title  and  the  present  appellees,  the 
board  of  trustees,  that  the  latter  is  boimd  by  th$  decree. 
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The  argument  is  that  the  town  was  the  mere  representative 
of  the  inhabitants  and  tliat  the  non-appointment  of  some 
one  to  represent  it  '^  cannot  operate  to  suspend  either  the 
institution  or  prosecution  of  legal  proceedings  against  the 
trust  estate  or  to  discharge  either  the  trust  estate  or  the 
beneficiaries  from  the  effect  of  the  judgment  rendered, 
when  the  latter  have  been  made  parties  and  served  with 
legal  process."  In  other  words,  if  we  imderstand  the  con- 
tention, it  is  that  the  proceedings  of  1894,  being  against 
some  of  the  inhabitants  of  the  town,  bind  ail  of  the  other 
inhabitants,  considered  as  an  entity  or  collectively.  We 
need  not  pause  to  consider  the  soundness  of  the  contention. 
If  justified  at  all,  it  would  se^n  to  make  unnecessary  the 
present  petition.  It  puts  out  of  view  besides  the  effect 
of  the  confirmation  to  the  town.  We  said,  in  Maeae  v. 
Herman,  suprUy  ''The  town  and  its  inhabitants  were 
certainly  substantial  entities  in  fact,  and  were  recognized 
by  Congress  as  having  rights,  and  directed  such  rights  to 
be  authenticated  by  a  patent  of  the  United  States."  The 
town  was  the  confirmee  and  represented,  it  may  be, 
individual  interests,  but  collective  interests  as  well.  It 
was  because  of  the  grant  to  the  town  that  the  act  of  March 
12, 1903,  supra,  was  enacted  giving  the  District  Court  of 
San  Miguel  County  ''jurisdiction  to  manage,  control  and 
administer"  the  grant.  It  was  in  the  execution  of  this 
jurisdiction  that  the  appellees,  trustees  of  the  town,  were 
appointed  and  given  the  power  to  make  conveyances  to 
individuals  if  they  had  the  character  of  title  described. 

But  the  town  aiso  had  rights,  and,  as  we  have  seen,  by 
§  9  of  the  act  of  March  12,  1903,  the  trustees  were  given 
power  "to  lease^  sell  or  mortgage  any  part  or  parts  of  the 
grant."  See  as  to  rights  whidh  towns  had  under  the 
Mexican  law,  UnUed  States  v.  Pico,  5  Wall.  636;  Tawnr 
send  V.  Greeley,  5  Wall  326;  United  States  v.  Santa  Fe, 
165  U.S.  675. 

Jvdgment  affirmed. 
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The  essential  fact  that  raises  chaoge  of  abode  to  change  of  domicil  is 
the  abeenoe  of  any  intention  to  live  elsewhere. 

An  ambiguous  meaning  will  not  be  attributed  to  a  phrase  used  in  an 
agreed  statement  of  facts  on  the  assumption  that  the  parties  were 
by  a  quibble  trying  to  get  the  better  of  each  other;  and  so  held  that 
''an  indefinite  time"  as  applied  to  an  intent  to  reside,  referred  to  in 
such  a  statement,  meant  that  no  end  to  such  time  was  then  oontemr 
plated. 

Where  one  changes  his  abode  with  no  intention  of  returning  to  the 
former  abode  the  motive  is  immaterial  so  far  as  change  creates  a 
citizenship  enabling  the  party  to  sue  in  the  Federal  courts. 

One's  domicil  is  the  technically  preeminent  headquarters  that  every 
person  is  compelled  to  have  in  order  that  his  rights  and  duties 
that  have  attached  to  it  by  the  law  may  be  determined. 

The  identity  of  husband  and  wife  is  a  fiction  now  vanishing. 

In  this  country,  a  wife  who  has  justifiably  left  her  husband  may  acquire 
a  different  domicil  from  his,  not  only  for  the  purpose  of  obtaining  a 
divorce  from  him,  Haddock  v.  Haddock,  201  U.  S.  662,  but  for  other 
purposes,  including  that  of  bringing  an  action  for  damages  agunst 
persons  other  than  her  husband. 

Quarey  whether  the  same  is  the  law  in  England. 

The  factSy  which  involve  the  question  whether  a 
married  woman  may^  under  certain  conditions,  acquire  a 
domicil  di£Ferent  from  that  of  her  husband,  are  stated 
in  the  opinion. 

Mr.  W.  E.  Chiltan,  Mr.  A.  0.  Bacon  and  Mr.  S.  W. 
WaJker  tor  Williamson: 

All  questions  of  jurisdiction  must  be  determined  by 
tHe  status  of  the  parties  at  the  time  of  the  institution  of  the 
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suit.  A  subsequent  divorce  will  not  aid  defendant  in  error 
in  TnaintAJning  jurisdiction  in  the  Federal  court.  Mans- 
field V.  SvHin,  111  U.  S.  379;  Metcalf  v.  Watertown,  128 
U.  S.  586;  Stevens  v.  Nichols,  130  U-  S.  230;  Jackson  v. 
Allen,  132  U.  S.  34;  Mattingly  v.  Railway,  158  U.  S.  53; 
Insurance  Co.  v.  Tempkins,  41  C.  €•  A.  490;  Brizd  v.  Salt 
Co.,  73  Fed.  Rep.  13. 

Even  if  husband  and  wife  can  have  different  citizen- 
riiips  in  different  States  at  the  same  time,  the  record  does 
not  show  that  the  wife,  in  fact,  gained  a  citizenship  in 
Virginia  prior  to  the  institution  of  this  suit. 

A  married  woman  cannot,  even  where  she  has  grounds 
for  leaving  her  husband,  acquire  another  domicil,  except 
for  the  pmrpose  of  bringing  a  suit  directly  involving  the 
marriage  relation. 

At  common  law  a  wife  could  not  have  any  existence 
separate  from  her  husband,  nor  even  civil  rights,  nor  sepa- 
rate personal  estate,  and  she  could  not  have  a  separate 
domicil.  The  fact  that  she  lived  apart  from  her  husband ; 
that  they  had  separated  by  agreement;  or  that  the  hus- 
band had  been  guilty  of  misconduct,  such  as  would  furnish 
a  defense  to  a  suit  by  him  for  restitution  of  conjugal  rights, 
did  not,  in  England,  enable  the  wife  to  acquire  a  separate 
domicil.  Warrender  v.  Warrender,  2  C.  &  F.,  H.  L.,  488; 
Dolphin  v.  Robins,  7  H.  L.,  390;  Yelverton  v.  Yekerton, 
1  Swab.  &  Trist.  Probate,  574;  2  Bishop  on  Marriage 
and  Divorce  (4th  ed.,  §  129). 

In  the  United  States  it  has  been  held  that  a  divorce 
a  mensa  et  thoro  gives  the  wife  all  the  rights  to  acquire  a 
separate  domicil  for  all  purposes,  and  she  can  sue  her 
husband  in  the  Federal  court  as  a  citizen  of  another 
State  than  his.  Barber  v.  Barber,  21  How.  482;  Bennett  v. 
Bennett,  Deady,  299. 

Even  without  judicial  separation  a  woman  can  acquire 
a  separate  domicil  for  the  purpose  of  an  action  against 
her  husband  if  the  husband  conmiit  acts  that  would 
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entitle  her  to  a  judicial  separation  or  divorce*  DiUon  v. 
DUMn,  4  R.  L  87;  Hartean  v.  Hcaiean,  14  Pick,  181. 

Even  that  she  can  go  to  another  State  and  acquire  a 
domicil  for  purposes  of  such  action  is  upheld.  Athertan 
v.  Athertan,  155  N.  Y.  129;  Hunt  v.  Hunt,  72  N.  Y.  217; 
White  V.  White,  18  R.  L  292;  Smith  v.  Smith,  43  Louisiana, 
1140;  Irhy  v.  Wilson,  1  Dev.  &  B.  Eq.  668,  682. 

For  the  difference  between  a  direct  and  a  collateral 
application  of  the  rule  that  the  wife  may  acquire  a  new 
domicil,  see  Barber  v.  Barber,  21  How.  682;  Hartean  v. 
Hartean,  14  Pick.  181, 186;  Calmn  v.  Reed,  66  Pa.  St.  379. 

Without  the  provocation  of  wrongful  acts  which  en- 
title her  to  a  divorce,  or  without  a  judicial  separation,  a 
wife  cannot  establish  a  domicil  separate  from  that  of  her 
husband.  Anderson  v.  Watt,  138  U.  S.  694;  Cheeiy  v.  Clay- 
ton,  110  U.  S.  706;  Loker  v.  Oerald,  157  Massachusetts,  42. 

Even  in  a  voluntary  separation,  that  is  without  ground 
upon  which  a  separation  or  a  divorce  could  be  maintained, 
the  wife  can  acquire  a  domicil  that  would  give  the  court 
of  her  residence  jurisdiction  to  settle  her  estate  despite 
the  domicil  of  her  husband  being  in  another  jurisdiction. 
Matter  of  Flormce,  64  Hun  (N.  Y.),  328;  Bundle  v.  Van 
Innegan,  9  Civ.  Pro.  Rep.  (N.  Y.)  330;  Lyon  v.  Lyon,  30 
Hun,  456;  Schute  v.  Sargent,  67  N.  H.  306;  but  see  Matter 
of  Wickes,  128  California,  270. 

Thus,  for  divorce,  the  American  courts  have  heM  that 
a  wife  can  acquire  a  domicil  separate  from  that  of  her 
husband,  and  even  if  separated  without  judicial  decree, 
in  New  Hampshire  and  New  York  the  courts  of  her  actual 
residence  can  administer  on  her  estate. 

In  the  case  under  consideration  it  may  be  admitted 
from  the  fact  that  the  plaintiff  below  subsequently  ob- 
tained a  divorce  from  her  husband,  that  she  had  groimds 
to  leave  his  domicil  and  acquire  another  for  the  purpose 
of  suing  him. 

She  did  not,  however,  acquire  another  domicil  in  Virginia 
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for  the  purpose  of  obtaining  a  divorce,  and  if  she  had,  she 
could  not  have  sued  for  divorce  in  the  Federal  court,  but 
would  have  been  confined  to  the  state  courts. 

As  she  had  not  been  judicially  s^iarated  from  her 
husband  when  she  instituted  this  suit,  she  could  not,  foi 
the  purpose  of  suing  a  third  party  for  damages,  claim 
her  right  to  sue  as  a  citizen  of  Virginia,  because  of  wrongs 
ful  acts  committed  by  her  husband.  Thompson  v.  StoU 
man,  130  Fed.  Rep.  93;  Nicholas  v.  Nicholas,  92  Fed. 
Rep.  1. 

The  agreed  facts  establish  the  lack  of  jmrisdiction  in  the 
Federal  court  as  much  by  what  they  fail  to  show  sus  by 
what  they  show.  Morris  v.  Gilmer,  129  U.  S.  328.  This 
wafi  a  pretended  change  of  domicil,  and  not  an  actual 
one;  an  ostensible  removal  to  Virginia  and  not  a  permanent 
taking  up  of  her  residence  in  that  State,  animo  manendi. 

To  show  how  careful  this  court  has  been  to  confine  its 
jurisdiction  in  cases  of  this  kind  to  those  which  arise  be- 
tween actual  citizens  of  different  States,  see  InhdbitarUs 
V.  Slebinnsy  109  U.  S.  341;  Eberly  v.  Moore,  24  How.  147; 
WHliams  v.  Nottawa,  104  U.  S.  209;  Halves  v.  Contra.  Co., 
104  U.  S.  450;  Detroit  v.  Dean,  106  U.  S.  637;  Hayden 
V.  Manning,  106  U.  S.  586;  Farmington  v.  PUlsbury,  114 
U.  S.  138;  Cashman  v.  Amador  Co.,  118  U.  S.  58;  LittU 
V.  Giles,  lis  U.  S.  596;  Quincy  v.  Steel,  120  U.  S.  241; 
Morris  v.  Gilmer,  129  U,  S.  315;  ShrevepoH  v.  Cole,  129 
U.  S.  36;  Nashua  v.  BpsUm,  136  U.  S.  356;  Lehigh  v.  KeUy, 
160  U.  S.  327;  Lake  County  v.  Dudley,  173  U.  S.  243; 
Corbus  V.  Alaska  Co.,  187  U.  S.  455;  Dawson  v.  Columbia 
Ave.  Co.,  197  U.  S.  178;  Jones  v.  League,  18  How.  76;  Anr 
derson  v.  Watt,  138  U.  S.  694.  Souih  Dakota  v.  North  Caro- 
lina, 192  U.  S.  311,  and  the  other  cases  cited  by  defendant 
in  error,  such  as  Dickerson  v.  Northern  Trust  Co.,  176  U.  S. 
181,  have  no  application  here. 

While  usually  the  court  will  not  inquire  into  the  motives 
of  a  party  in  doing  an  act  such  as  making  an  assignment  or 
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changing  his  domicile  the  court  will  not  hold  that  one  is 
not  a  citizen  of  a  State  when,  in  fact,  he  is  a  citizen,  solely 
because  his  purpose  in  becoming  such  a  citizen  was  to 
enable  him  to  bring  a  suit. 

The  authorities  cited  by  defendant  in  error  can  be 
distinguished. 

Mr.  R.  0.  lAnn^  Mr.  Connor  Hall  and  Mr.  C.  Beverley 
Broun  for  Osenton. 

Mr.  Justice  Holbcbs  delivered  the  opinion  of  the 
court. 

This  case  comes  here  upon  the  certified  question  whether 
the  plaintiff,  when  she  began  this  suit,  was  a  citizen  of 
Virginia  in  such  sense  as  to  be  entitled  to  maintain  her 
action  in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  West  Virginia.  The  plaintiff,  (the 
defendant  in  error),  at  that  time  was  the  wife  of  a  citizen 
of  West  Virginia,  but,  in  consequence  of  his  adultery  as 
she  alleged,  had  separated  from  him  and  had  gone  to 
Virginia.  Before  bringing  this  action  she  had  brought  a 
suit  in  West  Virginia  for  divorce,  and  pending  the  present 
proceeding  obtained  a  divorce  a  vinculo.  This  action  is 
for  damages,  alleging  the  defendant  to  have  been  a  party 
to  the  adultery.  The  defendant  pleaded  to  the  jimsdie- 
tion  setting  up  the  plaintiff's  marriage  and  the  residence 
of  her  husband  in  West  Virginia;  in  other  words  that  the 
requisite  diversity  of  citizenship  did  not  exist.  The  plea 
seems  to  have  been  heard  upon  a  written  statement  of 
facts  in  which  it  was  agreed  that  the  plaintiff  went  to 
Virginia  ''with  the  intention  of  making  her  home  in  that 
State  for  an  indefinite  time  in  order  that  she  might  in- 
stitute this  suit  against  the  defendant  in  the  United  States 
Court,'^  together  with  the  facts  already  stated.  The  plea 
was  overruled,  there  was  a  trial  on  the  merits  at  which  the 
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plaintiff  got  a  verdict  for  $36,000,  and  thereupon  the  case 
was  taken  to  the  Circuit  Court  of  Appeals,  from  which 
the  certified  question  comes. 

On  these  facts  the  question  certified  is  divided  into  two 
by  the  argument :  first,  whether  if  able  so  to  do  the  plaintiff 
had  changed  her  domicil  from  West  Virginia  to  Virginia 
in  fact;  and,  second,  supposing  that  she  had  changed  it  so 
far  as  to  have  enabled  her  to  proceed  against  her  husband 
in  Virginia  had  she  been  so  minded,  whether  for  other 
purposes  her  domicil  did  not  remain  that  of  her  husband 
until  the  divorce  was  obtained,  which  was  after  the  be- 
ginning of  the  present  suit.  Premising  that  if  the  plaintiff 
was  domiciled  in  Virginia  when  this  suit  was  begun  she 
was  a  citissen  of  that  State  within  the  meaning  of  the  Con- 
stitution, Art.  Ill,  §  2,  and  the  Judicial  Code  of  March  3, 
1911,  c.  231,  36  Stat.  1087;  Gassies  v.  BoHon,  6  Pet.  761; 
Boyd  V.  Thayer,  142  U.  S.  135,  161;  Minor  v.  Happeraett, 
21  Wall.  162;  we  will  take  these  questions  up  in  turn. 

The  essential  fact  that  raises  a  change  of  abode  to  a 
change  of  domicil  is  the  absence  of  any  intention  to  live 
elsewhere,  Story  on  Conflict  of  Laws,  §43 — or,  as  Mr. 
Dicey  puts  it  in  his  admirable  book,  'the  absence  of  any 
present  intention  of  not  residing  permanently  or  indefi- 
nitely in'  the  new  abode.  Conflict  of  Laws,  2d  ed.  111. 
We  may  admit  that  if  this  case  had  been  before  a  jury  on 
testimony  merely  that  the  plaintiff  intended  to  live  in  Vir- 
ginia for  an  indefinite  time,  it  might  have  been  argued  that 
the  motive  assigned  for  the  change,  the  bringing  of  this  ac- 
tion, showed  that  the  plaintiff,  even  if  telling  the  literal 
truth,  only  meant  that  she  could  not  tell  when  the  law  suit 
would  end.  It  is  to  be  noticed  also  that  the  divorce  pro- 
ceedings were  carried  through  in  West  Virginia,  though  it 
is  fair  to  assume  that  they  were  begun  before  the  plaintiff 
moved.  But  the  case  was  submitted  to  the  coxut  upon  a 
written  statement,  upon  which  we  presume  both  sides  ex- 
pected the  court  to  rule.   To  give  the  supposed  ambiguous 
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meaning  to  the  words  'for  an  indefinite  time'  in  that  state- 
ment would  be  to  assume  that  the  parties  were  trying  to  get 
the  better  of  each  other  by  a  quibble.  We  must  take  them 
to  mean:  for  a  time  to  which  the  plaintiff  did  not  then 
contemplate  an  end.  If  that  is  their  meaning,  the  motive 
for  the  change  was  inmiaterial;  for,  subject  to  the  second 
question  to  be  discussed,  the  plaintiff  had  a  right  to  select 
her  domicil  for  any  reason  that  seemed  good  to  her.  With 
possible  irrelevant  exceptions  the  motive  has  a  bearing 
only  when  there  is  an  issue  open  on  the  intent.  Cheever  v. 
Wilson,  9  Wall.  108,  123.  Dickerman  v.  Northern  Trust 
Co.,  176  U.  S.  181,  191,  192.  With  that  established  as 
agreed  there  is  no  doubt  that  it  was  suflScient  to  work  the 
change.  Mitchell  v.  United  States,  21  Wall.  350,  352. 
Dicey,  Conflict  of  Laws,  2d  ed.  108, 113, 114. 

The  second  subdivision  of  the  question  may  be  answered 
with  even  less  doubt  than  the  first.  The  very  meaning  of 
domicil  is  the  technically  preeminent  headquarters  tJiat 
every  person  is  compelled  to  have  in  order  that  certain 
rights  and  duties  that  have  been  attached  to  it  by  the 
law  may  be  determined.  Bergner  &  Engel  Brewing  Co.  v. 
Dreyfus,  172  Massachusetts,  154,  157.  In  its  nature  it  is 
one,  and  if  in  any  case  two  are  recognized  for  different 
purposes  it  is  a  doubtful  anomaly.  Dicey,  Conflict  of 
Laws,  2d  ed.  98.  The  only  reason  that  could  be  offered 
for  not  recognizing  the  fact  of  the  plaintiff's  actual  change, 
if  justified,  is  the  now  vanishing  fiction  of  identity  of 
person.  But  if  that  fiction  does  not  prevail  over  the  fact 
in  the  relation  for  which  the  fiction  was  created  there  is  no 
reason  in  the  world  why  it  should  be  given  effect  in  any 
other.  However  it  may  be  in  England,  that  in  this  coun- 
try a  wife  in  the  plaintiff's  circumstances  may  get  a 
different  domicil  from  that  of  her  husband  for  purposes  of 
divorce  is  not  disputed  and  is  not  open  to  dispute.  Had- 
dock v.  Haddock,  201  U.S.  562, 571,  572.  This  she  may  do 
without  necessity  and  simply  from  choice,  as  the  cases 
VOL.  ccxxxii — 40 
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show,  and  the  change  that  is  good  as  against  her  husband 
ought  to  be  good  as  against  all.  In  the  later  deeisions  the 
right  to  change  and  the  effect  of  the  change  are  laid  down 
in  absolute  terms.  Gordon  v.  Yosl^  140  Fed.  Rep.  79. 
WaterUnmi  v.  Oremes,  112  Fed.  Rep.  183.  ^ShtOe  v.  Sar- 
gent,  67  N.  H.  305.  BuchhoJz  v.  Buchholz,  115  Pac.  Rep. 
88.  See  Haddock  v.  Haddock^  sup..  Barber  v.  Barber,  2| 
How.  582,  588,  597,  598.  We  see  no  reason  why  the  wife 
who  justifiably  has  left  her  husband  should  not  have 
the  tame  choice  of  domicil  for  an  action  for  damages  that 
she  has  against  her  husband  for  a  divorce. 

We  answer  the  question,  Yes. 


CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 
COMPANY  V.  KENNEDY. 

BRROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  SOUTH 

DAKOTA. 

No.  246.  Submitted  March  9,  1914.— Decided  March  16,  1914. 

Chicago^  Milwaukee  iSt  St  Paid  Ry.  Co.  v.  PoU,  ante,  p.  165,  followed  to 
the  effect  that  the  statute  of  South  Dakota  of  1907,  c.  215,  making 
raihroad  companies  liable  for  double  damages  in  case  of  failure  to  pay 
a  claim  or  offer  a  sum  equal  to  what  the  jury  finds  the  claimant  en- 
titled to,  is  unconstitutional  under  the  due  process  clause  of  the  Four- 
teenth Amendment. 

28  So.  Dak.  94,  reversed. 

The  facts  are  stated  in  the  opinioiu 

Mr.  Burton  Hanson,  Mr.  WiUiam  G.  Porter  and  Mr.  E. 
L.  Grantham  for  plaintiff  in  error. 

No  brief  filed  for  defendant  in  error. 
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Memorandum  opinion  by  direction  oS  the  court  by 
Mb.  Chief  Justice  Whitb. 

The  ground  upon  which  it  is  asserted  in  this  case  that 
the  statute  of  the  State  of  South  Dakota,  upon  which  the 
judgment  of  the  court  below  here  under  review  was  based, 
is  repugnant  to  the  Constitution  of  the  United  States,  was 
considered  and  held  to  be  well  taken  in  a  case  decided  this 
term.  {Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Pott,  ante,  p.  165.) 
As  that  decision  is  conclusive  upon  all  the  issues  here 
presented  and  establishes  that  the  statute  in  question  is 
inconsistent  with  the  Constitution  and  void,  it  results  that 
for  the  reasons  stated  in  the  case  referred  to,  the  judgment 
in  this  case  must  be  reversed  and  the  case  remanded  to  the 
court  below  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Reversed. 


PEOPLE  OF  PORTO  RICO  v.  RAMOS. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 

PORTO  RICO. 

No.  390.    Submitted  February  25,  I914.--I>ecided  March  16,  1914. 

Immunity  of  sovereignty  from  suit  without  consent  does  not  permit 
the  sovereign  to  reverse  the  action  invoked  by  it  so  that  it  may 
come  in  and  go  out  of  court  at  will  without  the  right  of  the  other 
party  to  resist  either  step. 

While  Porto  Rico  may  not  in  ordinary  actions  be  sued  without  its  con- 
sent, a  voluntary  appearance  after  due  consideration  and  request  to 
be  made  a  party  by  the  Attorney  General  on  the  ground  of  interest 
in  the  controversy,  amounts  to  a  consent,  and  thereafter  Porto  Rico 
cannot  object  to  the  jurisdiction  on  account  of  its  immunity  as  a 
sovereign.   Porto  Rico  v.  Bosaly,  227  U.  S.  270,  distinguished. 
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Where  the  District  Court  of  the  United  States  for  Porto  Rioo  had  ju- 
risdiction  of  an  action  involving  title  to  real  estate  brought  by  a 
dtiaen  of  Porto  Rico  against  a  foreign  subject,  tbe  jurisdiction  is  not 
ousted  because  Porto  Rico  becomes,  on  the  application  of  the  Attor- 
ney General,  the  sole  party  defendant. 

QuoBrey  whether  Porto  Riod  cannot  be  made  a  party  defendant  without 
itsoonsent  to  an  action  involving  title  to  real  estate  claimed  to  be  an 
escheat. 

The  facts,  which  involve  the  immunily  of  sovereignty 
from  suit  as  applied  to  Porto  Rico  and  the  determination 
of  what  constitutes  consent  to  be  sued,  are  stated  in  the 
opinion. 

Mr.  Fdix  Frankfurter  for  plaintiff  in  error. 

Mr.  Frank  Antansanti  and  Mr.  Frederick  5.  Tyler  for 
defendant  in  error. 

Mb.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

Action  in  ejectihent  for  certain  described  lands  in 
Porto  Rico  brought  by  defendant  in  error,  a  citizen  of 
Porto  Rico,  against  Eduardo  Wood,  a  subject  of  Great 
Britain. 

Defendant' in  error  alleged  in  his  complaint  that  he 
was  the  owner,  possessed  and  entitled  to  the  possession  of 
the  lands  and  that  Wood,  claiming  that  the  property 
belonged  to  the  estate  of  Eliza  Kortright,  of  which  he  was 
the  duly  appointed  administrator,  without  right  or  title 
entered  upon  the  lands  and  ejected  defendant  in  error 
therefrom.  Restitution  of  the  lands  was  prayed  and 
damages  in  the  sum  of  $5000. 

The  complaint  was  filed  November  12,  1909,  and 
process  duly  issued  thereon.  On  November  19,  1909,  the 
defendant,  Wood,  filed  a  paper  entitled  "Motion  to  make 
the  People  of  Porto  Rico  a  party  defendant  and  for  an 
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extenrion  of  time  to  plead/'  It  was  alleged  in  the  motion 
that  the  People  of  Porto  Rico  had  been  declared  and 
adjudged  to  be  the  sole  heir  of  Eliza  Eortright  by  an 
order  made  by  the  District  Court  in  and  for  the  Judicial 
District  of  San  Juan,  she  having  died  intestate  and  without 
leaving  any  legal  heirs« 

That  the  People  of  Porto  Rico,  by  virtue  of  such  declara- 
tion of  heirship,  have  an  interest  in  the  result  of  the  suit 
and  ought  to  be  joined  as  co-defendants. 

That  the  defendant  desired  an  extension  of  time  to  file  a 
demurrer  or  answer  to  the  complaint,  as  he  might  be  ad- 
vised, to  the  2nd  of  December,  1909. 

An  order  was  prayed  making  the  People  of  Porto  Rico  a 
party,  for  service  upon  them,  and  that  time  for  pleading  be 
extended. 

Subsequently  defendant  filed  an  answer  denying  each 
and  every  material  allegation  of  the  complaint  and  prayed 
a  dismiHRal  of  the  action. 

The  case,  by  consent,  was  subsequently  set  for  trial 
and  a  jury  empaneled.  Thereupon  Harvey  M.  Hutchin- 
son, representing  the  Attorney  General  of  Porto  Rico, 
petitioned  the  court  for  a  continuance  of  the  trial  for  time 
to  enable  him  to  ascertain  if  the  People  of  Porto  Rico 
should  be  made  a  party  defendant  to  the  cause.  In 
pursuance  of  the  petition  the  court  continued  the  case. 
Upon  the  date  to  which  the  cause  was  continued  Hutchin- 
son again,  as  representing  the  Attorney  General  of  Porto 
Rico,  appeared  in  behalf  of  the  People  of  Porto  Rico  and 
represented  to  the  court  that  the  People  of  Porto  Rico 
were  interested  parties  to  the  action.  The  court  thereupon 
ordered  the  People  of  Porto.  Rico  to  be  made  a  party. 
The  jury  was  excused,  the  cause  continued  and  the  plain- 
tiff (defendant  in  error)  was  '^ directed  to  amend  his  com- 
plaint so  as  to  show  the  People  of  Porto  Rico  to  be  a 
party  defendant." 

An  amended  complaint  was  filed  December  15,  1910« 
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It  alleged  the  plaintiff  to  be  a  citizen  of  Porto^Rico  and  the 
defendant  ''a  body  politic,  ci^eated  by  the  Congress  of  the 
United  States  being  a  citizen  thereof."  That  plaintiff  was 
the  owner  of  a  '^rustic  estate/'  describing  it,  and  in  posses- 
sion thereof,  and  that  one  EKza  Kortright,  since  deceased, 
ejected  plaintiff  therefrom  and  continued  in  possession 
thereof  up  to  her  death.  That,  therefore,  her  estate  was 
placed  under  judicial  administration  under  the  direction  of 
Eduardo  Wood,  as  judicial  administrator,  which  judicial 
administration  ceased  during  the  month  of  November, 
1910,  and  the  administrator  discharged.  That,  therefore, 
the  defendant,  The  People  of  Porto  Rico,  was  adjudged 
by  the  District  Court  of  San  Juan  the  only  heir  to  the 
estate  of  Eliza  Eortright,  as  she  left  no  heirs.  That  The 
People  of  Porto  Rico,  as  such  heir  continues  to  possess  the 
land  without  right  or  title  thereto,  against  the  will  of 
plaiAtiff,  and  to  his  damage  in  the  sum  of  $6000,  which 
sum  was  prayed  as  rents  and  profits,  together  with  res- 
titution of  the  land. 

Upon  motion  of  the  Attorney  General  of  Porto  Rico  his 
name  was  entered  as  counsel  for  The  People  of  Porto  Rico 
and  leave  granted  to  file  a  demurrer. 

The  demiurer  recited  that  the  Attorney  General  ap- 
peared specially  for  the  sole  purpose  of  challenging  the 
jurisdiction  of  the  court  in  the  case  and  demurred  to  the 
amended  complaint  for  the  following  reasons:  (1)  Because 
the  suit  was  one  between- plaintiff,  a  citizen  of  Porto 
Rico,  and  The  People  of  Porto  Rico  as  sole  defeJidant,  and 
that  both  plaintiff  and  defendant,  being  citizens  of  Porto 
Rico  within  the  meaning  of  the  act  of  Congress  conferring 
jurisdiction  on  the  court,  the  court  had  no  jurisdiction. 
(2)  Because  The  People  of  Porto  Rico  as  a  recognized 
entity,  was  so  far  a  sovereign  as  to  be  exempt  from  suit  at 
the  instance  of  private  individuals. 

The  demurrer  was  overruled  and  on  the  eleventh  of  Jan- 
uary, 1911,  an  answer  was  filed  in  which  defendant  in- 
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sisted  and  pleaded  that  it  ''had  such  attributes  of  sov- 
erdgnty ''  as  exempted  it  from  suit.  The  rest  of  the  answer 
denied  the  allegations  of  the  complaint  and  set  up  judg- 
ments obtained  in  two  separate  suits  brought  by  Eliza 
Kortright  against  defendant  in  error  in  which  it  was  ad- 
judged against  him  that  she  was  the  owner  of  the  lands 
sued  for  by  plaintiff  in  the  present  action. 

The  action  was  tried  to  a  jury  which  found  for  plaintiff 
(defendant  in  error)  and  asa&SBed  dami^;es  at  $6000;  in 
accordance  with  which  judgment  was  entered.  A  new 
trial  was  moved  and  denied,  and  this  writ  of  error  granted. 

But  one  contention  is  argued;  that  iS;  that  the  District 
Ck>urt  had  no  jurisdiction  to  entertain  the  suit  against 
Porto  Rico  ''without  its  consent  and  against  its  active 
opposition.^'  Porto  Rico  v.  Rosaly,  227  U.  S.  270;  is  cited 
to  sustain  the  contention.  It  was  said  in  that  case  that 
the  government  "established  in  Porto  JUco  is  of  such 
a  nature  as  to  come  within  the  general  rule  exempting  a 
government  sovereign  in  its  attributes  from  being  sued 
without  its  consent.'^  This  case;  however/  is  not  within 
the  rule.  In  that  case  Porto  Rico  was  a  defendant  in  the 
first  instance.  In  this  case  it  voluntarily  petitioned  to 
be  made  a  party;  asserting  rights  to  the  property  in  con- 
troversy; and;  against  the  opposition  of  the  plaintiff 
(defendant  in  error);  it  was  made  a  party  defendant.  And 
this  action  was  not  improvident.  Its  Attorney  General 
took  time  to  consider.  He  applied  for  and  obtained  a 
continuance  of  the  case  to  determine  the  best  course  to 
secure  the  interests  of  the  People  of  Porto  RicO;  whether  to 
assert  its  rights  in  the  then  litigation  or  attempt  to  keep 
them  under  the  immunity  of  its  sovereignty  from  attack. 
His  decision  had  the  support  of  substantial  reasons.  The 
property  came  to  Porto  Rico  as  an  escheat;  and  came 
therefore  as  it  was  held  by  Eliza  Kortright  and  Wood. 
If  held  in  wrong  by  them;  it  was  held  in  wrong  by  it,  and 
the  Attorney  General  may  have  considered  it  well  worth 


Digitized  by 


Google 


632  OCTOBER  TERM,   1913. 

Opioion  of  the  Court  282  U.  8. 

while  to  face  the  controversy  rather  than  remit  it  to  some 
other  proceeding  that  the  plaintiff  might  institute,  forti- 
fied, perhaps,  by  a  decision  in  his  favor.  United  States  v. 
Lee,  106  IT.  S.  196;  Stanley  v.  Schwalby,  147  U.  S.  508. 
But,  whatever  his  reasons,  he  certainly  asked  for  time,  as 
we  have  seen,  ''to  enable  him  to  ascertain  if  the  People  of 
Porto  Rico  should  be  made  a  party  defendant'',  in  the 
cause,  and,  having  been  granted  the  time,  he  appeared 
again  in  the  cause  and  represented  to  the  court  that  Porto 
Rico  was  an  interested  party  to  the  action,  and  the  court, 
having  heard  the  arguments  of  opposing  counsel,  ordered 
Porto  Rico  to  be  made  a  party  and  directed. plaintiff  to 
amend  his  complaint  in  execution  of  the  order.  Porto 
Rico,  therefore,  through  its  Attorney  General,  not  only 
gave  its  consent  to  be  a  p£^ty  to  the  cause  but  invoked  and 
obtained  the  ruling  of  the  court  against  the  resistance  of 
the  plaintiff  to  make  it  a  party  to  the  cause. 

The  complaint  having  been  amended  as  moved  and 
directed  and  nearly  a  year  having  elapsed,  there  came  a 
change  of  view,  but  the  immunity  of  sovereignty  from 
suit  without  its  coiisent  cannot  be  carried  so  far  as  to 
permit  it  to  reverse  the  action  invoked  by  it  and  to  come 
in  and  go  out  of  court  at  its  will,  the  other  party  having  no 
right  of  resistance  to  either  step. 

In  placing  our  decision  upon  the  consent  of  Porto  Rico 
to  be  made  a  party  defendant  under  the  circumstances 
presented  by  this  case,  we  do  not  wish  to  imply  that 
Porto  Rico  could  not  have  been  made  a  party  without  its 
consent,  the  property  being  an  escheat.  As  to  that  we 
express  no  opinion. 

There  is  an  assignment  of  error  based  on  the  proposition 
that  by  the  amendment  of  the  complaint  the  plaintiff  and 
Porto  Rico  became  the  sole  parties  to  the  action,  and  they 
being  citizens  of  Porto  Rico  the  court  lost  jurisdiction  of  it. 
The  proposition  is  not  urged  by  plaintiff  in  error  in  its 
brief,  and  if  the  proposition  did  not  raise  a  question  of 
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jurisdiction  we  might  pass  it  without  comment.  It  iS; 
however,  enough  to  say  of  it  that  the  original  defendant 
Wood  was  properly  sued,  he  then  being  a  subject  of  Great 
Britain  and  in  possession  of  the  land.  Porto  Rico  subse- 
quently becoming  a  party  did  not  oust  the  jurisdiction. 
Phelps  y.  Oaks,  117  U.  S.  236;  Hardenbergh  v.  Bay,  151 
U.  S.  112. 

Judgment  c^ffbrmed. 


GURRIDEN  V.  MIDDLETON. 

APPEAL  FROlf  THE  OOT7RT  OF  APPEAIfl  OF  THE  DISTRICT  OF 

COLUMBIA. 

No.  168.    Submitted  March  4,  I914.--Deeided  Maxeh  16,  1914. 

The  proper  remedy  for  damages  caused  by  fraud  and  deception  is  aa 
acti<m  at  law.   Bumtd  v.  Hauskm,  110  U.  S.  347. 

Mere  complication  of  facts  alone  and  difficulty  of  proof  are  not »  basis 
for  equity  jurisdiction.  United  States  v.  Bitter  Root  DeoelopmerU  Co., 
200  U.  S.  451. 

An  action  in  the  Supreme  Court  of  the  District  of  Columbia  com- 
menced on  the  equity  ade  <^  the  court  cannot  be  transferred  to  the 
bw  side  of  that  court  under  Equity  Rule  22.  That  rule  has  no  ap- 
plicati<m. 

37  App.  D.  C.  568,  affirmed. 

Thb  facts  are  stated  in  the  opinion. 

Mr.  William  E.  Chandler^  Mr.  Lc/rmsso  A.  Bailey  and 
Mr.  WHUam  L.  Chambers  for  appellant: 

For  authorities  as  to  jurisdiction  in  equity  in  cases  of 
complicated  fraud  see  1  Story's  Eq.  Jur.,  §§  184  and  437 
et  seq.,  2  Id.,  $  1266, 
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Suits  in  equity  are  allowed  between  aU  persons  standing 
in  fiduciary  relations  to  each  other.  1  Pomeroy,  §§  179, 
186;  2  Id.,  965r963;  Sndth  v.  Kay,  7  H.  L.  Cas.  760. 

The  case  is  that  through  defendant's  fraud  the  whole 
enterprii9e  became  his  and  the  company  was  his  one-man 
corporation.  Plamtiff  in  error  was  only  his  dupe  and 
therefore  his  agent  and  subordinate.  See  Harvard  Law 
Review,  Jan.,  1904,  p.  201;  Re  Slobodinsky  (1903),  2 
K.  B.  517;  Treasury  Branch  Div.,  1889,  pp.  612,  618, 
624. 

The  details  of  fraud  are  not  necessary  to  be  stated  in  the 
bill.  Nemiih  v.  Cdtoert,  1  Wood  &  M.  34;  1  Loveland, 
Forms  of  Federal  Practice,  p.  237. 
.  For  cases  where  the  need  of  discovery  is  a  ground  of 
jurisdiction,  see  1  Pomeroy,  §§  223, 299,  314;  Reynolds  v. 
Burgess,  71  N.  H.  332. 

For  cases  where  jurisdiction  is  taken  in  order  to  secure 
an  adequate  accounting,  see  1  Pomeroy,  §§  186,  319; 
4  Id.,  §§  1420, 1421 ;  Badger  y.  McNamara,  123  Massachu- 
setts, 117. 

Equity  is  not  lost  because  only  money  relief  is  de- 
manded.   1  Pomeroy,  §  178;  4  Id.,  §  416;  5  Id.,  §  11. 

The  ordinary  limitation  of  actions  at  law  is  given  in 
§  1265,  c.  XLI,  Code  of  Dist.  Col.,  but  in  §  1640,  c.  LX, 
it  is  provided  that  nothing  shall  affect  the  operation  or 
enforcement  in  the  District  of  Columbia  of  the  principles 
of  equity.  Kirby  v.  Lake  Shore  R.  R.  Co.,  120  U.  S.  130; 
WaAmgUm  v.  WaUington,  Law  Rep.,  Modem  and  An- 
cient, 270,  Term.  Mich.,  3  Geo.  II,  1729. 

Tyler  v.  Savage,  143  U.  S.  79,  and  Buzard  v.  Houston, 
119  U.  S.  347,  on  which  the  court  below  appears  to  base 
its  opinion,  are  inapplicable  to  this  case. 

Nearly  all  the  objections  to  permitting  a  suit  in  equity 
can  be  fairly  met  by  simply  saying  that  every  one  of  the 
necessary  or  desirable  conditions  demanded  can  and  nat- 
urally may  and  perhaps  should  come  to  appear  in  the 


Digitized  by 


Google 


CURRIDEN  V.  MIDDLETON.  636 

282  U.  S«  Opinkm  of  the  Court. 

course  of  the  present  case  as  it  stands  on  the  averments 
in  the  existing  bill  in  equity. 

Any  lack  of  present  averments  does  not  weaken  the 
plaintiff's  right  to  maintain  his  suit  in  equity  on  the  ground 
that  he  has  not  a  remedy  at  law,  plain,  adequate  and  com- 
plete. In  due  time  aU  these  methods  of  an  equitable 
remedy  are  likely  to  be  asked  for. 

After  due  proceedings  there  can  be  an  adjusting  of  the 
remedy  to  the  exact  wrong  done. 

Mr.  E.  Hiltan  Jackson  for  appellees. 

Mb.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  against  the  defendant  Middleton 
and  two  others  not  served,  to  which  Middleton  demurred. 
The  demurrer  wad  sustained  and  the  bill  dismissed  by  the 
Supreme  Court  of  the  District  and  the  decree  was  affinned 
by  the  Court  of  Appeals.  37  App.  D.  C.  568.  The  alle- 
gations in  brief  are  that  Middleton  was  a  patent  lawyer 
and  personal  friend  of  the  plaintiff,  that  he  brought  to  the 
plaintiff's  attention  a  patent  fluid  and  apparatus  represent- 
ing them  to  be  valuable,  with  details  of  fact  confirming 
the  statement,  and  representing  that  Middleton  was  acting 
as  agent  of  the  patentees;  that  the  plaintiff  relying  upon 
the  representations,  paid  money  and  incurred  obligations, 
amounting  in  all  to  some  forty  thousand  dollars,  all  he  had, 
for  purchase  of  the  patent  rights,  with  an  agreement  that 
a  company  should  be  formed  to  work  them;  that  a  com- 
pany was  formed,  but  that  it  turned  out  that  the  fluid  and 
apparatus  were  worthless,  that  Middleton  was  interested 
in  the  patent,  and  that  his  representations  were  false. 
It  is  alleged  further  that  Middleton  got  complete  control 
of  the  company,  that  an  arrangement  was  made  with  it 
by  which  the  company  was  to  assume  and  pay  outstanding 
notes  of  the  plaintiff  but  that  it  failed  to  do  so  and  is  now 
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hopelessly  insolvent;  that  all  Middleton's  acts  were  parts 
of  a  conspkacy  to  defraud  the  plaintiflf ,  and  that  Middlen 
ton  has  all  the  books  and  papers  of  the  company  needed 
to  prove  the  fraud.  The  prayers  are  for  discovery  and  a 
decree  that  the  defendants  '^shiJl  make  due  restitution  [of 
his  property]  to  the  complainant  by  paying  to  him  tiie 
amounts  of  money  by  him  paid  out  as  aforesaid/'  and  for 
-general  relief. 

As  there  is  a  prayer  for  final  relief  the  prayer  for  dis- 
covery must  stand  or  fall  with  that^  at  least  in  a  case  like 
the  present;  there  is  no  need  to  consider  whether  or  how 
far  bills  for  discovery  alone  have  been  displaced  by  the 
powers  now  given  in  actions  at  law.  The  relief  sought  is 
simply  a  decree  for  damages — ^for  a  large  part  of  the 
moneys  paid  and  obligations  incurred  were  paid  and  in- 
curred to  others  than  Middleton,  so  that  although  the 
word  restitution  is  used  there  is  no-  attempt  to  rescind, 
to  follow  a  specific  fund  or  to  establish  a  trust.  Being  a 
suit  for  damages  the  proper  remedy  is  an  action  at  law, 
as  was  held  below.  Buzard  v.  Houston^  119  U.  S.  347.  It 
is  said  that  the  facts  are  complicated,  but  they  are  not  so 
on  the  allegations  of  the  bill,  which  merely  disclose  a  series 
of  acts  alleged  to  have  been  parts  of  the  plan  to  deceive, 
and  further,  mere  compUcation  of  facts  alone  and  difiS* 
culty^of  proof  are  not  a  basis  of  equity  jurisdiction.  See 
United  States  v.  Bitter  Root  Devdopmeni-Co.,  200  U.  S.  451, 
472.  It  now  is  asked  that  if  the  suit  cannot  be  main- 
tained in  equity  it  may  be  transferred  to  the  law  side 
and  under  Equity  Rule  22;  but  that  rule  has  no  applica- 
tion to  the  case.  Rev.  Stat.,  §  913.  D.  C.  Code,  (act  of 
March  3, 1901,0. 854),  §85.   31  Stat.  1189, 1202. 

Decree  cffirmed. 
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HOLT  V.  HENLEY,  TRUSTEE. 

APPEAL  FROM  THE  CIBCtTIT  COURT  OF  APPEALS  FOR  TBH 
FOUBTU  CIBCXTIT. 

No.  220.    Argued  Maieh  5,  1914.— Dedded  Maxeh  16,  1914. 

The  amendmeiit  to  the  Bankruptcy  Act  of  June  25,  1910,  giving  the 
trusteeBy  as  to  all  property  coining  into  the  custody  of  the  Bank- 
ruptcy Court,  the  rights  of  a  creditor  hdding  a  lien,  should  not  be 
construed  to  impair  then  existing  rights. 

Whether  the  power  of  Congress  is  limited  in  that  respect  or  not,  the 
usual  interpretation  of  such  statutes  is  to  confine  their  effect  to 
property  rights  subsequently  estahUshed. 

Tlie  right  of  one  who  had  sold  to  the  benkrupt  under  an  a^wement  to 
retain  title  until  payment,  as  it  existed  on.  June  25,  1910,  was  not 
affected  by  the  amendment  to  the  Bankruptcy  Act  of  that  date  even 
if  he  did  not  comply  with  the  statute  of  the  State  in  regard  to  record- 
ing the  agreement. 

The  goods  in  this  case  having  been  sold  on  conditional  sale  prior  to  the 
amendment  of  June  25,  1910,  the  seller  had  a  better  title  than  the 
trustee.    YorJb  Mrnvfaebunng  Co.  v.  CoMeS,  201  U.  S.  344. 

Where  the  addition  to  the  premises  covered  by  the  mortgage  is  not  in 
its  nature  an  essential  indispensable  part  of  the  completed  structure 
contemplated  by  that  instrument,  and  its  removal  would  not  affect 
the  integrity  of  that  structure,  the  mortgagee  takes  just  such  interest 
in  tiie  addition  as  the  mortgagor  aequired,  no  more  no  less. 

A  sprinkler  plant  placed  on  mortgaged  premises  after  the  execution  of 
that  instrument  and  under  an  unrecorded  conditional  sale  agree- 
ment hdd  not  to  have  attached  to  the  freehold  or  to  be  covered  by 
the  after  acquired  property  clause  beyond  the  extent  which  the 
mortgagor  had  acquired. 

193  Fed.  Rep.  1020,  revened. 

Tbs  facts,  which  involve  the  relative  ri^^tB  of  th? 
trustee  in  bankruptcy,  the  mortgagee  and  the  original 
owner  of  a  sprinkling  plant  placed  on  the  property  of  the 
bankrupt  subsequent  to  the  making  of  the  mortgage 
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under  an  agre^nent  of  conditional  sale,  are  stated  in  the 
opinion. 

Mr.  S.  0.  Bland,  with  whom  Mr.  B.  T.  Armiatead  was 
on  the  brief,  for  appellant. 

Mr.  NorveU  L.  Henley  for  the  Peninsula  Bank  and  Hen* 
ley,  trustee. 

Mr.  0.  D.  Baichelor  for  Phillips,  Spencer  and  Ck)oke, 
trustees  in  bankruptcy. 

Mb.  JusncB  Holices  delivered  the  opinion  of  the  court. 

This  is  a  petition  to  the  District  Court  sitting  in  Bank- 
ruptcy for  leave  to  remove  an  automatic  sprinkler  i^tem 
and  equipment  from  the  premises  of  the  bankrupt,  the 
Williamsburg  Knittmg  Mill  Company.  It  is  opposed  by 
the  trustee  of  a  mortgage  of  the  plant  of  the  Company 
and  the  holder  of  the  mortgage  notes,  and  by  the  trustees 
in  bankruptcy,  both  of  which  parties  claim  the.property. 
The  referee,  the  District  Court  and  the  Circuit  Court  of 
Appeals  decided  in  favor  of  the  latter  claims.  100  Fed. 
Rep.  871.  193  Fed.  Rep.  1020,  113  C.  C.  A.  87.  The 
petitioner.  Holt,  appeals.  The  facts  are  as  follows:  An 
agreement  to  install  the  sprinkler  was  signed  by  Holt  on 
August  28, 1009  and  by  the  bankrupt  on  October  14, 1909. 
The  installation  was  b^un  about  December  6,  1909  and 
finished  in  the  latter  part  of  March  1910,  the  equipment 
consisting  of  a  fifty-thousand  gallon  tank  on  a  steel  tower 
bolted  to  a  concrete  foundation,  pipes  connecting  the 
tank  with  the  mill.  By  the  agreement  the  system  was  to 
remain  Holt's  property  until  paid  for  and  Holt  was-  to 
have  a  right  to  enter  and  remove  it  upon  a  failure  to  pay 
as  agreed.  It  also  was  to  be  pereonal  property  during  the 
same  tune.  A  laige  part  of  the  price  has  not  been  paid. 
But  by  the  Code  of  Virginia,  §  2462,  unless  registered  as 
therein  provided,  which  this  was  not,  such  sales  are  vdd 
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as  to  creditors  (construed  by  the  Virginia  courts  to  mean 
lien  creditors  only),  and  as  to  purchasers  for  value  without 
notice  from  the  vendee.  On  November  23,  1909,  the 
mortgage  deed  was  executed,  covering  the  plant  on  the 
premises  and  that  'which  may  be  acquired  and  placed 
upon  the  said  premises  during  the  continuance  of  this 
trust.'  The  mortgagees  claim  the  sjhstem  by  virtue  of  this 
clause  and  the  fact  that  it  had  been  attached  to  the  soil. 
As  bearing  on  this  last  it  should  be  added  that  there  now 
is  a  smaller  tank  on  the  same  steel  tower,  that  supplies  the 
mill  for  domestic  purposes,  but  this  was  not  put  there  by 
Holt. 

The  trustees  in  bankruptcy  join  with  Holt  in  disputing 
the  claim  of  the  mortgagees,  but  set  up  one  of  their  own, 
which  we  will  deal  with  before  discussing  that  of  the  mort- 
gagees. They  rely  upon  the  act  of  June  26,  1910,  c.  412, 
§  8,  36  Stat.  838,  840,  amending  §  47a  (2)  of  the  Bank- 
ruptcy Act,  and  giving  them,  as  to  all  property  conung  into 
the  custody  of  the  Bankruptcy  Coiu*t,  the  rights  of  a 
creditor  holding  a  lien.  Before  that  am^idm^it.  Holt 
had  a  better  title  than  the  trustees  would  have  got.  York 
Manvfaduring  Co.  v.  CasseU,  201  U.  S.  344.  We  are  of 
opinion  that  the  act  should  not  be  construed  to  impair  it. 
We  do  not  need  to  consider  whether  or  how  far  in  any 
event  the  constitutional  power  of  Congress  would  have 
been  limited.  It  is  enough  that  the  reasonable  and  usual 
interpretation  of  such  statutes  is  to  confine  their  effect,  so 
far  as  may  be,  to  property  rights  established  after  they 
were  passed.  If,  as  they  sometimes  do,  the  registry  statute 
had  fixed  a  time  within  which  the  regisuration  must  take 
place  and  the  time  had  elapsed,  we  think  it  clear  that  the 
amendment  would  not  be  read  as  attempting  to  diminish 
Holt's  rights.  But  the  most  obvious  if  not  the  only  way 
of  reaching  that  result  would  be  by  taking  the  amendment 
to  affect  subsequently  established  rights  alone.  That  is  a 
familiar  and  natural  mode  of  interpretation,  whereas  it 
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would  be  highly  artificial  to  say  that  it  affected  existing 
rights  that  still  might  be  secured  but  not  those  for  which 
the  chance  had  been  lost.  Therefore  we  think  it  inunate- 
rial  if  true,  that  for  a  month  or  two  after  the  amendment 
was  passed  Holt  might  have  docketed  a  memorandum  as 
provided  by  the  Virginia  act.  The  Detention  of  title  by 
him  and  his  refraining  from  recording  it  both  were  per- 
fectly lawful.  His  continuing  title  simply  was  postponed 
to  purchasers  without  notice  and  creditors  getting  a  lien. 
We  are  of  opinion  that  it  was  not  affected  by  the  enact- 
m«it  of  later  date  than  the  conditional  sale.  The  opposite 
construction  would  not  simply  extend  a  remedy  but  would 
impute  to  the  act  of  Congress  an  intent  to  take  away  rights 
lawfully  retained,  and  unimpeachable  at  the  moment  when 
they  took  their  start.  We  agree  with  the  decision  in 
Arctic  Ice  Machine  Co.  v.  Armstrong  County  Trust  Co.,  192 
Fed.  Rep.  114;  112  0.  C.  A.  458.  In  re  Schneider^  203  Fed. 
Rep.  589.  See  also  Southwestern  Coal  &  Improvemmit  Co. 
V.  McBride,  186  U.  S.  499,  503. 

We  turn  now  to  the  claim  of  the  mortgagees.  This  is 
based  upon  the  clause  extending  the  mortgage  to  plant 
that  may  be  acquired  and  placed  upon  the  premises  while 
the  mortgage  is  in  force,  coupled  with  the  subsequent 
attachment  of  the  system  to  the  freehold.  But  the  founda- 
tion upon  which  £dl  their  rights  depend  is  the  Virginia 
statute  giving  priority  to  purchasers  for  value  without 
notice  over  Holt's  unrecorded  reservation  of  title;  and  as 
the  mortgage  deed  was  executed  before  the  sprinkler  sys- 
tem was  put  in  and  the  mortgagees  made  no  advance  on 
the  faith  of  it,  they  were  not  purchasers  for  value  as  against 
Holt.  York  Manufacturing  Co.  v.  CassdL,  201  U.  S.  344, 
351,  352.  There  are  no  special  facts  to  give  them  a  better 
position  in  that  regard.  But  that  being  so,  what  reason 
can  be  given  for  not  respecting  Holt's  title  as  against  them? 
The  ssrstem  was  attached  to  the  freehold,  but  it  could  be 
removed  without  any  serious  harm  for  which  complaint 
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could  be  made  againfit  Holt,  other  than  the  loss  of  the 
system  itself.  Removal  would  not  affect  the  integrity  of 
tiiestracture  on  which  the  mortgagees  advanced.  To  hold 
that  the  mere  fact  of  annexing  the  system  to  the  freehold 
overrode  the  agreement  that  it  should  remain  personalty 
and  stiU  belong  to  Holt  would  be  to  give  a  mjrstic  im- 
portance to  attachment  by  bolts  and  screws.  For  as  we 
have  said,  the  mortgagees  have  no  equity  and  do  not  bring 
themselves  within  the  statutory  provision.  We  believe 
the  better  rule  in  a  case  like  this,  and  the  one  consistent 
with  the  Virginia  decisions  so  far  as  thcgr  have  gone,  is 
that  ''the  mortgagees  take  just  such  an  interest  in  the 
property  as  the  mortgagor  acquired;*  no  more  no  less.'' 
Fo8dick  V.  SchaUy  99  U.  S.  236.  Meyer  v.  Western  Car  Co., 
102  U.  S.  1.  Monarch  Laundry  v.  Westbrook,  109  Virginia, 
382,  384,  385.  Burzthal  v.  HurxOial,  45  W.  Va.  584. 
Campbdl  v.  Roddy,  44  N.  J.  Eq.  244.  Dam  v.  Bliss,  187 
N.  Y.  77.  ffen<22/v.2)tnA^Ao#,  57  California,  3.  Binkley 
V.  Forkner,  117  Indiana,  176.  Cox  v.  New  Bern  LighUnff 
&  Fud  Co.,  161  No.  Car.  62.  Baldwin  v.  Young,  47  La. 
Ann.  1466;  In  re  Sunflower  State  Refining  Co.,  195  Fed. 
Rep.  180;  187.  The  case  is  not  like  those  in  which  the 
addition  was  in  its  nature  an  essential  indispensable  part 
of  the  completed  structure  contemplated  by  the  mortgage. 
The  qnstem  although  useful  and  valuable  can  be  removed 
and  the  works  still  go  on. 

Decree  reversed. 
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GARLAND  v.  STATE  OF  WASHINGTON. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 
WASHINGTON. 

No.  226.    Submitted  January  29,  1914.— Decided  March  16^  1914. 

Due  process  of  law  does  not  require  the  State  to  adopt  any  particular 
form  of  procedure  in  criminal  trials,  so  long  as  the  accused  has  had 
sufficient  notice  of  the  accusation  and  adequate  opportunity  to  de- 
fend.  Rogers  v.  Peck,  199  U.  S.  425. 

The  want  of  a  formal  arraignment  to  a  second  information  of  the  same 
offense  does  not  deprive  the  accused  of  any  substantial  right,  and 
where  the  course  of  the  trial,  otherwise  fair,  was  not  in  any  manner 
affected  to  his  prejudice,  there  is  no  denial  of  due  process  of  law. 

Technical  objections,  originating  in  the  early  period  of  English  history 
when  the  accused  was  entitled  to  but  few  rights,  are  passing  away 
and  should  not  be  allowed  as  to  unimportant  formalities  where  the 
rights  of  the  accused  have  not  been  prejudiced. 

This  court  is  reluctant  to  overrule  its  former  decinons,  and  it  only 
does  so  in  this  case  because  it  appears  that  the  right  sustained  in 
a  former  case  involving  criminal  procedure  is  no  longer  required  for 
the  protection  of  the  accused.  Crain  v.  UnUed  States,  162  U.  S.  625, 
overruled  so  far  as  not  in  accord  herewith. 

65  Washington,  666,  affirmed. 

The  facts,  which  involve  the  validity,  under  the  due 
process  provisions  of  the  Fourteenth  Amendmenti  of  a 
conviction  and  sentence,  are  stated  in  the  opinion. 

Mr.  William  H.  Gorham,  Mr,  0.  L.  WiUett  and  Mr. 
Frank  Oleson  for  plaintiff  in  error: 

It  was  not  due  process  of  law  to  try,  convict  and  sen- 
tence plaintiff  in  error  on  an  information  on  which  he  had 
never  been  arraigned  and  to  which  he  had  never  pleaded. 
Crain  v.  United  States,  162  U.  S.  625. 

The  due  process  of  law  clause  of  the  Fourteenth  Amend- 
ment places  the  same  inhibition  on  the  States  as  does  the 
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Fifth  Amendment  on  the  Federal  Government.  Hibben 
V.  Smith,  191  U.  S.  310. 

The  tenn  ^'law  of  the  land''  is  synonymous  with  the 
term  'Mue  process  of  law."  Missouri  Pacific  B.  R.  Co.  v. 
Himes,  115  U.  S.  512. 

It  was  neither  due  process  of  law  nor  the  giving  to  the 
plaintiff  in  error  of  the  equal  protection  of  the  law  to  file 
two  informations  against  him  in  the  same  case  charging 
substantially  different  crimes  and  put  him  on  trial  without 
any  notice  to  him  as  to  which  charge  he  would  be  required 
to  meet,  and  then  sentence  him  on  a  general  verdict  of 
guilty.    Section  75,  R^n.  &  Ballr's  Code. 

There  cannot  legally  be  two  informations  in  the  same 
case  at  the  same  time.  22  Cyc.  275;  Bice  v.  State,  15 
Michigan,  9. 

While  there  may  not  be  any  case  in  which  this  court  has 
ever  passed  on  these  exact  points,  see  Hopt  v.  Utah,  110 
U.  S.  574;  United  States  v.  CruiJcshank,  92  U.  S.  642. 

Mr.  Hugh  M.  Caldwell,  Mr.  John  F.  Murphy  and  Mr. 
H.  B.  Bvder  for  defendant  in  error. 

Mb.  Jubtigb  Day  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  convicted  in  the  Superior  Court 
of  King  County,  Washington,  iipon  an  information  charg- 
ing him  with  larceny  of  ''a  check  payable  for  the  sum  of 
one  thousand  dollare  in  money."  Upon  appeal  the  con- 
viction was  affirmed  by  the  Supreme  Court  of  Washington 
(65  Washington,  666),  and  the  case  comes  here  upon  writ 
of  error. 

It  appears  that  a  previous  information  had  charged  the 
accused  with  the  larceny  of  ^'one  thousand  dollars  ($1,000) 
in  lawful  money  of  the  United  States."  Upon  that  in- 
formation he  was  arraigned,  entered  a  plea  of  not  guilty, 
was  tried  and  convicted.    A  new  trial  was  awarded,  and 
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thereafter  the  second  mformation  was  filed,  maldiig  the 
charge  as  above  stated.  Before  trial  the  plaintiff  in  error 
filed  a  '^  motion  directed  to  second  information/'  contain- 
ing a  motion  to  quash,  a  motion  to  strike  out  and  a  motion 
to  make  more  definite  and  certain,  all  of  which  were  denied. 
No  arraignment  or  plea  was  had  upon  that  information. 
The  case  having  be^  called  for  trial  and  the  jury  having 
been  impaneled,  the  plaintiff  in-  error  by  his  counsel  ob- 
jected to  the  introduction  of  any  evidence  upon  the  ground 
that  the  State  had  no  right  to  try  the  plaintiff  in  error  on 
the  information  then  before  the  court.  This  general  ob- 
jection was  overruled.  No  specific  objection  was  taken 
before  the  trial  to  the  want  of  formal  arraignment  upon 
the  second  information.  The  jury,  at  the  conclusion  of 
the  trial  upon  the  second  information,  returned  a  verdict 
of  guilty  and  sentence  was  passed  upon  the  plaintiff  in 
error. 

It  is  appar^t  that  the  accused  was  tried  and  convicted 
upon  an  information  charging  an  offense  against  the  law; 
that  he  had  a  jury  trial,  with  full  opportunity  to  be  heard, 
and  that  he  was  in  fact  deprived  of  no  right  or  privilege 
in  the  making  of  his  defense,  unless  such  deprivation  arises 
from  the  fact  that  he  was  not  arraigned  and  required  to 
plead  to  the  second  information  before  trial.  The  object 
of  arraignment  being  to  inform  the  accused  of  the  charge 
against  him  and  obtain  an  answer  from  him,  was  fully 
subserved  in  this  case,  for  the  accused  had  taken  objec- 
tions to  the  second  information  and  was  put  to  trial  before 
a  jury  upon  that  information  in  all  respects  as  though  he 
had  entered  a  formal  plea  of  not  guilty.  In  this  view,  the 
Supreme  Court  of  Washington,  following  its  former  deci- 
sions, held  that  the  failure  to  enter  the  plea  had  derived 
the  accused  of  no  substantial  right,  and  that  having  failed 
to  make  objection  upon  that  ground  before  trial  it  was 
waived  and  could  not  be  subsequently  taken.  This  ruling, 
it  is  contended,  deprived  the  plaintiff  in  error  of  his  liberty 
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without  due  prooess  of  law  witliin  the  meaoing  of  iJie  Fo^ 
teenth  Amendment  of  the  Constitution. 

Due  process  of  law,  this  court  has  held,  does  not  reqmre 
the  State  to  adopt  any  particular  form  of  procedure,  so 
long  as  it  appears  that  the  accused  has  had  sufficient 
notice  of  the  accusation  and  an  adequate  opportunity  to 
defend  himself  in  the  prosecution.  Rogers  v.  Peek,  199 
U.  S.  425, 436,  and  previous  cases  in  this  court  there  cited. 
Tried  by  this  test  it  cannot  for  a  moment  be  maintained 
that  the  want  of  formal  arraignment  derived  the  accused 
of  any  substantial  right  or  in  any  wise  changed  the  course 
of  trial  to  his  disadvantage-  All  requirements  of  due 
process  of  law  in  criminal  trials  in  a  State,  as  laid  down 
in  the  repeated  decimons  of  this  court,  were  fully  met  by 
the  proceedings  had  against  the  accused  in  the  trial  court. 
The  objection  was  merely  a  formal  one,  was  not  included 
in  the  general  language  in  which  the  objection  to  the 
introduction  of  evidence  was  interposed  before  the  trial, 
and  was  evidently  reserved  with  a  view  to  the  use  which  is 
now  made  of  it,  in  an  attempt  to  gain  a  new  trial  for  want 
of  compliance  with  what  in  this  case  could  have  been 
no  more  than  a  mere  formality. 

It  is  insisted,  however,  that  this  court  in  the  case  of 
Crain  v.  United  States,  162  U.  S.  626,  held  the  contrary. 
In  that  case  the  question  was  specifically  inade  as  to  the 
necessity  of  a  plea  before  tri|d,  duly  entered  of  record.  The 
learned  Justice  who  spoke  for  the  majority  of  the  court 
announced  its  conclusion  approving  a  number  of  early 
cases  in  the  state  courts  which  had  held  that  such  form  of 
arraignment  entered  of  record  was  essential  to  a  legal 
trial  and  holding  that  in  a  Federal  court  no  valid  trial 
could  be  had  without  the  requisite  arraignment  and  plea 
and  that  such  must  be  shown  by  the  record  of  conviction. 
If  a  legal  trial  cannot  be  had  without  a  plea  to  the  indict- 
ment duly  entered  <^  record  before  trial,  it  would  follow 
that  such  omission  in  the  present  case  requires  a  reversal 
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of  the  judgment  of  conviction,  becauae  the  prisoner  has 
been  deprived  of  due  process  of  law. 

Technical  objections  of  this  character  were  undoubtedly 
given  much  more  weight  formerly  than  they  are  now. 
Such  rulings  originated  in  that  period  of  English  history 
wh^i  the  accused  was  entitled  to  few  rights  in  the  pres- 
entation of  his  defense,  when  he  could  not  be  represented 
by  counsel,  nor  heard  upon  his  own  oath,  and  when  the 
punishment  of  offenses,  even  of  a  trivial  character,  was  of  a 
severe  and  often  of  a  shocking  nature.  Under  that  sys- 
tem the  courts  were  disposed  to  require  that  the  technical 
forms  and  methods  of  procedure  should  be  fully  complied 
with.  But  with  improved  methods  of  procedure  and 
greater  privil^es  to  the  accused,  any  reason  for  such 
strict  adherence  to  the  mere  formalities  of  trial  would 
seem  to  have  passed  away,  and  we  think  that  the  better 
opinion,  when  applied  to  a  situation  such  as  now  con- 
fronts us,  was  expressed  in  the  dissenting  opinion  of  Mr. 
Justice  Peckham,  speaking  for  the  minority  of  the  court 
in  the  Crain  Casey  when  he  said  (pi.  649) : 

''Here  the  defendant  could  not  have  been  injured  by  an 
inadvertence  of  that  nature.  He  ought  to  be  held  to  have 
waived  that  which  under  the  circumstances  would  have 
been  a  wholly  unimportant  formality.  A  waiver  ought  to 
be  conclusively  implied  where  the  parties  had  proceeded  as 
if  defendant  had  been  duly  arraigned,  and  a  formal  plea 
of  not  guilty  had  been  interposed,  and  where  ^  there  was 
no  objection  made  on  account  of  its  absence  until,  as  in  this 
case,  the  record  was  brought  to  this  court  for  review.  It 
would  be  inconsistent  with  the  due  administration  of 
justice  to  permit  a  defendant  under  such  circumstances  to 
lie  by,  say  nothing  as  to  such  an  objection,  and  then  for 
the  first  time  urge  it  in  this  court/' 

Holding  this  view,  notwithstanding  our  reluctance  to 
overrule  former  decisions  of  this  court,  we  now  are  con- 
strained to  hold  that  the  technical  enforcement  of  formal 
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rights  in  criminal  procedure  sustained  in  the  Crcdn  Case  is 
no  longer  required  in  the  prosecution  of  offenses  under 
present  systems  of  law,  and  so  far  as  that  case  is  not  in 
accord  with  the  views  herein  expressed  it  is  necessarily 
overruled. 

The  other  objection  to  the  procedure  in  the  state  court 
which  it  is  alleged  deprived'the  plaintiff  in  error  of  due 
process  of  law  upon  his  trial,  rests  in  the  contention  that 
he  was  put  to  trial  upon  two  informations,  containing 
different  charges,  without  notice  as  to  which  change  he 
would  be  required  to  meet,  and  sentenced  upon  a  general 
verdict  of  guilty.  We  think  that  the  record  discloses  that 
there  is  nothing  in  this  objection  of  substantial  merit,  and 
that  it  appears  that  the  accused  was  put  to  trial  and  con- 
victed upon  the  second  information,  with  every  opportu- 
nity to  defend  himself  against  the  offense  therein  charged. 

Judgment  of  the  Supreme  Court  of  Washington  is 
accordingly 

Affirmed. 


GRANT    BROTHERS    CONSTRUCTION     CO.     v. 
UNITED  STATES. 

ERBOB  TO  THE  SUPREME  COURT  OF  THE  TERBTrORT  OF 

ARIZONA. 

No.  182.    Argued  Januazy  21,^,  1914.— Decided  March  16,  1914. 

Errors  allegecl  to  have  been  committed  by  the  trial  court  which  do  not 
involve  anything  fimdamental  or  jurisdictiomil  must  be  regarded  as 
waived  if  they  were  not  presented  to  the  Supreme  Court  of  the 
Territory. 

An  action  by  the  United  States  to  recover  penalties  under  the  Alien 
Contract  Labor  Law  is  civil  and  attended  with  the  usual  incidients 
of  a  civil  action.    United  SUUes  v.  Regariy  ante,  p.  27. 

Where  an  action  for  penalties  was  tried  on  tbd  theory  that  the  defend^ 
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ant  was  not  liable  unlesB  the  violations  were  knowingly  oommittod 
and  the  juiy  returns  a  verdict  against  the  defendant  after  being 
charged  that  knowledge  is  an  essential  element  of  the  cause  of  acticMi, 
the  petition,  if  omitting  an  allegation  df  knowledgeyCan  be  regarded 
as  amended  to  conform  to  the  facts,  the  defendants  not  being  preju- 
diced thereby. 

It  is  most  imreasonable  to  reverse  a  judgment  for  a  defeet  in  plnading 
by  which  the  defendant  has  been  in  no  way  prejudiced. 

The  trial  court  was  right  in  refusing  to  suppress  depofiitioDS  because  the 
notices  in  regard  to  taking  them  were  defective  in  certain  leBp&cfs 
which  could  not  and  did  not  mblead  the  parties. 

While,  as  a  general  rule,  a  judgment  binds  only  the  parties  and  th^ 
priviesi  a  judgment  in  a  prior  action  may  be  adndssible  against  a 
stranger  as  prjffia/acte,  ahhou^  not  conclusive,  proof  of  facts  which 
may  be  shown  by  evidence  of  general  reputation— ^uch  as  alienage. 

The  decision  of  a  board  of  special  inquiry  that  certain  persons  were 
aliens  was  properly  admitted  in  a  suit  by  the  United  States  to  recover 
penalties  for  violations  of  the  Alien  Contract  Labor  Act,  as  prima 
facte  evidence  of  the  alienage  of  the  persons  before  the  board. 

In  tlus  case,  it  appears  from  the  evidence  that  there  was  pioof  other 
than  of  the  acts  of  the  professed  agent  to  show  his  agency  and  there 
was  also  sufficient  testimony  tomakeit  a  question  for  the  jury  to  de- 
termine whether  the  instructions  given  by  the  defendant  to  its  agent 
not  to  violate  the  Alien  Contract  Labor  Act  were  given  in  good  f  aitii. 

Under  the  Alien  Contract  Labor  Act  a  separate  penalty  shall  be  assessed 
in  respect  of  each  alien;  and  this  is  so  notwithstanding  aU  the  aliens 
for  whose  employment  penalties  are  asked  were  brought  into  the 
United  States  at  one  time.  Jf  issom,  Kanmu  db  Teams  Ry.  Co.  v. 
United  States,  2SIJJ.  8. 112. 

Ther6  was  no  error  in  this  case  in  rendering  judgment  against  defend- 
ants for  costs. 

13  Arisona,  388,  affirmed. 

The  facts^  which  involve  the  validity  of  a  judgment 
obtained  by  the  United  States  for  penalties  for  violation 
of  the  Alien  Contract  Labor  Law,  are  stated  in  the  opinion. 

Mr.  Isidore  B.  Dockweiler,  with  whom  Mr.  A.  C.  Baker 
and  Mr.  Robert  B.  Murphey  were  on  the  brief,  for  plaintiffs 
in  error: 

The  statute  is  highly  penal  and  must  be  strictly  con- 
strued so  as  to  bring  within  its  condemnation  only  those 
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who  are  shown  by  direct  and  positive  averments  in  the 
complaint  to  be  embraced  within  the  terms  of  the  law. 

Although  this  action  is  dvil  in  form,  it  is  in  fact  in  the 
nature  of  a  criminal  proceeding  in  that  it  seeks  to  recover  a 
penalty  for  the  commission  of  a  crime.  United  State$  v. 
Edffor,  45  Fed.  Rep.  46;  United  States  v.  M'Elroy,  115 
U.  S.  252;  United  Statee  v.  Gay,  95  Fed.  Rep.  226;  United 
States  v.  Tsokas,  163  Fed.  Rep.  120;  Regan  v.  UnitMi 
States,  188  Fed.  Rep.  203;  Lees  v.  United  States,  150  U.  S. 
476;  United  States  v.  Hepner,  213  U.  S.  103;  United  States 
v.  Stevenson,  215  U.  S.  100. 

For  the  distinction  between  remedial  and  penial  statutes 
see  Huntington  v.  Attria,14!fi  U.  S.  657;  Brady  v.  Daly,  175 
U.  S.  153;  2  Bishop's  New  Grim.  Law,  par.  504;  Dunbar  v. 
United  States,  156  U.  S.  185;  United  States  v.  Scott,  74 
Fed.  Rep.  213;  United  States  v.  MitcheU,  141  Fed.  Rep. 
666;  State  v.  WiUiams,  130  Indiana,  43;  State  v.  Waterlmry, 
133  Iowa,  137;  State  v.  Root,  04  App.  Div.  84;  Rex  v. 
Lawley,  2  Stra.  004. 

Knowingly,  when  applied  to  an  act  or  thing  done,  im- 
ports knowledge  of  the  act  or  thing  so  done,  as  well  as  an 
evil  intent  or  bad  purpose  in  doing  such  thing.  Rosen  v. 
United  States,  161  U.  S.  20;  Price  v.  United  States,  165 
U.  8.  311;  Verona  Cheese  Co.  v.  Murtaugh,  60  N.  Y.  314; 
DriskiU  v.  Parish,  7  Fed.  Cases,  1100;  Darriborough  v. 
Berm,  187  Fed.  Rep.  580;  United  States  v.  Craig,  28  Fed. 
Rep.  705;  United  States  v.  Bomeman,  41  Fed.  Rep.  751; 
Rex  V.  Hayes,  23  Can.  L.  T.  88,  5  Ont.  L.  Rep.  108;  State 
V.  Dams,  14  R.  I.  281;  PetObone  v.  United  States,  148 
U.  S.  200;  Urvited  States  v.  Terry,  42  Fed.  Rep.  317,  318; 
United  States  v.  Kirby,  7  Wall.  482;  United  States  v.  Clay- 
pool,  14  Fed.  Rep.  127;  Dunbar  v.  United  States,  156  U.  S. 
185;  United  States  v.  Koplik,  155  Fed.  Rep.  010;  United 
States  v.  HighJeyman,  26  Fed.  Cas.,  No.  15,361;  United 
States  V.  Janke,  183  Fed.  Rep.  277;  Blakdy  Bank  v.  Davis, 
185  Georgia,  687;  Robinson  v.  State,  6  Ga;  App.  606; 
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State  V.  Bridgewater,  171  Indiana,  1;  State  v.  Smith,  18 
N.  H.  91;  Gregory  v.  United  States,  17  Blatchf.  330;  Clark 
&  Marshall,  Crimes,  par.  55;  McDonald  v.  WiUiama,  174 
U.  S.  397,  406;  Felion  v.  United  States,  96  U.  S.  699; 
Potter  V.  United  States,  165  U.  S.  538;  Yates  v.  Jones'  NaU. 
Bank,  206  U.  S.  158;  St.  Louis  &  S.  F.  R.  Co.  v.  United 
States,  169  Fed.  Rep.  69;  St  Joseph  Stock  Yards  Co.  v. 
United  States,  187  Fed.  Rep.  104;  United  States  v.  Beatty, 
24  Fed.  Cas.  14,555;  State  v.  McBarron,  66  N.  J.  L.  680; 
UUey  V.  fTt'S,  155  Missouri,  232;  State  v.  Smith,  119 
Tennessee,  521. 

None  of  the  forty-five  counts  of  the  complaint  contains 
any  allegation  that  the  defendant  knowingly  assisted, 
encouraged  or  solicited  the  miration  or  importation  to 
the  United  States  of  the  person  named  in  eadi  count,  or 
that  the  defendant  knew  at  the  time  that  such  person  was 
an  "alien  contract  laborer"  as  defined  by  the  statute. 
Cases  supra;  Ledbetter  v.  United  States,  170  U.  S.  606; 
United  States  v.  Cook,  17  Wall.  168,  174;  United  States  v. 
Cruikshank,  92  U.  S.  542,  558;  United  States  v.  CarU,  105 
U.  S.  611;  United  States  v.  Simmons,  96  U.  S.  360;  United 
States  V.  Hess,  124  U.  S.  483;  Emns  v.  United  States,  153 
U.  S.  584. 

Failure  to  all^e  an  essential  element  of  a  statutory 
offense  is  fatal,  can  be  taken  advantage  of  at  any  time, 
and  is  not  cured  by  verdict.  Supreme  Lodge  v.  McLennan, 
171  Illinois,  417. 

This  ground  is  not  one  which  is  waived  even  by  failure 
to  demur,  so  it  is  obvious  that  it  was  not  waived  by  con- 
sent that  it  be  ovoruled.  Evans  v.  Gerken,  105  California, 
311 ;  Morris  v.  Courtney,  120  California,  63;  United  States 
v.  CarU,  105  U.  S.  611 ;  1  Bishop's  New  Crim.  Pro.,  par.  123, 
sub.  3;  Teai  v.  Walker,  111  U.  S.  242;  Kentucky  Ins.  Co.  v. 
HamOton,  63  Fed.  Rep.  93. 

It  was  error  to  admit  the  minutes  of  the  Board  of  Special 
Inquiry  showing  that  at  a  meeting  of  that  board  the  la- 
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borers  were  excluded  from  admission  to  the  United  States 
as  alien  contract  laborers. 

Defendant  was  not  a  party  to,  or  present,  or  repre- 
sented at,  and  had  no  notice  of,  the  ex  parte  hearing  of  the 
board  whose  siunmary  order  the  Govenmient  seeks,  in 
this  case,  to  introduce  against  it.  United  States  v.  Sing 
Tuck,  194  U.  S.  161.  United  States  v.  HiUs,  124  Fed,  Rep. 
831,  is  not  a  valid  authority  in  this  case.  See  Pearson  v. 
Williams,  202  U.  S.  281;  Lee  Sing  v.  United  States,  180 
U.  S.  488;  Leggaie  v.  Clark,  112  Massachusetts,  308. 

The  order  of  the  special  board  of  inquiry  is  not  com- 
petent as  a  public  record.  Naanes  v.  State,  143  Indiana, 
299;  Dewey  v.  Algire,  37  Nebraska,  6. 

For  cases  in  which  coroners'  verdicts  have  been  held 
to  be  incompetent,  see  State  v.  Turner,  Wright,  20;  Wheeler 
V.  State,  34  Oh.  St.  394,  398;  Col^t  v.  StaU,  107  Ten- 
nessee, 381;  Memphis  &  C.  R.  Co.  v.  Wombach,  84  Ala- 
bama, 149;  HoUister  v.  Cordero,  76  Calif omia,  649;  Rowe 
V.  Such,  134  California,  573;  Germania  Ins.  Co.-  v.  Ross-- 
Lewin,  24  Colorado,  43;  Central  Railroad  v.  Moore,  61 
Georgia,  151,  152;  Stale  v.  Commissioners,  54  Maryland, 
426;  Supreme  Council  v.  Brashears,  89  Maryland,  624; 
Wasey  v.  Insurance  Co.,  126  Michigan,  188;  Cox  v.  Royal 
Tribe,  42  Or^on,  365. 

The  courts  below  erred  in  permitting  evidence  as  to  the 
making  of  offers  and  promises  of  employment  to  Mexicans 
in  Mexico,  and  in  permittiAg  witnesses  to  testify  to  acts 
of  assistance  and  encouragement  rendered  by  them  to  the 
Mexicans  in  their  migration  from  Mexico  into  the  United 
States,  and  also  in  admitting  the  passes. 

An  agency,  or  the  extent  of  an  agency,  or  the  authority 
of  an  agent,  cannot  be  proven  by  the  acts  and  declarations 
of  the  person  professing  authority  to  act  as  such  agent. 
United  States  v.  Boyd,  5  How.  29;  Regan  v.  United  States^ 
183  Fed.  Rep.  293. 

The  ex  parte  depositions  taken  by  the  Government 
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should  have  been  supprasBed.  A  conunifittoa  issued  with- 
out notice  having  been  served  is  void.  Harris  v.  WaU, 
7  How.  696;  Kline  Bros.  v.  Insurance  Co.,  184  Fed.  Rep. 
969;  Knode  v.  WiUiameon,  17  WaU.  587;  Buddiam  v. 
Kirk,  3  Cr.  293;  W.  U.  TeL  Co.  v.  ColUns,  45  Eauflas,  94; 
Oamer  v.  CuOer,  28  Texas,  183;  Indiana  Pub.  Co.  v.  Ayer, 
34  Ind.  App.  284. 

The  use  of  depositions  in  an  action  to  recover  a  j)enalty 
as  a  punishment  for  a  criminal  act  was  improper  and 
infringed  on  defendant's  constitutional  right  to  be  con- 
fronted by  the  witnesses,  and  the  defendant  was  preju- 
diced thereby.    Rubfson  v.  BiUings,  140  California,  262. 

Verdict  for  defendant  should  have  been  directed. 

A  trial  court  may  direct  a  verdict  for  one  party  to  an 
action  whenever,  upon  all  the  evidence,  a  contrary  verdict, 
if  rendered  by  the  jury,  would  have  to  be  set  aside  as 
unjustified  and  unsupported  by  the  evidence.  Ryd&r  v. 
WwnbwM,  L.  R.  4  Exch.  39;  Gihlin  v.  McMvUen,  L.  R. 
2  P.  C.  Apps.  335;  Improvement  Co.  v.  Muneon,  14  W^. 
448;  Parke  v.  RoeSj  11  How.  373;  Merck.  Bk.  v.  State  Bk., 
10  Wall.  637;  Hickman  v.  Janes,  9  Wall.  201;  Estate  of 
Morey,  147  California,  495. 

The  governing  officers  of  the  defendant,  and  they  only, 
should  be  regarded  as  the  corporation  in  determining 
whether  the  defendant  corporation  knowingly  assilsted, 
encouraged  or  solicited  the  migration  or  importation  of 
any  alien  contract  laborers.  Lake  Shore  R.  Co.  v.  Prentice, 
147  U.  S.  101;  HoUard  v.  Vinton,  105  U.  S.  7;  Hindman  v. 
First  National  Bank,  98  Fed.  Rep.  562;  Denver  &  Rio 
OrandeRy.  Co.  v.  Harris,  122  U.  S.  507;  SaU  Lake  City  v. 
HoUister,  118  U.  S.  256;  PkOaddphia,  W.  &  J?.  R.  R.  Co. 
V.  Quiyleiy,  21  How.  202;  VnH/ed  States  v.  Kelso,  86  Fed. 
Rep.  304,  306;  State  v.  Morris  E.  R.  Co.,  23  N.  J.  L.  360; 
Regina  v.  Ot.  N.  of  Eng.  Ry.,  58  E.  C.  L.  315;  Conmon- 
wealth  V.  Proprs.  of  New  Bedford  Bridge,  2  Gray,  339. 

The  distinction  between  the  dvil  liability  of  a  corpora- 
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tion  for  tiie  acts  of  its  servants  and  agents,  and  the  crim- 
inal liability  of  a  corporation  for  the  criminal  acts  of  its 
servants  or  agents  is  important  in  this  case. 

A  master  or  principal  is  not  liable  criminally  for  the 
criminal  acts  of  his  servant  or  i^gent  unless  he  directedi 
assented  to  or  acquiesced  in  such  illegal  acts. 

If  the  master  does  not  aid  or  abet,  countenance  or  ap- 
prove, or  have  knowledge,  of  the  act  of  his  servants,  it  is 
the  general  rule  that  he  cannot  be  punished  criminally 
therefor,  Taylor  y.  Nixon  (1010),  2  L  R.  94;  Bex  v. 
Huggins,  2  Ld.  Raynu  1874;  2  New  Am.  &  Eng.  Enc.  Law 
&  Pr.  834;  20  Anu  &  Eng.  Ency.  Law,  176  (2d  ed);  26 
Cyc.  1545;  1  Clark  &  Marshall,  Agency,  1140;  Mechem, 
Agency,  par.  746;  88  Am.  St.  Rep.  797;  Hoover  v.  Wiee^ 
91  U.  S.  311;  Whitton  v.  State,  37  Mississippi,  379;  Ander- 
son V.  Stale,  22  Oh.  St.  305;  Commonwealth  v.  Nichoh, 
10  Met.  259;  CommonweaUh  v.  Junkin,  170  Pa.  St.  194; 
Cuehing  v.  Dill,  2  Scammon  (111.),  460;  Cuahman  v.  Oliver, 
81  Illinois,  4i^;  Satterfield  v.  West  Un.  Tel.  Co.,  23  111.  App. 
44a;Statey.Bdlii.&OhioR.R.Co.,  15  W.  Va.362;  ffoHv. 
Nor.  A  West  R.  Co.,  44  W.  Va.  36;  Williams  v.  Hendricks, 
115  Alabama,  277;  State  v.  Bacon,  40  Vermont,  456; 
Parks  v.  People,  49  Michigan,  333;  Whitecraft  v.  Vander- 
ver,  12  Illinois,  235;  Natl  v.  State,  40  Alabama,  262; 
SeSbert  v.  Suae,  40  Alabacr^,  60;  Spokane  v.  Patterson,  46 
Washington,  93;  Hijyp  v.  SUOe,  5  Blakf .  (Ind.)  149. 

In  this  case  the  guilty,  knowledge  of  the  defendant 
company  is  an  essential  ingredient  of  the  offense.  The 
general  rule  applies  that  the  master  is  not  criminally 
responsible  unless  he  participates  in,  authorises  or  con- 
sents to  the  unlawful  act.  The  exception  to  the  rule  in 
cases  where  knowledge  is  not  an  essential  element  of  the 
offense  has  no  application  to  the  present  case.  St.  Louis 
&  S.  F.  R.  Co.  V.  United  States,  169  Fed.  Rep.  69;  Fellon 
v.  United  States,  96  U.  S.  699;  United  States  v.  Beatty, 
24  Fed.  Cas.  14,555;  Chisholm  v.  DouUon,  22  Q.  B.  D.  736; 
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Verona  Cheese  Co.  v.  Murtaugh,  60  N.  Y.  314;  Coubon 
V.  Muldowney  (1904),  2  Irish  Law  Reports,  498;  State  y. 
Smith,  10  R.  I.  268;  State  v.  Hayes,  67  Iowa,  27;  Taylor 
V.  iNTixon  (1910),  2  I.  R.  94;  Wmiams  v.  Hendricks,  115 
Alabama,  277;  Paf(erson  v.  Sffofe,  21  Alabama,  571. 

There  is  no  evidence  in  the  case  at  bar  which  can  justify 
or  support  a  verdict  for  the  Government  involving  a 
finding  that  the  defendant  construction  company  know- 
ingly induced,  assisted,  encouraged  or  solicited,  or  caused 
to  be  induced,  assisted,  encouraged  or  solicited,  the  migra- 
tion or  importation  of  any  of  the  forty-five  laborers 
named  in  the  complaint. 

The  majority  of  laborers  engaged  in  railroad  construc- 
tion work  in  Arizona  are  of  Mexican  descent. 

It  was  proper  and  lawful  for  anyone  to  employ,  in  the 
United  States,  Mexican  citizens  who  had  migrat^  to  the 
United  States,  whether  of  their  own  accord,  or  whether 
they  had  been  unlawfully  induced  to  come  by  the  acts  of 
others,  not  known  to  the  employer. 

There  is  no  evidence  that  defendant's  contract  with 
Carney  authorized  or  contemplated  any  violation  what- 
ever of  the  inmiigration  act;  the  undisputed  evidence 
shows  that  it  gave  strict  orders  not  to  assist,  encourage  or 
solicit  the  importation  or  migration  of  any  laborers  from 
Mexico,  and  not  to  even  talk  to  laborers  in  Mexico. 

The  positive  and  specific  instructions  given  to  Carney 
were  given  in  absolute  good  faith.  There  is  no  evidence  to 
the  contrary.  This  is  the  only  conclusion  which  can  be 
drawn  from  the  evidence  as  a  matter  of  law. 

The  knowledge  contemplated  by  the  statute,  essential 
to  be  proven  in  the  case  at  bar,  is  actual  knowledge,  and 
not  constructive  knowledge  or  notice  of  facts  which,  upon 
inquiry,  would  lead  to  actual  knowledge. 

There  is  no  evidence  that  any  of  defendant's  officers 
had  any  actual  knowledge  of  the  illegal  acts  of  Carney  and 
others  acting  under  him. 
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There  is  no  evidence  that  the  defendant  itself  furnished 
conveyance  or  transportation,  or  paid  any  of  the  expenses 
of  said  laborers  from  Mexico  to  the  United  States. 

Proof  of  the  alienage  of  each  and  every  of  the  forty-five 
laborers  named  in  each  of  the  forty-five  counts  respectively 
of  the  complaint  was  essential  under  the  statute.  There 
was  no  proof  as  to  ihirty-five.  The  mere  fact  that  the 
laborers  were  of  Mexican  descent  is  no  proof  that  they 
were  bom  in  Mexico. 

As  the  act  makes  the  offense  a  misdemeanor,  the  Gov- 
ernment, even  when  proceeding  for  the  penalty  only, 
must  furnish  the  degree  of  proof  required  in  a  criminal 
case.  United  States  v.  Regan,  203  Fed.  Rep.  433;  Boyd  v. 
United  States,  116  U.  S.  616;  Lees  v.  United  States,  150 
U.  B.  476;  Huntington  v.  AttriU,  146  U.  S.  657;  Equitable 
Life  Assur.  Soc.^  v.  Commonwealth,  113  Kentucky,  126; 
Coffey  V.  United  States,  116  U.  S.  436;  Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  265;  UniUd  States  v.  The  Burdett,  9 
Pet.  682;  Gilbert  v.  Bone,  79  Illinois,  341;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  People,  227  Illmois,  270;  Riker  v.  Hooper, 
35  Vermont,  457;  White  v.  Comstock,  6  Vermont,  405; 
W.  H.  SmaU  &  Co.  v.  Commonwealth,  134  Kentucky,  272. 

The  court  erred  in  refusing  to  charge  the  jury  that  their 
verdict  if  for  the  Government  could  not  exceed  one  thou- 
sand dollars.  There  was  but  one  act  done,  one  offense 
committed,  and  but  one  penalty  incurred,  and  not  forty- 
five  offenses  nor  forty-five  penalties. 

Under  the  statute  one  shipment  of  laborers  constitutes 
but  one  misdemeanor,  and  but  one  penalty  is  incurred. 
One  act  cannot  be  split  or  divided  into  many  offenses  and 
the  penalties  thereby  multiplied.  Bait.  &  Ohio  S.  W.  R.  R. 
Co.  V.  United  States,  220.  U.  S.  94;  Standard  Oil  Co.  v. 
United  States,  164  Fed.  Rep.  376. 

The  mere  inducing  and  soliciting  of  an  alien  laborer 
fixes  the  status  of  the  person  as  an  alien  contract  laborer, 
but  does  not  authorize  a  verdict  for  the  penalty. 
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The  instruction  authoiued  a  verdict  for  the  Govern-^ 
ment  without  any  finding  of  knowledge  by  the  defendant 
of  the  status  of  tiie  person  as  an  alien  conlxact  laborer. 

The  instruction  is  an  attempt  to  extend  the  issues 
raised  in  the  pleadingSi  and  is  therefore  emmeous.  11 
Ency.  PL  A  Pr.,  p.  169, 

One  cannot  be  said  to  consent  to  an  act  of  the  ooaunis- 
sion  of  which  he  had  no  knowledge.  McDonald  v.  Wil- 
Zidnw,174U-S.397,406. 

It  was  error  to  award  judgment  for  costs  against  the 
defendant   Phillips  y.  Gaines,  131  U.  S.  CLXIX^  appx. 

At  common  law  costs  are  not  recoverable  against  the 
opposite  party.  United  Stales  v.  Ringgold,  8  Pet.  150; 
AnUmi  v.  Oreenhaw,  107  U.  S.  769;  UnUed  States  v.  Ver- 
diet,  164  U.  S.  213;  Pine  River  Co.  v.  United  States,  186 
U.  S.  279. 

Mr.  Assistant  Attorney  Oeneral  WaUace  for  the  United 

States. 

Mr.  Justice  Van  Dbvantbb  delivered  the  opinion  of 
the  court. 

In  an  action  of  debt,  tried  to  the  court  and  a  juiy,  in  one 
of  the  district  courts  of  the  Territory  of  Arizona,  the 
United  States  recovered  a  judgment  against  the.  Grant 
Brothers  Construction  Company,  a  California  corporation^ 
for  the  prescribed  penalty  of  $1,000  for  each  of  forty*five 
alleged  violations  of  §  4  of  the  Alien  Immigration  Act 
of  February  20,  1907,  c.  1134,  34  Stat.  898;  and  upon  an 
appeal  to  the  Supreme  Court  of  the  Territory,  the  judg- 
ment was  affirmed.  13  Arizona,  388.  The  construction 
company  and  the  surety  upon  its  supersedeas  bond  then 
sued  out  this  writ  of  error,  claiming  that  divers  errors  had 
been  committed  by  the  trial  court  which  should  have  been, 
but  were  not,  corrected  by  the  appellate  court. 
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The  portions  of  the  statute  upon  which  the  action  was 
founded  are  as  follows : 

''Sec.  2.  That  the  following  classes  of  aliens  shall  be 
excluded  from  admission  into  the  United  States:  •  •  • 
persons  hereinafter  called  contract  laborers,  who  have 
been  induced  or  solicited  to  migrate  to  this  country  by 
offers  or  promises  of  employment  or  in  consequence  of 
agreements,  oral,  written  or  printed,  express  or  implied, 
to  perform  labor  in  this  country  of  any  kind,  skilled  or 
unskilled;  •  .  •  And  provided  furtiier,  That  skilled 
labor  may  be  imported  if  labor  of  like  kind  unemployed 
cannot  be  found  in  this  country:  And  provided  furrier, 
That  the  provisions  of  this  law  applicable  to  contract 
labor  shall  not  be  held  to  exclude  professional  actors, 
artists,  lecturers,  singers,  ministers  of  any  religious  de- 
nomination, professors  for  colleges  or  seminaries,  persons 
belonging  to  any  recognized  learned  profession,  or  persons 
employed  strictly  as  personal  or  domestic  servants. 

''  Si&G.  4.  That  it  shall  be  a  misdemeanor  for  any  person, 
company,  partnership,  or  corporation,  in  any  manner 
whatsoever,  to  prepay  the  transportation  or  in  any  way  to 
assbt  or  encourage  the  importation  or  migration  of  any 
contract  laborer  or  contract  laborers  into  the  United 
States,  unless  such  contract  laborer  or  contract  laborers 
are  exempted  under  the  terms  of  the  last  two  provisos 
eontaioed  in  section  two  of  this  Act. 

"Sec.  6.  That  for  every  violation  of  any  of  the  provi- 
sions of  section  four  of  this  Act  the  persons,  partnership; 
company,  or  corporation  violating  the  same,  by  know- 
ingly assistiag,  encouraging,  or  soliciting  the  migration 
or  importation  of  any  contract  laborer  into  the  United 
States  shall  forfeit  and  pay  for  every  such  offense  the  sum 
of  one  thousand  dollars,  which  may  be  sued  for  and  re- 
covered by  the  United  States,  or  by  any  person  who  shall 
first  bring  his  action  therefor  in  his  own  name  and  for  his 
VOL.  ccxxxii— 42 
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own  benefit,  including  any  such  alien  thus  promised  labor 
or  service  of  any  kind  as  af oresaid,  as  debts  o(  like  amount 
are  now  recovered  in  the  courts  of  the  United  States;  and 
separate  suits  may  be  brought  for  each  alien  thus  promised 
labor  or  service  of  any  kind  as  aforesaid*  And  it  shall  be 
the  duty  of  the  district  attorney  of  the  proper  district  to 
prosecute  every  such  suit  when  brou^t  by  the  United 
States." 

The  petition  contained  forty-five  counts,  each  charging, 
with  considerable  detail,  that  the  defendant,  by  cSers  and 
promises  of  employment  and  by  providing  transportation 
and  paying  expenses,  assisted,  encouraged  and  solicited 
the  migration  and  importation  into  the  United  States  from 
Mexico  of  a  designated  alien  laborer  who  was  not  within 
the  terms  of  either  of  the  last  two  provisos  in  §  2  of  the 
statute.  A  different  alien  laborer  was  named  in  each 
count,  and  the  date  of  the  offending  act  was  given  in  all  as 
October  29,  1909- 

In  a  preliminary  way,  the  evidence  tended  to  show  these 
facts:  The  construction  company  was  building  a  line  of 
railroad  in  southern  Arizona,  near  Naco,  a  town  on  the 
international  boundary.  Laborers  in  large  nimibers  were 
required  for  the  work,  and  in  August,  1909,  the  company 
employed  one  Carney  to  procure  laborers  for  it  and  to 
take  them  to  the  vicinity  of  the  work.  For  this  he  was  to 
be  paid  one  dollar  in  gold  for  each  laborer  secured  and 
twenty  cents  for  each  meal  provided  while  they  were  en 
route.  It  was  contemplated  that  he  would  arrange  with 
others  to  aid  him,  and  he  secured  the  assistance  of  Holler, 
Rupelius  and  Randall,  who,  like  himself,  were  located  at 
Nogales,  another  boundary  town.  Under  this  employment 
Carney  procured,  and  the  company  accepted,  prior  to  the 
transaction  in  question,  about  450  laborers,  95  per  cei\t. 
of  whom  were  Mexicans.  Many  of  these  came  across  the 
line  on  their  own  initiative  and  were  then  engaged  by 
Holler,  but  a  substantial  niunber  were  engaged  in  Mexico 
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by  Rupelius  and  then  brought  into  the  United  States  at 
Nogales.  Only  a  few  days  before  the  transaction  in  ques- 
tion, Rupelius  gathered  together  80  or  90  in  Mexico  and 
induced  them  to  enter  the  United  States  at  Nogales  by 
promising  that  the  construction  company  would  employ 
them,  which  it  did. 

As  respects  the  45  laborers  named  in  the  petition  there 
was  evidence  tending  to  show  the  following:  These  men 
were  citizens  of  Mexico  and  were  imskilled  laborers  who 
were  not  within  the  exemptions  specified  in  the  last  two 
provisos  in  §  2  of  the  statute.  They  were  secured  at  Her- 
moeillo,  Mexico,  by  Rupelius,  October  28,  1909,  were 
brought  into  the  United  States,  at  Naco,  by  Randall  the 
next  day,  were  there  taken  into  custody  by  an  immigration 
inspector,  and  were  examined  before  a  board  of  special 
inquiiy.  The  board  found  that  they  were  alien  contract 
laborers,  ordered  that  they  be  excluded,  and  notified  them 
of  the  order  and  of  their  right  to  an  appeal.  After  consult- 
ing with  the  Mexican  Consul  at  Naco  they  waived  that 
right,  and  most  of  them  were  returned  to  Mexico,  a  few 
being  detained  as  witnesses.  Rupelius  had  induced  them 
to  leave  HermosiUo  and  come  into  the  United  States  by 
offers  and  promises  of  employment  by  the  construction 
company.  They  were  brought  to  Naco  upon  a  railroad 
pass  procured  by  Carney  and  purporting  to  have  been 
issued  on  account  of  the  construction  company,  and  their 
only  meal  en  route  was  provided  by  Holler  at  Carney's 
suggestion.  During  the  latter  part  of  their  journey  they 
were  in  charge  of  Randall,  who  had  been  directed  by 
Carney  to  deliver  them  to  McDonald,  an  agent  of  the  con- 
struction company,  who  was  expected  to  be  at  Naco  to 
receive  them.  McDonald  was  there,  having  come  in  from 
one  of  the  company's  camps  that  day.  He  endeavored  to 
hasten  the  proceedings  before  the  board  of  inquiry  in  order 
that  he  might  get  the  men  out  to  the  camp  that  afternoon, 
and  also  provided  a  meal  for  them  while  the  proceedings 
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were  in  progress.  This  was  th^  first  party  of  Mexicans 
that  Carney  had  attempted  to  bring  into  the  country  at 
Naco.  Others  had  been  brought  in  at  Nogales.  Accord- 
ing to  his  statement;  the  inspection  officers  at  the  latter 
place  had  been  particularly  liberal  in  admitting  Mexican 
laborers  procured  for  the  construction  company;  and  he 
suggested  to  the  inspectors  at  Naco  that  like  action  on 
their  part  would  be  appreciated,  but  the  suggestion  did  not 
find  favor  with  them. 

There  were  some  direct  contradic^tions  in  the  evidence, 
different  portions  gave  rise  to  opposing  inferences,  and 
parts  of  it  were  more  or  less  improbable;  but  as  it  was  the 
province  of  the  jury  to  pass  on  such  matters,  which  it  did 
by  the  verdict,  they  require  no  other  notice  than  they  will 
receive  presently. 

As  several  of  the  alleged  errors,  not  involving  anything 
fundamental  or  jurisdictional,  were  not  presented  to  the 
appellate  court  for  consideration,  they  must  be  regarded 
as  waived  and  will  be  passed  without  further  notice. 
Montana  Railway  Co.  v.  Warren,  137  U.  S.  348,  361;  OUa 
Valley  Railway  Co.  V.  Hall,  ante,  pp.  94,  98, 

It  is  complained  that  the  trial  court  permitted  the  Gov- 
ernment to  read  in  evidence  the  depositions  of  absent  wit- 
nesses, instructed  the  jury  to  return  a  verdict  for  the  Gov- 
ernment if  the  evidence  reasonably  preponderated  in  its 
favor,  and  in  other  ways  treated  the  case  as  civil  in  sub- 
stance as  well  as  in  form.  But  the  trial  court  was  ri^t. 
An  action  such  as  this  is  civil  and  is  attended  with  the 
usual  incidents  of  a  civil  action.  United  States  v.  Regan, 
ante,  p.  37. 

The  petition  did  not  allege  that  the  acts  charged  against 
the  construction  conipany  were  knowingly  done,  and  it  is 
said  that  this  operated  to  render  the  recovery  erroneous. 
No  doubt  the  petition  was  defective.  A  right  to  the  pen- 
alty arises  only  where  §  4  is  violated  ''by  knowingly  as- 
sisting, encouraging  or  soliciting  the  mic^tion  or  impor- 
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tation''  of  an  alien  contract  laborer  into  the  United  States. 
Knowledge  being  an  element  of  what  is  penalized,  it  must 
be  included  in  the  statement  of  a  cause  of  action  for  the 
penalty.  But  there  are  reasons  why  the  defect  did  not 
render  the  recovery  erroneous.  The  defect  was  not  pointed 
out  in  the  trial  court.  On  the  contrary,  the  case  was  tried 
as  if  the  omitted  allegation  were  in  the  petition.  Both 
parties  introduced  evidence  bearing  upon  the  company's 
knowledge,  both  presented  requests  for  instructions  treat- 
ing it  as  an  essential  factor  in  the  case,  and  the  jiuy  was 
instructed  upon  that  theory.  In  its  charge  the  court  said 
that  before  any  verdict  could  be  returned  for  the  Govern- 
ment it  must  appear  from  the  evidence  that  some  repre- 
sentative of  the  defendant  company,  for  whose  act  it 
would  be  responsible,  ''knowingly  assisted  or  knowin^y 
encouraged  or  knowingly  solicited  or  knowingly  caused 
others  to  assist  or  encourage  or  solicit  the  migration  or  im- 
portation of  an  alien  Mexican  contract  laborer  into  the 
United  States."  And  again:  "Where  knowledge  is  an 
essential  ingredient  of  a  cause  of  action,  the  existence  of 
the  knowledge  becomes  a  question  to  be  determined  by 
the  jury,  upon  a  consideration  of  all  the  facts  and  circum- 
stances in  the  ease."  It  is  therefore  quite  plain  that  the 
jury  found  from  the  evidence  that  the  acts  charged  against 
the  defendant  were  knowingly  done,  and  the  petition  may 
well  be  treated  as  amended  to  conform  to  the  facts.  Ariz. 
Rev.  Stat.  1901,  §§  1288,  1293;  Reynolds  v.  Stockton,  140 
U.  S.  254,  266.  The  defendant  was  in  no  wise  prejudiced 
by  the  defect,  and  to  make  it  a  ground  for  reversing  the 
judgment,  notwithstanding  the  theoiy  upon  which  the 
trial  proceeded,  would  be  most  unreasonable.  San  Juan 
Light  Co.  v.  Requena,  224  U.  S.  89,  96;  Campbell  v.  United 
States,  Id.  99,  106. 

Complaint  is  made  of  the  denial  of  a  motion  to  suppress 
certain  depositions,  subsequently  read  in  evidence,  which 
the  Government  had  taken  under  a  commission  issued  by 
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the  clerk.  The  only  ground  for  the  motion  to  which  our 
attention  is  invited  is  that  the  preliminary  notice  described 
the  case  as  pending  in  the  second  district  when  it  was  pend- 
ing in  the  first.  The  case  had  been  brought  in  the  former, 
and  was  transferred  to  the  latter  at  the  defendant's  in- 
stance. The  notice  and  accompanying  interrogatories 
were  prepared  before  and  served  after  the  transfer.  The 
purpose  of  the  notice  was  to  inform  defendant's  counsel 
of  the  intended  application  for  a  commission  and  of  the 
proposed  interrogatories  and  to  give  opportimity  for  filing 
cross-interrogatories.  See  Ariz.  Rev.  Stat.  1901,  §§  2507, 
2513.  No  cross-interrogatories  were  filed  in  either  district, 
and  after  the  expiration  of  the  time  allowed  for  them  the 
clerk  of  the  district  in  which  the  case  was  pending  issued 
the  commission.  Counsel  for  the  defendant  could  not  have 
been  misled  or  confused  by  the  error  in  the  notice,  for  they 
were  fully  informed  of  the  transfer,  having  perfected  it  the 
day  before  the  notice  was  served.  In  these  circmnstances 
the  trial  court,  as  also  the  Supreme  Court  of  the  Territory, 
held  that  the  error  was  inconsequential  and  did  not  require 
the  suppression  of  the  depositions.  We  perceive  no  reason 
for  disturbing  that  conclusion.  On  the  contrary,  we  think 
it  was  plainly  correct. 

Over  the  defendant's  objection,  the  decision  of  the  board 
of  special  inquiry  was  admitted  in  evidence  as  tending  to 
prove  that  the  45  men  were  aliens,  and  it  is  said  that  this 
was  error  because  the  defendant  was  not  a  party  to  the 
proceeding.  One  of  the  questions  committed  by  law  to  the 
board  for  decision,  subject  to  an  appeal  to  the  Secretary 
of  Commerce,  was  whether  the  men  were  aliens.  The 
document  admitted  in  evidence  disclosed  that,  after  a 
hearing,  the  board  determined  that  question  in  the  af- 
firmative, and  that  the  men  acquiesced  by  waiving  their 
right  to  an  appeal.  In  that  way  their  status  as  aliens  was 
conclusively  established  as  between  themselves  ^d  the 
United  States.    It  is  true  that  the  defendant  was  not  a 
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party  to  that  proceeding,  and  that  as  a  general  rule  a  judg- 
ment binds  only  the  parties  and  their  privies.  But  it  is 
equally  true  that  a  judgment  in  a  prior  action  is  admissible^ 
even  against  a  stranger,  as  prima  facie,  but  not  condudve, 
proof  of  a  fact  which  may  be  shown  by  evidence  of  general 
reputation,  such  as  custom,  pedigree,  race,  death  and  the 
like,  and  this  because  the  judgment  is  usually  more  per- 
suasive than  mere  evidence  of  reputation.  1  Starkie  Ev. 
386;  1  Greenleaf  Ev.,  §§  139,  526,  555;  Patterson  v.  Gaines, 
6  How.  560,  599;  PHe  v.  McBratney,  15  Illinois,  314,  319; 
McCoUvm  V.  Fiizsimcns,  1  Rich.  (So.  Car.)  252,  In  prin- 
ciple, alienage  is  within  the  latter  rule,  and  so  the  board's 
decision  was  properly  admitted  in  evidence  for  the  pur- 
pose stated. 

Considerable  evidence  was  admitted,  over  the  defend- 
ant's objection,  of  the  acts  and  declarations  of  Carney  and 
his  assistants  while  they  were  prociuing  laborers  in  Mexico 
and  bringing  them  into  the  United  States,  and  it  is  con- 
tended that  this  was  violative  of  the  rule  that  the  acts 
and  declarations  of  a  professed  agent  are  not  admissible 
to  prove  the  existence  or  extent  of  his  agency.  See  United 
States  V.  Boyd,  5  How.  29,  50,  But  the  contention  rests 
upon  a  misconception  of  what  the  record  discloses.  This 
evidence  was  not  admitted  to  establish  the  agency  or  its 
extent,  but  to  show  that  the  laborers  came  into  the  United 
States  in  circumstances  which  rendered  their  migration  or 
importation  unlawful.  Whether  the  defendant  was  re- 
sponsible for  what  was  done  was  another  question.  The 
trial  court  recognized  this  and  expressly  ruled  that  the 
agency  must  be  otherwise  shown,  and  we  agree  with  the 
territorial  coiui»  in  thinking  there  was  other  evidence 
tending  to  prove  the  agency  and  that  it  embraced  what 
was  done. 

The  evidence  disclosed  that  when  the  arrangement  was 
made  with  Carney,  and  on  one  or  two  occasions  there- 
after, he  was  in  terms  instructed  not  to  engage  any  laborer 
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in  Mexico  and  not  to  induce  or  assist  any  laborer  to  migrate 
thence  into  the  United  States,  and  because  of  this  it  is 
sdd  that  the  evidence  afforded  no  basis  for  holding  the 
defendant  responsible  for  the  acts  of  Carney  and  his  as- 
sistants in  inducing  and  aiding  the  migration  or  importa- 
tion of  the  laborers  named  in  the  petition.  In  dealing 
with  this  point  the  courts  below  held  that  under  the  evi- 
dence as  a  whole  it  was  an  admissible  conclusion  that  the 
instructions  to  Carney  were  not  given  in  good  faith  or 
were  in  effect  abrogated  by  acquiescence  in  their  non- 
observance.  An  examination  of  the  evidence  as  set  forth 
in  the  record  satisfies  us  that  it  afforded  reasonable  sup- 
port for  either  of  these  conclusions  and  therefore  that  the 
question  was  properly  one  for  the  jury.  And  upon  looking 
at  the  court's  charge  as  incorporated  into  the  record  we 
find  that  the  matter  was  fairly  and  adequately  submitted. 

Although  conceding  that  there  was  evidence  that  ten  of 
the  men  were  citizens  of  Mexico,  the  company  claims  that 
there  was  no  evidence  of  the  alienage  of  the  other  thirty- 
five.  It  must  be  held  otherwise.  Not  only  did  the  decision 
of  the  board  of  inquiry  constitute  such  evidence,  but  it 
was  distinctly  testified  by  some  of  the  men,  who  became 
witnesses  at  the  trial,  that  ''they  were  all  Mexicans,^' 
meaning  thereby,  as  the  context  shows,  that  they  were  all 
citizens  of  Mexico. 

Still  another  contention  is  that  as  all  the  men  named  in 
the  petition  were  brought  into  the  United  States  at  one 
time  there  was  but  a  angle  violation  of  the  statute  and 
only  one  penalty  could  be  recovered.  The  statute  declares 
that  ''separate  suits  may  be  brought  for  each  alien  thus 
promised  labor  or  service,"  and  this  plainly  means  that  a 
separate  penalty  shall  be  assessed  in  respect  of  each  alien 
whose  migration  or  importation  is  knowingly  assisted, 
encouraged  or  solicited  in  contravention  of  the  statute. 
See  Missouri,  Kansas  &  Texas  Ry.  Co.  v.  United  States^ 
231  U.  S.  112- 
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The  action  of  the  court  in  rendering  judgment  against 
the  defendant  for  the  costs  is  qhallenged,  but  this  was  so 
clearly  right  as  to  render  discussion  of  it  unnecessary. 
Ariz.  Rev.  Stat.  1901,  §§  1543,  2639;  KiOredge  v.  Race,  92 
U.  S.  116, 121 ;  United  States  v.  Verdier,  164  U.  S.  213,  219. 
-  As  we  find  no  prejudicial  error  in  the  record,  the  judg- 
ment is 

Affirmed, 


STEWART  V.  PEOPLE  OF  THE  STATE  OF 
MICHIGAN- 
ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  MICHIGAN. 
No.  239.    Argued  March  6,  1914.— Decided  March  23,  1914. 

Crentihaw  v.  AfkansaSj  227  U.  S.  389,  followed  to  effect  that  the  negotia- 
tion of  sales  of  goods  which  are  in  another  State,  for  the  purpose  of 
introducing  them  into  the  State  in  which  the  negotiation  is  made,  is 
interstate  commerce. 

Where  one  has  been  convicted  for  violating  a  state  statute  which  is 
unconstitutional  as  applied  to  the  act  conmiitted,  the  conviction 
cannot  be  sustained  because  there  was  proof  of  another  violation 
with  which  he  was  not  charged,  as  conviction  for  the  latter  would 
be  condemnation  without  hearing  which  would  be  denial  of  due  proc- 
ess of  law. 

167  Michigan,  417,  reversed. 

The  facts^  which  involve  the  validity  under  the  com- 
merce clause  of  the  Federal  Constitution  of  a  conviction 
under  the  peddling  and  hawkmg  license  act  of  Michigan, 
are  stated  in  the  opinion. 

Mr.  Oeorge  M.  Valentine  and  Mr.  G.  W.  Bridgman  for 
plaintiff  in  error,  submitted: 
Section  8  of  Art.  I  and  §  2  of  Art.  IV  of  the  Constitu- 
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tion  are  to  be  tiberally  constraed  for  the  benefit  of  the 
States  and  their  citizens. 

The  authority  of  Coi^ress  in  this  regard  is  exclusive, 
and  no  State,  except  in  the  exercise  of  the  police  power 
for  the  security  of  the  lives,  health,  and  comfort  of  per- 
sons and  the  protection  of  property,  can  make  any  law 
or  regulation  which  will  affect  the  free  and  xmrestrained 
intercourse  and  trade  between  the  States  as  the  Fed- 
eral Constitution  left  it,  or  which  will  impose  any  dis- 
criminating burden  or  tax  upon  the  citizens  or  products 
of  other  States  coming  or  brought  within  its  jurisdic- 
tion. 

The  state  court  erred  in  holding  the  transactions  to  be 
domestic  conmierce,  simply  because  plaintiff  in  error 
caused  the  goods  for  which  he  had  taken  orders  to  be  con- 
signed to  himself  in  the  State  of  Michigan,  with  no  mark 
upon  any  of  the  goods  to  indicate  that  they  were  to  fiU 
any  particular  order  or  that  they  were  for  any  particular 
person.  See  Aaher  v.  Texas,  128  U.  S.  129;  Robhins  v. 
Shelby  Taxing  District,  120  U.  S.  489;  Brennan  v.  Tibas- 
viUe,  153  U.  S.  289;  CaldweU  v.  North  Carolina,  187  U.  S. 
622;  Rearidc  v.  Pennsylvania,  203  U.  S.  607;  Dozier  v. 
Alabama,  219  U.  S.  124;  Crenshaw  v.  Arkansas,  227  U.  S. 
389;  Dillon  on  Mun.  Corp.,  5th  ed.,  p.  2328,  §  1356. 

Importation  of  goods  from  outside  the  State  as  ordered 
by  purchasers  is  an  act  of  interstate  conmierce,  although 
the  goods  are  shipped  to  a  general  agent  in  the  State, 
who  re-packs  them  and  sends  them  to  subordinate  agents, 
who  deliver  them  to  the  purchasers.  Huntington  v. 
Mohan,  142  Indiana,  695;  Bloomington  v.  Bourland,  137 
Illinois,  534;  McLaughlin  v.  South  Bend,  126  Indiana,  471 ; 
Martin  v.  Rosedale,  130  Indiana,  109;  Carstairs  v.  0* Den- 
nett, 154  Massachusetts,  357;  People  v.  Bunker,  128  Michi^ 
gan,  160;  Stone  v.  State,  117  Georgia,  292;  Turner  v.  State^ 
41  Tex.  Crim.  Rep.  545;  In  re  Spain,  47  Fed.  Rep.  208; 
South  Bend  v.  Glasby,  50  Washington,  598. 
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Mr.  Of  ant  FeUowSj  Attorney  General  of  the  State  of 
Michigan^  for  defendant  in  error. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  wad  tried  and  convicted  in  a  Jiistioe 
Court  upon  a  criminal  information  which  charged  that 
'-one  David  J.  Stewart  did  travel  from  place  to  place 
within  the  County  of  Berrien^  State  of  Michigan,  for  the 
purpose  of  taking  orders  for  the  purchase  of  goods,  wares 
and  merchandise,  by  sample,  lists  and  catalogues,  with- 
out having  then  and  there  obtained  a  license  as  a  hawker 
and  peddler  as  required  and  provided  by  chapter  136  of  the 
compiled  laws  of  Michigan,  of  1897,  as  amended.''  From 
that  judgment  an  appeal  was  taken  to  the  county  court 
where  th^  cause  was  tried  de  novo  by  a  jury,  resulting 
agarn  in  a  conviction,  and  that  judgment  was  affirmed 
by  the  Supreme  Court  of  the  State  (167  Michigan,  417). 
Tliis  writ  of  error  was  then  prosecuted. 

There  are  several  assignments  of  error  of  a  Federal 
nature,  but  the  consideration  of  one — ^the  asserted  re- 
pugnancy of  the  statute  upon  which  the  warrant  was 
based  to  the  commerce  clause  of  the  Constitution  of 
the  United  States — ^will  enable  us  to  dispose  of  the  case. 
The  statute  provides: 

''No  person  shall  be  authorized  to  travel  from  place  to 
place  within  this  state,  for  the  piurpose  of  carrying  to  sell 
or  exposing  to  sale  any  goods,  wares,  or  merchandise, 
or  to  take  orders  for  the  purchase  of  goods,  wares,  or  mer- 
chandise, by  sample  list  or  catalogues,  imless  he  shall  have 
obtained  a  license  as  a  hawker  and  peddler  in  the  manner 
hereinafter  directed." 

Violation  of  the  statute  was  made  a  misdemea  aor 
punishable  by  fine  or  imprisonment. 

Briefly  stated,  the  material  facts,  which  are  uncontro- 
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verted;  are  as  follows:  The  defendant  resided  in  the  City 
of  Chicago  where  he  was  engaged  in  the  general  merchan- 
dise business;  but  much  of  his  time  was  spent  in  the  State 
of  Michigan  soliciting  orders  for  groceries  and  other  mer- 
chandise to  be  shipped  from  his  Chicago  store.  Duplicates 
of  the  orders  secured  were  mailed  by  him  to  his  manager 
in  Chicago,  and  goods  corresponding  to  the  orders  were 
shipped  in  carload  lots  from  the  Chicago  store  consigned 
to  the  defendant  at  St.  Joseph  and  other  points  in  Berrien 
County,  Michigan.  Upon  the  arrival  of  the  cars  at  St. 
Joseph  the  goods  were  delivered  to  the  customers  by  dray- 
men employed  by  the  defendant,  who  filled  the  orders 
at  the  car  by  checking  from  the  original  orders,  there 
being  no  identifying  marks  on  the  packages,  except  as 
to  their  contents.  Customers  livii^  at  a  distance  received 
notice  by  mail  of  the  arrival  of  the  cars  and  called  or  sent 
for  their  goods.  If  for  any  reason  any  orders  were  unde- 
livered, the  goods  corresponding  to  such  orders  were  re- 
turned to  the  Chicago  store  or  placed  in  a  storeroom  which 
the  defendant  hired  in  Benton  Harbor,  Michigan,  and 
there  is  some  evidence  tending  to  show  that  occasional 
sales  were  made  by  the  defendant  from  the  storeroom  and 
from  the  car  without  previous  solicitation. 

Upon  the  above  facts  the  trial  court  charged  the  jury 
as  follows: 

"  In  this  case  it  is  claimed  by  the  defendant  that  he  was 
engaged  in  interstate  commerce  and  that  he  was  protected 
by  the  Interstate  Commerce  Law. 

"Now,  it  is  true  that  a  wholesale  merchant  or  grocer, 
m  the  City  of  Chicago  for  instance,  can  solicit  orders 
through  an  agent  in  this  state  and  he  can  send  an  agent 
here  to  deliver  the  goods. 

''The  facts,  however,  in  this  case  are  different.  The 
goods  were  shipped  here  in  a  car  consigned  to  the  defend- 
ant himself.  The  goods  were  never  consigned  to  the  man 
who  made  the  order,  and  when  they  got  here  they  were 
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not  the  goods  of  the  man  who  made  the  order  because  if, 
any  of  thoee  men  who  had  made  an  order  had  gone  down 
to  the  car  they  could  not  have  clauned  the  goods  that  were 
there  because  they  could  not  be  identified.  The  packages 
were  mixed  promiscuously  in  boxes  and  there  were  no 
names  on  the  packages.  Moreover,  those  goods  were 
not  shipped  according  to  the  usual  coiurse  of  business, 
promptly,  but  there  was  a  delay  of  some  two  or  three 
months  in  the  shipment  of  those  wares. 

^'  I  hold,  gentlemen,  that  there  was  no  sale  ever  consum- 
mated until  the  goods  were  actually  delivered  by  the 
drayman  at  the  house.  Ordinarily  the  sale  is  consum- 
mated at  Chicago  (where  goods  are  ordered  from  Chicago) 
and  the  sale  is  consummated  the  moment  they  are  shipped 
at  the  City  of  Chicago,  directed  to  the  consignee.  In  this 
case  no  sale  was  consummated  whatever  until  the  goods 
were  actually  delivered  at  the  house. 

^'So  I  hold,  practically,  that  the  car  was  a  mere  ware- 
house or  place  of  doing  business  by  the  defendant,  and  it 
was  there  that  he  distributed  the  goods  as  he  pleased.  For 
that  reason,  gentlemen,  I  hold  that  the  defendiM^t  comes 
within  the  law  and  that  he  is  what  is  called  a  hawker  and 
peddler. 

*  4k  ♦  4k  ♦  ♦♦  4k 

^'In  this  case,  as  it  is  only  a  matter  of  law,  and  there 
are  no  facts  in  dispute,  it  will  be  your  duty  of  course,  as 
a  matter  of  form,  to  follow  the  direction  of  the  coiurt,  I 
find,  gentlemen  of  the  jury,  in  this  case  that  the  de^' 
f endant,  imd^  the  evidence  and  the  law,  is  guilty  of  the 
charge.    •    •    .'^ 

And  the  correctness  of  the  charge  thus  given  was  in 
terms  sustained  by  the  Supr^ne  Court  of  the  State  in  its 
opinion. 

The  charge  as  thus  given  and  aflSbrmed  is  clearly  in  con- 
flict with  the  rule  announced  in  Crenshaw  v.  Arkanma, 
227  U.  S.  380,  and  the  cases  there  reviewed.    Indeed, 
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reference  to  authority  is  unneceflsary,  since  it  was  admitted 
in  the  argument  at  bar  that  the  judgment  below  in  so  far 
as  it  aflSnned  the  action  of  the  trial  court  in  holding  that 
there  could  be  a  conviction  because  of  the  deliveries  of 
merchandise  from  the  cars  to  fill  orders  previously  solicited 
and  obtained  was  erroneous  because  in  conflict  with  the 
conmierce  clause  of  the  Constitution.  But  it  is  said  al- 
though there  was  manifestly  reversible  error  from  this 
point  of  view,  nevertheless  as  from  another  point  of  view 
there  was  a  ground  adequate  to  sustain  the  judgment, 
there  should  be  an  aflSrmance.  The  court  below  it  is  said, 
not  only  placed  its  affirmance  upon  the  erroneous  ruling 
as  to  the  sales  made  under  orders,  but  also  upon  the  ground 
that  there  was  evidence  showing  some  sales  made  from 
the  car  or  store-room  not  und^  previous  orders  and  as 
the  latter  sales  were  not  within  the  shelter  of  the  conmierce 
clause,  therefore  the  affirmance  on  that  ground  was  an 
independent  non-Federal  conclusion  sustaining  the  action 
of  the  court  and  calling  for  the  duty  of  affirmance.  But 
this  proposition  disregards  the  fact  Uiat  tiiie  only  charge 
made  against  the  accused  was  for  peddling  and  that  the 
instructions  of  the  court  and  the  whole  course  of  the  trial 
conclusively  established  that  the  sales  made  from  the  car, 
as  the  result  of  the  orders  solicited,  formed  the  sole  basis 
for  the  prosecution,  and  the  conviction  therefore  related 
to  that  and  to  that  alone.  If  then  it  be  admitted  that  the 
judgment  below  was  placed  upon  two  grounds,  such  ad- 
mission would  not  establish  that  the  judgment  rested 
upon  an  independent  state  ground  adequate  to  sustain  it, 
since  the  fiirst  ground  it  is  admitted  was  Federal  and  er- 
roneous, and  the  second  ground  if-  upheld  would  amount 
to  a  condemnation  without  hearing  and  therefore  consti- 
tute a  denial  of  due  process  of  law.  Thus  tiiie  proposition 
if  sustained  would  require  us  to  hold  that  an  admitted 
violation  of  one  constitutional  right  must  be  left  imcor- 
rected  because  at  the  same  time  another  and  equally 
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fundamental  constitutional  right  was  disregarded^  a  con- 
clusion which  would  give  effect  to  both  wrongs  obviously 
demonstrates  our  plain  duty  to  reverse  and  remand  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Reversed. 


RILEY  V.  COMMONWEALTH  OF  MASSA- 
CHUSETTS. 

ERROR  TO  THE  SUPERIOR  COI7RT  OF  THE  STATE  OF 
MASSAGHTTSETTS. 

No.  22S.    Argued  March  4,  5,  1914.— Decided  March  23,  1914. 

A  state  statute  limiting  the  hours  of  labor  in  factories  for  women,  if 
otherwise  valid,  is  not  unconstitutional  as  depriving  the  employer 
or  employ^  of  property  without  due  process  of  law  by  limiting  the 
right  to  buy  and  sell  labor  and  infringing  the  liberty  of  contract  in 
that  respect.    ilfti^Ter  v.  Oregon,  208  U.  S.  412. 

It  being  competent  for  the  State  to  restrict  the  hours  of  employment 
of  a  class  of  laborers,  it  is  also  competent  for  the  State  to  provide 
administrative  means  against  evasion  of  such  restrictions.  C,  B,  A 
Q.  Ry,  v.  McGuirey  219  U.  S.  549. 

The  wisdom  and  legality  of  the  means  adopted  by  the  legislature  to 
enforce  proper  restrictions  on  employment  of  labor  cannot  be  judged 
by  extreme  instances  of  their  operation. 

Section  48  of  the  Labor  Act  of  1909  of  Massachusetts,  regulating  the 
hours  of  labor  of  women  in  factories,  is  not  an  unconstitutional 
denial  of  due  process  of  law  because  it  provides  for  the  posting  of  a 
schedule  of  hours  and  requires  the  hours  to  be  stipulated  in  advance 
and  followed  until  a  change  is  made.  The  provision  is  reasonable  and 
not  arbitrary. 

A  provision  in  a  state  statute  that  the  form  of  notice  in  which  em- 
ploy^' hours  of  labor  are  scheduled  shall  be  approved  by  the  Attor- 
ney General  of  the  State,  does  not  deny  equal  protection  of  the  law 
if  the  approval  is  confined  to  the  form  of  notice  and  not  to  the 
schedules  which  moght  provide  for  dififerent  hours  in  diflferent  ( 
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In  this  caae  the  conviction  by  the  state  court,  of  one  in  whose  f actoiy 
in  Massachusetts  women  were  permitted  to  work  during  the  period 
scheduled  as  dinner  hour,  under  §  48  of  the  Labor  Act  of  1909  of 
Massachusetts,  sustained;  and  held  that  such  statute  is  not  unconsti- 
tutional under  either  the  due  process  or  equal  protection  provision  of 
the  Fourteenth  Amendment. 

210  Massachusetts,  387,  affirmed. 

The  facts,  which  involve  the  constitutionality,  under 
the  due  process  and  equal  protection  of  the  law  provisions 
of  the  Foiuteenth  Amendment,  of  the  Woman's  Labor 
Act  of  Massachusetts,  are  stated  in  the  opinion. 

Mr.  Andrew  J.  Jennings j  with  whom  Mr.  Israel  Braytan 
and  Mr.  Edward  T.  Fenwick  were  on  the  brief,  for  plaintiff 
in  error: 

Section  48  is  in  violation  of  the  Fourteenth  Amendment 
as  it  goes  beyond  the  power  of  the*  State  to  restrict  the 
employment  of  labor.  H olden  v.  Hardy^  169  U.  S.  366; 
Lochner  v.  New  Yorkj  198  U.  S.  45;  AUgeyer  v.  Louisiana, 
165  U-  S.  579,  p.  589;  MuUer  v.  Oregon,  208  U.  S.  412. 

Section  48  denies  the  equal  protection  of  the  laws. 

The  state  legislature  virtually  admits  in  the  statute 
itself  that  it  does  not  deem  it  necessary  for  a  woman's 
health  to  limit  her  employment  in  laboring  to  ten  hours  a 
day,  and  it  gives  to  every  different  employer  the  right 
by  posting  a  printed  notice,  to  employ  a  woman  in  labor- 
ing eleven  hours  a  day  on  five  days  in  the  week  provided 
he  employs  the  woman  such  a  number  of  hours  on  the 
sixth  day  as  not  to  exceed  fifty-six  hours  in  the  whole 
weeiL. 

Even  if  gjuch  a  notice  must  first  be  approved  by  the  At- 
torney General  of  the  State,  the  statute  only  says  the  form 
shall  be  approved;  but  if  it  is  held  that  the  Attorney  Gen- 
eral is  to  approve  the  number  of  hours  and  that  the  At- 
torney General  may  say  what  the  number  of  hours  shall  be, 
then  he  could  approve  or  disapprove  different  notices  stat- 
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ing  different  numbers  of  hours  of  emplo3rment  by  different 
employers.  See  Yidc  Wo  v.  Hopkins^  118  U.  S.  366, 
p.  369. 

The  law  is  to  be  judged  not  by  what  may  be  done  but 
by  what  can  be  done,  under  it.  Curtin  v.  BeMon,  222 
U.S.  78. 

The  state  statute  is  not  only  a  denial  of  the  equal  pro- 
tection of  the  laws,  but  it  is*  imreasonable  and  arbitrary  in 
forbidding  the  employment  of  women  more  than  ten 
hours  in  any  one  day  or  fifty-six  hours  a  week  in  any 
mechanical  and  manufacturing  establishment.  SoeMvUer 
V.  Oregon,  supra. 

Section  17  of  Chap.  541,  defining  a  manufacturing  es- 
tablishment as  any  premises,  room  or  place  used  for  the 
purpose  of  makiii^,  altering,  repairing,  ornamenting  or 
finishing  or  adapting  for  sale  any  article  or  part  of  an 
article,  includes  any  room  or  place  regardless  of  the  kind 
of  work  or  the  sanitary  conditions  under  which  the  work 
is  performed. 

This  court  must  hold  unconstitutional  a  law  which 
forbids  such  employments  as  these  last  mentioned,  unless 
it  is  prepared  to  hold  that  the  State  under  its  police  powers 
has  the  right  to  forbid  the  employment  of  women  in  doing 
any  sort  of  labor  for  more  than  ten  hours  a  day.  People  v. 
Waiiamsy  116  N.  Y.  App.  Div.  379. 

Even  if  the  statute  be  held  constitutional  as  to  the  em- 
ployment of  women  more  than  ten  hours  in  a  day  or  fifty- 
six  houns  in  a  week,  that  is  not  the  crime  of  which  the  plain- 
tiff was  charged  and  convicted. 

Under  §48,  as  now  amended,  the  employment  of  a 
woman  at  a  time  other  than  as  stated  in  the  printed  notice, 
is  a  violation  of  the  act.  This  is  clearly  imconstitutional 
and  may  be  so  declared  without  affecting  the  two  prohibi- 
tions of  the  statute  forbidding  the  employment  of  women 
more  than  ten  hours  a  day  and  niore  than  fifty-six  hours  a 
week.  Edwards  v.  BruorUm,  184  Massachusetts,  529 ;  Huntr 
VOL.  ccxxxii— 43 
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ington  v.  Warthen,  120  U.  S,  97,  p.  101 ;  Fidd  v.  Clark,  143 
U.  S.  649,  p.  696. 

An  employer  is  no  longer  to  be  punished  only  in  case 
he  endangers  a  woman's  health  by  employing  her  in  labor- 
ing in  any  one  day  more  than  ten  hours  or  for  a  longer 
time  than  as  stated  in  the  notice,  or  more  than  fif tynsix 
hours  in  a  week,  but  he  is  now  to  be  adjudged  a  criminal 
and  punished  if  he  employs  her  for,  one  minute  other  than 
as  stated  in  the  notice. 

In  construing  such  a  law  it  will  not  be  sustained  unless 
it  is  reasonable  and  not  arbitrary. 

If  the  court  cannot  construe  the  law  as  a  reasonable  and 
proper  exercise  of  the  police  power  of  the  State,  it  must 
declare  it  unconstitutional. 

The  court  will  give  the  law  a  constitutional  construc- 
tion if  possible.  Newburyport  v.  Comra.  of  Essex,  12  Met. 
(Mass.)  211 ;  Commonwealth  v.  Anther,  5  Gray,  185  (Mass.) ; 
Opinion  of  Justices,  207  Massachusetts,  601,  p.  604;  Holden 
V.  Hardy,  169  U,  S.  366;  Lochner  v.  New  York,^  198  U.  S. 
45;  MuUer  v.  Oregon,  208  U.  S.  412;  Bailey  v.  Alabama, 
219  U.  S.  219. 

The,  said  clause  unreasonably  and  arbitrarily  deprives 
the  said  plaintiff  and  others  of  liberty  of  person  and  prop- 
erty, especially  freedom  of  contract,  without  due  process 
of  law  and  denies  to  him  and  them  the  equal  protection 
of  the  laws. 

It  has  made  it  a  crime  to  employ  a  woman  in  laboring 
not  only  for  a  longer  time  than  ten  hours,  but  even  for 
five  minutes. 

Under  it  a  man  is  held  guilty  of  a  crime  for  doing  what 
is  not  even  forbidden  in  the  law,  except  inferentially  by 
the  words  ''shall  be  deemed  a  violation  of  the  provisions 
of  this  Section." 

Certainly  such  an  act  violates  no  other  provision  of  the 
section.  Can  the  state  legislature  make  an  otherwise 
innocent  act  a  crime  by  simply  saying  that  it  is  one?   The 
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act  forbidden  by  the  clause  was  not  dangerous  to  the 
health,  safety,  morals  or  welfare  eith^  of  the  woman  or 
the  public. 

The  clause  is  arbitrary  and  unreasonable  in  that  it  re- 
quires the  employer  to  post  a  notice  in  a  room  in  which 
women  and  minors  are  permanently  employed  in  labor- 
ing only  six  hours  a  day  and  makes  it  a  crime  if  such  a 
person  is  allowed  to  work  for  five  minutes  at  any  time 
other  than  as  stated  in  the  notice. 

Such  a  clause  can  only  be  justified  on  the  ground  that 
it  is  a  reasonable  health  regulation  to  protect  the  health 
of  women  and  thereby  promote  the  public  welfare.  It 
does  neither.  PwpU  v-  Williams,  116  N.  Y.  App.  Div. 
379. 

The  clause  if  regarded  as  evidential;  is  an  unjustifiable 
exercise  of  the  police  power  of  the  State,  which  cannot 
do  indirectly  what  it  cannot  do  directly.  HuntingUm  v. 
Worihem,  120  U.  S.  97,  p.  101. 

A  State  has  no  right  to  make  an  act  innocent  in  itself 
and  protected  by  the  Fourteenth  Amendment  conclusive 
evidence  of  another  fact,  properly  forbidden  or  required, 
in  another  part  of  the  statute.  Bailey  v.  Alabama,  219 
U.  S.  238. 

While  the  court  will  hold  that  the  statute  is  constitu- 
tional unless  clearly  otherwise,  we  submit  it  will  not  hesi- 
tate to  declare  it  unconstitutional  if  it  finds  it  clearly  un- 
reasonable and  arbitrary.  lAndsley  v.  Natural  Carbonic 
Gas  Co.,  220  U.  S.  61. 

The  general  right  to  make  a  contract  in  relation  to  his 
business  is  part  of  the  liberty  protected  by  the  Fourteenth 
Amendment,  and  this  includes  the  right  to  purchase  and 
sell  labor,  except  as  controlled  by  the  State  in  the  legit- 
imate exercise  of  its  police  power.  Lochner  v.  New  York, 
supra. 

Section  48  in  its  entirety  is  not  a  reasonable  regulaticxi 
under  the  police  power  of  the  State,  because: 
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By  the  approval  of  different  schedules  by  the  Attorney 
General  the  law  may  operate  unequally  in  different  em- 
plojrmentS;  and 

The  prohibition  against  emplo3ring  women  more  than  ten 
hours  in  any  one  day  or  fif  tynsix  hours  a  week  in  any  manu- 
facturing or  mechanical  establishment  is  not  restricted  to 
times  and  places  which  relate  to  and  naturally  and  log- 
ically affect  a  woman's  health,  safety  or  morals  or  the 
welfare  of  herself  or  the  public. 

That  part  of  section  48  of  the  act  which  provides  that 
the  employment  of  a  woman  at  a  time  other  than  as 
stated  in  said  printed  notice  shall  be  deemed  a  violation 
of  the  provisions  of  this  section,  is  the  crime  of  which 
the  plaintiff  was  convicted,  is  separable  from  the  rest  of 
the  section  and  is  clearly  unconstitutional 

Mr.  James  M.  Svyiftj  with  whom  Mr.  Thomas  J.  Bayn- 
ton  J  Attorney  General  of  the  Commonwealth  of  Massachu- 
setts, was  on  the  brief,  for  defendant  in  error: 

In  the  exercise  of  the  police  power,  the  State  may 
limit  the  right  of  contract  or  the  use  of  private  property 
within  reasonable  limits. 

The  mere  failure  to  include  within  the  operation  of 
an  act  certain  persons  or  classes  to  whom  it  might  have 
applied  will  not  render  the  legislation  invalid  as  discrim- 
inatory. The  classification  of  employment  of  women  and 
children  confined  to  manufacturing  and  mechanical  estab- 
lishments, such  as  a  cotton  factory,  as  here,  is  within  the 
legislative  power. 

Whether  or  not  the  present  law  and  the  classification 
thareby  designated,  as  construed  by  the  state  court, 
are  reasonable,  must  be  determined  by  facts  of  common 
knowledge,  of  which  the  court  will  take  judicial  notice. 

The  construction  and  interpretation  of  the  Massachu- 
setts court,  as  applicable  to  the  facts  in  this  case,  con- 
clusively establish  that — 


Digitized  by 


Google 


RILEY  V.  MASSACHUSETTS.  677 

232  U.  &  Aigament  for  Defendant  in  Error. 

The  legislation  is  purely  a  police  regulation  intended 
to  establish  the  rights  of  children  and  women,  who  are 
treated  as  in  a  certain  sense  dependent  and  under  an 
industrial  disadvantage  by  reason  of  age  and  sex,  to  r^u- 
lar  hours  of  employment  for  limited  and  designated 
periods  of  time,  with  fixed  intervals  for  rest  and  refresh- 
ment, and  to  protect  them  in  the  enjoyment  of  the  rights 
thus  established,  to  the  end  that  the  health  and  endurance 
of  the  individual  may  be  insured  and  tiie  ultimate  strength 
and  virility  of  the  race  be  preserved. 

The  classes  of  occupations  designated  in  the  act  do 
not  disclose  an  arbitrary  discrimination. 

When  the  constitutionality  of  tiie  statute  is  settled, 
the  means  by  which  the  aim  of  the  statute  may  be  for- 
warded within  reasonable  boimds  are  matters  of  legisla- 
tive determination.  The  means  provided  by  this  statute 
cannot  be  said  to  be  unreasonable  or  arbitrary,  and  are, 
therefore,  within  the  power  of  the  legislature  and  are  not 
obnoxious  to  the  Constitution. 

It  is  not  an  impairment  of  the  freedom  of  contract 
of  a  citizen  to  require  tiiat  certain  terms  of  a  contract 
shall  be  posted  in  such  form  as  not  to  be  subject  to  mis- 
take or  dispute,  which  is  in  substance  tiie  entire  require- 
ment of  the  act.  The  statute  requires  only  that  the  hours 
of  labor  be  stipulated  in  advance  and  the'n  be  followed 
until  some  change  is  made.  The  parties  are  left  free  to 
establish  any  schedule  of  hours  desired.  The  employer  is 
only  required  to  observe  the  table  of  hours  of  labor  which 
he  himself  has  chosen  to  post  in  any  room. 

In  support  of  these  contentions  see,  Asaaria  State  Bank 
V.  DoUey,  ^^19  U.  S.  121;  Barrett  v.  Indiana^  229  U.  S.  26; 
Commonwealth  v.  Hamilton  Mfg.  Co.,  120  Massachusetts, 
383;  Chicago^  R.  /.  A  P.  Ry.  v.  Arkanaaa,  219  U.  S.  453; 
CommonweaUh  v.  Riley,  210  Massachusetts,  387;  Oriffiih  v. 
Connecticut,  218  U.  S.  563;  HamiUan  Co.  v.  Maeeachueetts, 
6  WaU.  632;  Holden  v.  Hardy,  169  U.  S.  366;  Howard  v. 
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Kentucky,  200  U,  S.  164;  Lindsley  v.  Natural  Carbonic  Gas 
Co.,  220  U.  S.  61 ;  Muller  v.  Oregon,  208  U.  S.  412;  Oshame 
V-  Florida,  164  U.  S.  660;  Stockard  v.  Morgan,  185  U.  S. 
27;  Schmidinger  v.  Chicago,  226  U.  S.  578;  Twining  v.  New 
Jersey,  211  U.  S.  90;  WiUiams  v.  Arkansas,  217  U.  S.  79. 

Mb.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

Criminal  complaint  brought  against  plaintiff  in  error 
in  the  Superior  Court  within  and  for  the  county  of  Bristol 
charging  him  with  the  violation  of  a  statute  of  the  State  ^ 
in  that  he,  being  superintendent  of  the  Da  vol  Mills,  a  cor- 
poration duly  established  by  law  and  conducting  a  mill 
for  the  manufacture  of  cotton  goods  in  which  establish- 
ment women  were  employed,  employed  two  women  by 
the  names  of  Annie  Manning  and  Nora  Callahan  at  a 
time  other  than  the  time  which  the  statute  required  to 
be  posted  in  a  conspicuous  place  in  the  mill  where  women 
were  required  to  work  in  laboring.  The  specific  charge 
is  that  the  women  were  employed  at  five  minutes  of  one 
o'clock  (12.55  p.  m.)  on  the  twenty-fourth  of  February, 
1910,  in  a  room  wherein  was  posted  a  notice  in  which  it 
was  stated  that  the  time  of  commencing  work  was  6:50 
a.  m.  and  of  stopping  work  was  6  p.  m.,  and  that  the  time 
allowed  for  dinner  began  at  12  m.  and  ended  at  1  p.  m. 

A  demurrer  and  motion  to  quash  were  filed,  alleging  the 
unconstitutionality  of  the  statute. 

The  charge  was  dismissed  as  to  Annie  Manning,  and 
plaintiff  in  error  was  convicted  as  to  the  charge  in  regard 
to  Nora  Callahan,  and  sentenced  to  pay  a  fine  of  $50.00. 
The  sentence  was  affirmed  by  the  Supreme  Judicial  Court, 
and  its  rescript  having  been  sent  to  the  trial  court,  this 
writ  of  error  was  sued  out. 

^  Chapter  514,  Acts  of  1909  entitled  ''An  Act  to  Codify  the  laws  re- 
lating to  labor.'' 


Digitized  by 


Google 


RILEY  t^,  MASSACHUSETTS.  679 

232  U.  8.  Opimon  of  the  Court. 

The  statute  of  the  State  which  is  assailed  provides  that 
no  child  or  woman  shall  be  employed  in  laboring  in  any 
manufacturing  or  mechanical  estabHshment  more  than 
ten  hours  in  any  one  day,  except  as  hereinafter  provided 
in  this  section,  unless  a  different  apportionment  of  the 
hours  of  labor  is  made  for  the  sole  purpose  of  making  a 
shorter  day's  work  for  one  day  of  the  week,  and  in  no  case 
shall  the  hours  of  labor  exceed  fifty-«ix  in  a  week.  It  is 
provided,  ^' Every  employer  shall  post  in  a  conspicuous 
place  in  every  room  in  which  such  persons  are  employed 
a  printed  notice  stating  the  number  of  hours'  work  re- 
quired of  them  on  each  day  qf  the  week,  the  hours  of  com- 
mencing and  stopping  work,  and  the  hours  when  the  time 
allowed  for  meals  begins  and  ends.  .  .  .  The  employ- 
ment of  such  person  at  any  time  other  than  as  stated  in 
said  printed  notice  shall  be  deemed  a  violation  of  the 
provisions  of  this  section,"  punishable  by  a  fine  of  not 
less  than  $50  nor  more  than  $100. 

The  first  contention  of  plaintifiF  in  error  is  that  the  stat- 
ute restricts  the  right  to  sell  and  buy  labor,  and  therein 
infringes  the  liberty  of  contract  assured  by  Art.  XIV  of 
the  amendments  to  the  Constitution  of  the*  United  States. 
The  contention  is  untenable  expressed  in  this  generality. 
In  MuUer  v.  Oregon^  208  U.  S.  412,  against  a  similar  con- 
tention, a  statute  of  Oregon  was  sustained  which  prohib- 
ited the  employment  of  women  in  mechanical  factories 
or  laundries  working  more  than  ten  hours  during  any  one 
day,  with  power,  as  in  the  Massachusetts  statute,  to 
apportion  the  hours  throu^  the  day^ 

But  special  objections  are  made  which,  it  is  contended, 
make  MiiUer  v.  Oregon  inapplicable.  The  prohibition  of 
the  statute  under  review,  it  is  said,  "is  not  restricted  to 
times  and  places  which  relate  to  and  naturally  and  logic- 
ally affect  a  woman's  health,  safety  or  morals  or  the  wel- 
fare of  herself  or  the  public."  Such  are  the  conditions 
necessary  to  the  validity  of  a  statute,  restoiicting  employ- 
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menty  it  is  contended,  and  that  those  conditions  are  not 
satisfied  by  the  statute.  Section  48,  it  is  urged,  not  only 
prohibits  the  employment  of  women  more  than  ten  hours 
a  day,  but  that  (quoting  the  section)  ^Hhe  employment  of 
such  person  [woman]  at  a  time  other  than  as  stated  in  said 
printed  notice  shall  be  deemed  a  violation  of  the  provi- 
sions of  this  section." 

The  provision  is  arbitrary  and  uiu'easonable,  it  is  in- 
sisted, in  that  it  r^uires  the  employer  to  post  a  notice 
in  a  room  in  which  women  and  minors  are  permanently 
employed  in  laboring  only  six  hours  a  day  and  makes  it 
a  crime  if  such  person  is  allowed  to  work  for  five  minutes 
at  a  time  other  than  as  stated  in  the  notice.  But  if  we 
might  imagine  that  an  employer  would  so  enlarge  the 
restrictions  of  the  statute  or  be  charged  with  violating 
it  if  he  did,  we  yet  must  remember  that  as  it  was  compe- 
tent for  the  State  to  restrict  the  hours  of  employment 
it  is  also  competent  for  the  State  to  provide  administra- 
tive means  against  evasion  of  the  restriction.  Chicago, 
B.  &  Q.  R.  R.  Co.  V.  McOuire,  219  U.  S.  549;  St.  John  v. 
New  York,  201  U.  S.  633.  Neither  the  wisdom  nor  the 
legality  of  such  means  can  be  judged  by  extreme  instances 
of  their  operation.  The  provision  of  §  48  cannot  be  pro- 
nounced arbitrary.  As  said  by  the  Supreme  Judicial 
Ck>urt,  the  statute  ^'requires  the  hours  of  labor  to  be 
stipulated  in  advance,  and  then  to  be  followed  imtil  a 
change  is  made.  It  does  not  by  its  terms  establish  a 
schedule  of  hours.  This  is  left  to  the  free  action  of  the 
parties.  Nor  does  it  in  the  sections  now  under  considera- 
tion restrict  the  ri^t  to  labor  to  any  particular  hours. 
See  People  v.WiUiaim,  189  N.  Y.  131.  It  simply  makes 
imperative  strict  observance  of  any  one  table  of  hours 
of  labor  while  it  remains  posted. 

^^The  end  of  the  statute  is  the  protection  of  women 
within  constitutional  limits,  and  the  requirement  that  the 
hours  posted  in  the  notice  shall  be  followed  is  a  means  to 
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effectuate  the  attainment  of  that  end  (p.  394)."  In  other 
words,  the  purpose  of  the  postmg  of  the  hours  of  labor  is  to 
secure  certainty  in  the  observance  of  the  law  and  to  pre- 
vent the  defeat  or  circumvention  of  its  purpose  by  artful 
practices. 

There  is  a  contention  somewhat  tentatively  made  by 
plaintiff  in  error  that  the  st&tute  offends  the  equal  pro- 
tection clause  of  the  Fourteenth  Amendment.  It  will  be 
observed  that  §  48  provides  that  the  printed  form  of  the 
''notice  shall  be  provided  by  the  chief  of  the  district  police, 
after  approval  by  the  attorney  general."  And  coimsel  say, 
"  If  it  be  claimed  that  such  a  notice  must  first  be  approved 
by  the  Attorney  General  of  the  State,  our  reply  is  that 
the  statute  says  the  fcrm  shall  be  approved;  but  if  it  is 
held  that  the  Attorney  General  is  to  approve  the  number 
of  hours  and  that  the  Attorney  General  may  say  what  the 
number  of  hours  shall  be,  then  he  could  approve  or  dis- 
approve different  notices  stating  different  numbers  of 
hours  of  employment  by  different  employers.  This  seems 
to  us  to  be  a  violation  of  the  Fourteenth  Amendment  as 
denying  equal  protection  of  the  laws." 

And  again  counsel  say,  as  a  specification  of  the  un- 
reasonableness of  the  statute  as  an  exercise  of  the  police 
power  of  the  State,  "By  approval  of  different  schedules 
by  the  Attorney  General,  the  law  may  operate  unequally 
in  different  employments."  This  supposition  is  based 
on  the  other,  that  is,  that  something  else  than  the  form 
of  notice  is  to  be  prescribed  by  the  Attorney  General. 
But  counsel  assert  that  it  is  the  form  only  which  the  Attor- 
ney General  is  to  approve,  and  the  assertion  is  not  denied. 
There  is,  therefore,  nothing  tangible  in  the  contention. 
Besides,  it  has  no  justification  in  the  opinion  of  the  Su- 
preme Judicial  Court. 

Judgment  affirmed. 
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MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COM- 
PANY V.  WEST. 

EBBOR  TO  THE  SUPBEME  COUBT  OF  TBE  STATE  OF 
OKLAHOMA. 

No.  696.    Motion  to  dismiss  or  affirm.    Submitted  January  5,  191:4. — 
Decided  March  23,  1914. 

Whether  the  injured  pereoQ  was  or  was  not  an  employ^  of  the  railway 
company  causing  the  injury^  is  a  question  of  fact,  and  if  there  is  a 
finding  supported  by  the  record  that  he  was  not,  this  court  cannot 
review  the  judgment  of  the  state  court  under  §  237,  Judicial  Code,  as 
being  inviEdid  because  the  case  was  not  tried  under  the  Employers' 
Liability  Act.  SL  Louis  dt  Iran  Mtn,  By.  v.  McWhirUr,  229  U.  S. 
265;  St  Louis  A  San  Francisco  Ry.  v.  Seals,  229  U.  S.  156,  dis- 
tinguished. 

The  decision  of  the  state  court,  based  on  substantial  ground,  being  that 
the  injured  person  was  the  employ^  of  the  express  company  and  not 
the  railway  company,  although  performing  certain  duties  for  the 
latter,  there  is  no  denial  of  a  Federal  right  in  the  refusal  of  the  state 
court  to  apply  the  Federal  Employers'  Liability  Act,  and  this  court 
must  dismiss  the  writ  of  error  and  it  is  not  aeoeasaiy  to  notice  other 
errors  assigned. 

The  facts,  which  involve  the  jurisdiction  of  this  court 
under  §  237,  Judicial  Code,  to  review  a  judgment  of  the 
state  court  of  Oklahoma  against  a  railroad  company  for 
damages  for  death  of  an  express  messenger  and  the  ap- 
plication of  the  Federal  Employers'  Liability  Act  to  such 
a  case,  are  stated  in  the  opinion. 

Mr.  Thomas  D.  O'Brien,  Mr.  Benjamin  Martin,  Jr., 
Mr.  S.  Grant  Harris  and  Mr.  Charles  H.  Taylor  for  defend- 
ant in  error,  in  support  of  motion. 

Mr.  Joseph  Af .  Bryson,  Mr.  C.  L.  Jackson  and  Mr.  W. 
R.  Allen  for  plaintifiFs  in  error,  in  opposition  to  motion. 
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Mr.  Jxtstice  McEenna  delivered  the  opinion  of  the 
court. 

Action  for  damages  brought  by  defendant  in  error 
against  plaintiff  in  error  (herein  called  the  railway  com- 
pany) for  the  death  of  William  B.  West,  husband  of  the 
defendant  in  error,  caused  by  the  collision  of  two  trains 
of  the  railway  company.  The  case  was  tried  to  a  jury 
and  resulted  ih  a  verdict  and  judgment  for  defendant  in 
error  in  the  sum  of  $15,000.  The  judgment  was  affirmed 
by  the  Supreme  CJourt  of  the  State,  and  error  was  prose- 
cuted from  this  court. 

There  is  no  dispute  about  the  collision,  the  cause  of  it,  or 
that  it  resulted  in  the  death  of  the  deceased.  He  and  the 
plaintiff  below  were  residents  of  Kansas  and  she  brought 
the  suit,  as  she  alleged  in  ha*  complaint,  as  his  widow  and 
for  the  benefit  of  herself  as  such  widow  and  their  three 
minor  children.  No  personal  representative  of  his  estate 
was  appointed. 

She  alleged  that  the  deceased  at  the  time  of  his  death 
was  employed  by  the  American  Express  Company  as 
express  messei*ger  upon  the  express  cars  operated  by  the 
railway  company  over  its  line  of  railroad  from  Parsons, 
Kansas,  through  the  State  of  Oklahoma,  to  points  in  the 
State  of  Texas.  That  in  addition  to  his  duties  as  express 
messenger  he  was  also  engaged  in  handling  passen^r 
baggage  upon  the  express  cars  of  the  railway  company. 
The  plaintiff  then  alleged  the  deceased  came  to  his  death 
in  the  coimse  of  his  employment  while  riding  in  the  ex- 
press car,  by  reason  of  a  head-on  collision  of  the  train  with 
a  freight  train  between  certain  stations  in  Oklahoma. 

A  demurrer  was  filed  which  attacked  the  legal  capacity 
of  the  plaintiff  to  sue  for  her  minor  children  and  the  suffi- 
ciency of  the  complaint,  and  alleged  as  well  that  there 
was  a  defect  of  parties.  The  demurrer  was  overruled, 
and  the  case  put  at  final  issue  by  a  third  amended  answer 
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(amended  again  at  the  trial)  filed  by  the  railway  com- 
pany. It  denied  negligence  on  its  part  and  alleged  negli- 
gence on  the  part  of  the  deceased  and  that  it  was  engaged 
in  moving  interstate  conmxerce.  It  alleged  also  that  the 
deceased  had  made  application  to  the  American  Express 
Company  at  Parsons,  Kansas,  for  a  position  as  a  driv^ 
of  one  of  its  wagons  and  was  engaged  by  the  egress  com- 
pany in  pursuance  of  a  written  application  (copy  of  which 
was  attached  to  the  answer),  that  he  was  employed  by 
the  express  company  (a  copy  of  the  contract  being  at- 
tached to  the  answer),  and  in  consideration  of  his  em- 
ployment he  assumed  all  risk  of  accident  and  injury  which 
he  should  meet  with  or  sustain  in  the  course  of  his  employ- 
ment, whether  occasioned  by  or  resulting  from  the  gross 
or  other  negligence  of  any  corporation  or  person  engaged 
in  any  manner  in  operating  any  railroad  or  vessel  or  ve- 
hicle, or  of  any  employ^  of  any  such  corporation  or  person, 
or  otherwise,  and  whether  resulting  in  his  death  or  other- 
wise. That  in  case  of  injiuy  he  would  at  once  and  without 
demand  execute  and  deliver  a  good  and  sufficient  release 
of  all  claims,  demands  and  causes  of  action  arising  out  of 
such  injury  or  connected  with  or  resulting  therefrom. 
That  by  the  terms  of  his  contract  he  ratified  all  agree- 
ments made  by  the  express  company  and  any  such  cor- 
poration or  person  that  its  employes  should  have  no  cause 
of  action  for  injuries  sustained  in  the  course  of  their  em- 
ployment, and  agreed  to  be  bound  by  such  agreements  as 
though  he  were  a  party  thereto,  and  authorized  the  ex- 
press company  to  contract  for  him  that  neither  he  nor 
any  of  his  personal  representatives,  nor  any  person  claim- 
ing imder  him,  should  claim  compensation  because  of 
injury  sustained  by  him,  whether  resulting  from  gross 
or  other  negligence  of  such  corporations,  persons,  or  em- 
ploy^. That  such  contract  should  enure  to  the  benefit 
of  any  corporation  or  person  over  whose  railroads  or  steamr 
boat  lines  the  express  company  should  forward  merchaa- 
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dise,  and  this  in  consideration  of  his  employment  by  the 
express  company.  That  in  pxumiance  of  his  contract  of 
employment  by  the  express  company  he  was  in  the  express 
car  of  the  railway  company  and  that  he  was  barred  from 
maintaining  the  action. 

The  answer  concluded  with  the  following  paragraph: 

*'  Further  answering,  defendant  admits  that  at  and  prior 
to  the  death  of  the  said  William  B.  West,  deceased,  he  was 
employed  by  the  American  Express  Company  as  express 
messenger  upon  the  egress  cars  operated  by  the  de- 
fendant railway  company  over  its  line  of  railroad  •  .  . 
and  admits  that  the  deceased,  William  B.  West,  in  addi- 
tion to  his  employment  as  express  messenger  by  the  said 
American  Express  Company,  was  also  engaged  in  handling 
passenger  baggage  upon  the  express  car  of  the  said  de- 
fendant railway  company,  and  ...  in  performing 
said  duties  in  handling  said  baggage,  was  doing  so  under 
and  by  virtue  of  his  said  employment  by  the  said  Amer- 
ican Express  Company,  and  that  such  handling  of  such 
baggage  by  said  West  was  for  and  in  behalf  of  and  under 
the  direction  of  said  railway  company.'^ 

Defendant  in  error  filed  a  reply  to  the  answer  in  which 
she  aflBrmed  the  allegations  of  her  complaint  and  denied 
those  of  the  answer  and  alleged  besides  that  at  the  time 
the  contracts  set  out  in  the  answer  were  made  and  ever 
since  the  statutes  of  Kansas  provided  as  follows: 

''That  railroads  in  this  State  shall  be  liable  for  all  dam- 
ages done  to  persons  or  property  when  done  in  conse- 
quence of  any  neglect  on  the  part  of  the  railroad  com- 
pany.   •    •    • 

''Every  railroad  company  organized  and  doing  business 
in  the  State  of  Kansas  shall  be  liable  for  all  damages  done 
to  any  employ^  of  such  company  in  consequence  of  any 
negligence  of  its  agents  or  by  any  mismanagement  of  its 
engineers  or  other  employes,  to  any  person  sustaining  such 
damage.    Provided  that  notice  in  writing  that  an  injury 
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has  been  sustained  stating  the  time  and  place  thereof 
shall  have  been  given  by  or  on  behalf  of  the  person  injured 
to  such  railroad  company  within  eight  months  after  the 
occurrence  of  the  injury," 

A  demurrer  to  the  reply  was  overruled. 

The  sunple  question  which  is  presented  here  is  whether 
the  deceased  was  employed  at  the  time  of  his  death  by  the 
railway  company  or  by  the  American  E3q)ress  Company. 
On  those  alternates  depends  the  jurisdiction  of  this  court; 
and  defendant  in  error,  asserting  that  such  employment 
was  a  question  of  fact  decided  by  the  state  courts  against 
the  railway  ccmipany,  makes  a  motion  to  dismiss  the  writ 
of  error. 

There  were  two  opinions  delivered  by  the  Supreme 
Court  of  the  State.  In  its  first  opinion  the  court  said  that 
the  railway  company  contended  that  the  defendant's 
liability  was  controlled  by  the  '' Employers'  Liability 
Act,"  but  the  court,  after  quoting  its  provisions,  decided 
that  the  pleadings  and  evidence  demonstrated  that  the 
deceased  was  in  the  employment  of  the  American  Express 
Company  at  the  time  of  his  death  and  that  therefore  the 
National  act  did  not  apply.  The  court  also  noticed  the 
other  rulings  which  were  called  to  its  attention,  among 
others,  one  based  on  the  action  of  the  trial  court  refusing 
to  admit  in  evidence  the  contracts  attached  to  the  answer. 
The  court  declined  to  consider  the  latter  ruling,  holding 
that  \mder  the  practice  of  the  court  the  error  was  not 
properly  before  it  ior  review,  and  for  the  further  reason 
that  in  the  brief  and  argument  of  the  railway  company 
the  ruling  was  ''not  attempted  to  be  insisted  upon  or 
urged  as  error,"  citing  Noble  Stale  Bank  v.  Ha$keUf  22 
Oklahoma,  48.  And  the  court  said  the  omission  could 
not  be  cured  by  a  reply  brief  when  the  same  was  not 
predicated  upon  a  specification  of  error,  permission  not 
having  been  first  obtained  for  the  purpose  of  amending  the 
specifications  of  error. 
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I  The  court  was  also  of  opinion  that  the  contract  of  the 

I  deceased  by  which,  it  was  contended,  he  assumed  the  risk 

\  of  injuries  and  released  all  rights  of  action  for  them  was 

''void  as  against  pubUc  policy,  on  account  of  being  in  con- 
travention of  the  laws  of  the  State  of  Kansas  and  against 
the  public  policy"  of  Oklahoma. 

The  second  opinion  was  delivered  upon  a  petition  for 
rehearing  in  which  the  railway  company  earnestly  com- 
bated the  conclusions  of  the  coiu*t  escpressed  in  the  first 
opinion,  repeated  its  contentions  and  insisted  that  the 
case  was  tried  on  the  theory  that  the  issue  made  by  the 
pleadings  was  whether  the  deceased  was  an  employ^  of 
the  railway  company  and  that  the  evidence  showed  that 
he  was  such  employ^.  The  court  rejected  the  contentions 
and  decided  that  the  pleadings  alleged,  and  the  evidence 
was  consistent  with  the  allegation,  that  West  was  em- 
ployed by  the  express  company. 

There  is,  therefore,  a  sharp  antagonism  between  the 
views  of  the  court  find  of  the  railway  company,  and  yet 
there  is  not  much  dispute  over  the  elements  of  the  con- 
troversy, but  rather  in  the  inferences  from  them. 

The  essential  facts  pleaded  we  have  given.  The  allega- 
tion of  the  complaint  is  that  West,  ''at  and  prior  to  the 
time"  of  his  death,  "was  employed  by  the  American  Ex- 
press Company  as  express  messenger  upon  the  express 
cars  opa!uted  by  said  defendant  company,"  and  "that  in 
addition  to  his  duties  and  employment  as  messenger"  he 
was  "also  engaged  in  handling  passenger  baggage  upon" 
such  cars,  and  "in  the  course  of  his  employment  .  .  . 
was  riding  in  one  of  the  e3q>ress  cars"  of  the  railway  com- 
pany. The  direct  averment,  therefore,  is  that  West  was 
employed  by  the  express  company  and  that  he  handled 
baggage  and  was  riding  in  the  express  cars  in  the  course 
of  this  employment  and  as  part  of  its  duties.  A  relation 
with  the  railway  company  is,  it  is  true,  averred.  He 
handled  its  baggage  and  rode  in  its  cars.   But  this  did  not 
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make  him  its  employ^.  If  he  was,  such  is  not  disclosed  by 
the  complaint,  nor  is  it  alleged  in  the  answer  of  the  railway 
company.  Indeed,  his  employment  by  the  express  com- 
pany is  emphasized  by  the  contracts  attached  to  the  an- 
swer, and  a  defence  is  based  upon  them.  It  is  averred  that 
West,  by  these  contracts,  assumed  all  the  risks  of  his  em- 
ployment by  the  express  company,  ratified  the  contracts 
of  ihe  latter,  authorized  it  in  his  name  to  release  any  de- 
mand he  might  have  for  injiuies,  agreed  to  be  bound  by 
whatever  covenants  the  company  should  make,  and  that 
neither  he  nor  any  of  his  personal  representatives  would 
claim  compensation  for  injuries,  whether  resulting  from 
negligence  or  otherwise.  These  contracts  are  explicitly 
averred,  as  constituting  the  consideration  for  West's  '^ em- 
ployment by  said  Express  Company,''  and  it  is  all^^ 
that  he  was ''being  transported  by  this  defendant  •  •  • 
in  pursuance  of  said  contract  hereinbefore  referred  to  as 
'Exhibit  B ' "  and  "that  plaintiff  is,  therefore,  now  barred 
from  maintaining  this  action." 

These  allegations  do  not  deny  but  rather  aver  the  em- 
ployment of  West  by  the  express  company  and  were  in- 
tended as  a  security  to  that  company  and  through  it  to 
any  transportation  company  or  person.  Their  basis  dis- 
tinctly is  that  injury  might  result  to  West  in  his  employ- 
ment and  they  were  intended  to  prevent  legal  liability  for 
it.   Whether  they  had  that  effect  is  not  a  Federal  question. 

The  railway  company,  however,  contends  that  the  evi- 
dence conclusively  shows  that  the  deceased  was  an  em- 
ploy^ of  the  railway  company,  and  that  certainty  of  proof 
is  no  doubt  asserted  for  it  to  countervail  the  combined 
judgments  of  the  Jury  and  of  the  trial  and  Supreme  Courts. 
The  latter  court  in  its  second  opinion,  however,  consider- 
ing the  effect  of  the  contracts  between  the  express  com- 
pany and  the  deceased  and  the  oral  evidence  upon  which 
the  railway  company  relied,  said,  "We  therefore  find  with 
the  court  below  that  the  pleadings  and  the  evidence  con- 
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clusively  show  that  the  deceased  suffered  the  injuries  that 
resulted  in  his  death  while  he  was  employed  by  the  ex^ 
press  company,  and  not  while  he  was  employed  by  the 
railway  company  in  interstate  commerce  within  the  mean- 
ing of  the  Federal  Employers'  Liability  Act."  The  court 
hence  decided  that  the  action  was  governed  by  the  stat- 
utes of  Oklahoma. 

What  the  pleadings  all^^  and  what  the  contracts 
showed  we  have  already  adverted  to.  The  testimony  re- 
lied on  is  that  of  one  of  the  superintendents  of  the  express 
company  who,  in  testifying  as  to  the  relation  between  the 
deceased  and  the  railway  company,  said  that  the  deceased 
was,  ''agent,  messenger  and  baggageman,''  and  by  this 
was  meant  that  he  ''worked  for  both  companies,"  and 
that  the  proportion  of  payment  by  the  companies  was 
an  "equal  division."  That  his  duties  were  th^^t  he  "re- 
ceived the  baggage  at  the  stations,  made  a  record  of  it, 
and  put  it  off  at  its  destination  in  the  same  manner  any 
baggageman  did."  The  witness  further  said  that  the  de- 
ceased knew  that  he  was  to  handle  the  baggage  of  the  rail- 
way company  and  act  as  joint  employ^  of  it  and  the  ex- 
press company  and  was  "told  to  post  himself  in  the  work 
of  both  companies."  On  cross-examination,  however,  the 
witness  testified  that  all  of  the  salary  of  the  deceased 
"came  from  the  express  company."  The  railway  com- 
pany "paid  us  one-half  of  his  salary;  we  drew  a  bill  against 
them  in  his  name  and  the  other  baggagemen." 

Counsel  for  the  railway  company  urge  that  the  strength 
of  this  testimony  is  such  that  it  needs  no  reinforcement 
from  argument,  and  they  say  that  it  has  confirmation 
besides  in  a  circular  letter  addressed  by  the  superintendent 
of  the  express  company  to  all  of  the  messenger^  of  the 
company.  The  letter,  however,  was  not  admitted  in  evi- 
dence and  no  error  was  assigned  in  the  Supreme  Court 
upon  the  ruling.  We  are  unable,  therefore,  to  consider  it, 
notwithstanding  counsel's  plaint— often  repeated — that 
VOL.  ccxxxii-44 
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they  were  deceived  by  their  conception^  justified  it  is  in- 
sisted, that  the  case  was  tried  upon  the  theory  that  the 
deceased  was  an  employ^  of  the  railway  c(»npany. 

This  theory  the  railway  company  maJces  a  great  deal  of. 
It  constituted  the  basis  of  the  petition  for  rehearing,  and, 
by  disregarding  it,  it  was  contended  and  is  contended,  the 
coiu-t  was  led  into  error.  The  court,  however,  rejected  the 
theory,  deciding  that  it  was  not  justified  by  the  pleadings, 
complaint  or  answer,  nor  by  the  evidence  in  the  case. 

The  coiu*t  grouped  the  contentions  of  the  railway  com- 
pany under  foiu-  heads:  (1)  Plaintiff  in  the  action  (defend- 
ant in  error  here)  was  not  the  proper  party  to  inaintain  the 
action;  (2)  error  in  instructions;  (3)  error  in  excluding  the 
three  written  contracts  attached  to  the  answer;  (4)  amount 
of  damages. 

The  first  contention  is  the  determining  one,  as  we  have 
already  said.  Upon  it  depends  the  Federal  question,  that 
is,  whether  the  laws  of  Oklahoma  controlled  the  action  or 
the  Employers'  Liability  Act.  And  this  turns  necessarily 
upon  the  other  question,  whether  the  deceased  was  em- 
ployed by  the  railway  company  or  by  the  express  com- 
pany,— a  question  of  fact  found  in  the  first  instance  by 
the  jury  against  the  present  contention  of  the  railway  com- 
pany and  sustained  by  the  trial  court  on  motion  for  a  new 
trial,  and  the  Supreme  Court  in  two  opinions. 

The  finding  having  support  in  the  record,  it  is  contended 
that  this  court  cannot  question  it,  and  that  therefore  the 
writ  of  error  should  be  dismissed.  The  railway  company 
cites  in  resistance  the  case  of  St.  Louis  &  Iron  Mountain 
Ry.  Co.v.  McWhirtery  229  U.  S.  266,  and  8L  Louis  &  S.  F. 
Ry.  Co.  V.  SealSj  229  U.  S.  156.  The  cited  cases  are  not 
like  the  case  at  bar.  In  the  McWhirter  Case  the  action  was 
in  express  terms  based  on  a  statute  of  the  United  States, 
the  Hours  of  Service  Act  of  1907.  It  was  contended  that 
the  pleadings  embraced  as  well  an  action  at  common  law 
and  that  such  cause  of  action  was  sustained  and  was 
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broad  enough  to  support  the  judgment,  irrespective  of 
what  may  have  been  decided  concerning  the  statute  of 
the  United  States,  and  a  motion  to  dismiss  was  made. 
The  contention  was  rejected  and  the  motion  was  denied. 
It  was  recognized  that  the  case  coming  from  a  state  court, 
the  power  to  review  was  controlled  by  Revised  Statutes, 
§  709,  but  it  was  said,  however  (229  U.  S.  277),  that 
"where  in  a  controversy  of  a  piu^ly  Federal  character  the 
claim  is  made  and  denied  that  there  was  no  evidence  tend- 
ing to  show  liability  under  the  Federal  law,  such  ruling, 
when  duly  excepted  to,  is  reviewable,  because  inherently 
involving  the  operation  and  effect  of  the  Federal  law.'' 

In  the  Scale  Case  the  question  was  whether  the  plaintiff 
in  error  in  the  case  (the  railway  company)  was  engaged  in 
interstate  commerce.  There  was  no  question  of  the 
employment  by  the  railway  company.  The  state  court 
decided  the  question  in  the  negative,  holding  that  the  evi- 
dence did  not  bring  the  case  within  the  Employers'  Liabil- 
ity Act.  The  case  was  brought  here  by  writ  of  error  and 
jurisdiction  entertained  against  a  motion  to  dismiss,  and, 
after  examining  the  evidence,  we  reversed  the  ruling  of 
the  state  coiu-t. 

In  the  case  under  review  the  pleadings  state  a  cause  of 
action  under  the  state  law  and  there  is  no  question  of  the 
character  of  the  commerce  in  which  the  railway  company 
was  engaged;  the  only  question  is  whether  the  deceased 
was  its  employ^  or  that  of  the  express  company.  If  the 
answer  to  the  question  depended  upon  evidence  it  might 
be  said  that  the  cited  cases  are  the  same  in  principle,  both 
the  fact  of  interstate  commerce  and  the  fact  of  employ- 
ment by  the  railway  company  of  the  deceased  being  condi- 
tions which  would  bring  the  case  imder  the  Federal  enact- 
ment; or  that  such  employment  was  one  of  those  subsidiary 
or  connecting  facts  into  which  this  court  will  inquire  as 
determining  its  jurisdiction,  of  which  there  are  examples. 
Kansas  CUy  Southern  Ry.  Co.  v.  Albers  Commission  Co., 
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223  U.  S.  673;  Cedar  Rapids  Gas  Co.  v.  Cedar  Rapids,  223 
U.  S.  655;  Brinkmeier  v.  Missouri  Pacific  Ry.  Co.,  224  U.  S. 
268;  Criswell  v.  Knights  of  Pythias,  225  U.  S.  246.  At  any 
rate,  we  might,  if  the  fact  turned  on  the  evidence,  say 
that  the  Federal  question  asserted  was  not  manifestly 
lacking  in  color  of  merit  and  follow,  therefore,  the  ruling 
in  Swafford  v.  Templeton,  185  U.  S.  487. 

But  the  Supreme  Court  of  the  State  rested  its  decision 
upon  the  allegation  of  fact  of  employment  of  the  deceased 
by  the  express  company  and  the  admission  of  the  fact  in 
the  answer  of  the  railway  company,  and  held  that  there 
was  nothing  in  the  course  of  the  trial  which  obviated  the 
effect  of  the  allegations  and  admissions  of  the  pleadings. 
The  court,  after  quoting  the  paragraph  of  the  answer 
which  we  have  given  above,  said  that  its  '^  admissions  are 
in  entire  harmony  with  the  balance  of  the  answer,  which 
contains  allegation  after  allegation  positively  stating  that 
the  deceased  was  employed  by  the  express  company  con- 
tinuously for  a  great  many  yeard  prior  to  his  death,  and 
the  contracts  of  employment  between  the  express  com- 
pany and  the  deceased  are  attached  to  the  answer  and 
made  a  part  thereof,  and  certain  waivers  contained  therein 
are  relied  upon  as  a  defense."  And,  further,  ''From  the 
pleadings  alone  it  is  clear  that  the  deceased  suffered  the 
injuries  which  resulted  in  his  death  while  he  was  employed 
by  the  express  company,  and  not  while  he  was 'employed 
by  the  railway  company;  and  that  the  parties  did  not 
attempt  to  join  an  issue  of  fact  upon  that  question."  The 
expression  in  the  opinion  was  that  if  the  evidence  disclosed 
a  case  different  from  that  alleged  in  the  pleadings,  the 
Federal  statute  would  control  and  St.  Louis  &  8.  F.  Ry. 
Co.  V.  Seale,  229  U.  S.  156,  would  be  applicable.  But  the 
court  said  that  the  testimony  of  Adams,  the  superinten- 
dent of  the  express  company,  relied  on  by  the  railway 
company,  was  '4n  no  way  inconsistent  with  the  allegations 
of  the  petition  and  the  admissions  of  the  answer,"  because 
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"the  witness  merely  drew  erroneous  conclusions  from  ad- 
mitted facts,  and  that  his  testimony  as  a  whole  supple- 
mented the  allegations  of  the  petition  and  the  admissions 
of  the  answer  by  more  fully  disclosing  the  relations  exist- 
ing between  the  express  company  and  the  deceased,  and 
the  express  company  and  the  railway  company,  and  made 
it  more  clearly  apparent  that  the  decedent  was  rightfully 
on  the  train." 

The  court,  therefore,  considered  the  case  distinguish- 
able from  the  cases  cit^  by  the  railway  company  (M.,  K. 
&  T.  Ry.  Co.  V.  Reas(yr  (T^ex.),  68  S.  W.  Rep.  332;  Vary  v. 
C.  B.  R.  &  M.  Ry.  Co.,  42  Iowa,  246;  Oliver  v.  Northern 
Pae.  Ry.  Co.,  196  Fed.  Rep.  432)  and  made  no  conmient 
upon  them  except  to  say  that  they  in  no  way  conflicted 
with  the  conclusion  reached. 

The  state  court  having  decided,  with  substantial 
grounds  for  the  decision,  that  the  pleadings  and  evidence 
show  an  action  under  the  employment  by  the  express  com- 
pany, no  denial  of  Federal  right  is  involved,  and,  there- 
fore, motion  to  dismiss  must  be  granted.  And,  as  the 
action  was  brought  under  the  ^tate  law  and  not  under  the 
Federal  law,  it  becomes  unnecessary  to  notice  ^rors  as- 
signed by  the  railway  company,  including  that  based  on 
the  instruction  of  the  trial  court  that  a  verdict  could  be 
rendered  by  three-fourths  of  the  jury. 

Dismissed. 
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SANTA  FE   CENTRAL  RAILWAY  COMPANY  v. 

FRIDAY. 

BBROR  TO   THE   STJPBEME   COXJBT  OF  THE  TEBBHOBT  OP 
NEW  MEXICO. 

No.  230.   Submitted  March  5,  1914.— Decided  March  23,  1914. 

A  statute  of  a  Territory  cannot  withdraw  from  the  courts  establiahed 
by  the  United  States  authority  expressly  conferred  upon  them  by 
Congress  by  the  Organic*  Act  and  other  statutes.  The  City  cf 
Panama,  101  U.  S.  453. 
.  The  District  Court  of  the  United  States  for  New  Mexico  has  jurisdic- 
tion of  a  case  arising  under  the  Employers'  Liability  Act  of  1906. 

This  court  will  not  decide  agidnst  the  local  understanding  as  expressed 
by  the  decisions  of  the  Supreme  Court  of  a  Territory  in  construing  a 
jurisdictional  statute  affecting  a  matter  of  local  concern  unless  those 
decisions  are  clearly  wrong.   Phamix  Ry.  Co,  v.  Lahdis,  231 U.  8. 578. 

16  New  Mex.  434,  affirmed. 

The  facts,  which  involve  the  jurisdiction  of  the  courts 
of  a  Territory  of  the  United  §tates  over  actions  brought 
under  the  Employers'  Liability  Act  of  1906,  are  stated  in 
the  opinion. 

Mr.  E.  W.  Dcbson  for  plaintiflFs  in  error: 

The  Organic  Act,  the  acts  of  Congress  and  the  l^psla- 
tive  acts  must  all  be  considered  and  construed  in  deter- 
mining the  question.  See  §  10  Organic  Act  of  Septem- 
ber 30,  1860;  §  880,  Comp.  Laws  New  Mex.  1897,  passed 
January  3,  1852;  §  1040  Id.,  passed  July  12,  1851;  §  900 
Id.,  passed  September  22,  1846;  §901  Id.,  passed  Jan- 
uary 26, 1859;  §  904  Id.;  §  905  Id.,  passed  January  20, 1869; 
§  2950  Id.,  passed  January  7, 1876;  Kearny  Code,  Septem- 
ber 22, 1846,  §  18;  §§  1874, 1910,  Rev.  Stats.  U.  S.,  passed 
June  14,  1858. 

There  are,  therefore,  provisions  for  District  Courts  of 
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the  Territoiy  and  District  Courts  for  each  of  the  various 
counties  and  a  territorial  law  giving  the  District  Courts  in 
the  counties  exclusive  original  jurisdiction  in  all  civil  ac- 
tions and  fixing  the  forum  where  they  must  be  brought  or 
commenced. 

The  courts  in  the  various  counties  having  been  estab- 
lished by  territorial  legislation  previous  to  the  enactment 
of  §  1874,  Rev.  Stat.,  or  which  were  by  law  established  sub- 
sequent to  that  time,  in  the  counties  of  the  Territory  for 
the  trial  of  all  civil  causes,  except  those  in  which  the  United 
States  was  a  party,  the  jurisdiction  of  the  so-called  United 
States  District  Courts  existing  previous  to  the  enactment 
of  said  §  1874,  vested  in  and  passed  to  the  District  Courts 
of  the  various  counties,  and  out  of  the  so-called  United 
States  courts,  except  in  causes  where  the  United  States 
18  a  party.   Schofield  v.  Stephens,  7  New  Mex.  619. 

Congress  did  not  define  the  jurisdiction  of  the  District 
Courts  except  as  Federal  courts,  but  as  courts  of  the  Terri- 
tory they  have  such  jurisdiction  as  the  territorial  legisla- 
ture mi£^t  prescribe.  The  territorial  legislating  provided 
that  the  District  Courts  should  have  original  jurisdiction 
in  all  cases,  civil  and  criminal,  in  which  the  jurisdiction  is 
not  especially  delegated  to  some  other  court. 

While  the  Employers'  Liability  Act  was  created  by 
Congress  and  has  now  been  held  to  be  valid  so  far  as  the 
Territories  are  concerned,  it  is  different  from  the  Anti- 
Trust  Law,  the  Meat  Inspection  Law,  the  Pure  Food  Law, 
the  Interstate  Commerce  Laws  and  the  Safety  Appliance 
Law,  because  imder  the  acts  relative  to  the  above  sub- 
jects the  power  is  given  the  United  States  to  bring  suits 
for  the  purpose  of  regulating  the  same,  and  they  would  be 
considered  as  arising  under  the  Constitution  and  laws  of 
the  United  States  and  in  which  the  United  States  is  a 
party. 

See  Hambudde  v.  Toombs,  18  Wall.  648,  for  diff^ence 
between  jurisdiction  under  §  1868  and  §  1910;  Clough  v. 


Digitized  by 


Google 


696  0C3T0BER  TERM,  1913. 

Aigument  for  Defendant  in  Error.  232  IT.  S. 

Curtis,  131  U.  S.  361;  McAttister  v.  United  States,  141 
ir.  S.  174. 

The  territorial  judicial  District  Courtis  exercising  Fed- 
eral jurisdiction  sit  at  one  place  in  the  district  under  a 
Federal  law  and  thar  business  is  kept  separate  from  the 
business  transacted  in  the  District  Courts  held  in  the 
county.  Thiede  v.  Utah  Territory,  ib\  U.  S.  570;  Svmms  v. 
Svmms,  175  U.  S.  162;  Ferris  v.  higley,  20  Wall.  375; 
Benner  v.  Porter,  9  How.  126;  Mining  Co.  y.  District 
Court,  7  New  Mex.  486. 

As  to  the  Employers'  Liability  Act,  approved  June  11, 
1906,  and  the  act  of  April  22, 1908,  the  latter  did  not  give 
any  life  or  validity  to  the  act  already  declared  void  by  the 
highest  judicial  tribimal.  Congress  did  not  reenact  the 
statute,  but  only  provided  that  this  act  ^' shall  not  affect 
any  pending  action."  The  act  of  1906  was  then  void  and 
of  no  effect. 

The  act  of  1908  w:as  prospective  and  not  retroactive. 
Winfree  v.  Nor.  Pac.  Ry.  Co.,  164  Fed.  Rep.  898;  Thornton 
on  Employers'  Liability,  §  109b;  Osbom  v.  Detroit,  32 
Fed.  Rep.  36;  Eastman  v.  County  of  Clackamas,  32  Fed. 
Rep.  24;  Humboldt  Co.  v.  Chvistopherson,  7S  Fed.  Rep. 
239;  Wright  v.  Southern  Ry.  Co.,  80  Fed.  Rep.  260;  Plum- 
mer  v.  Northern  Pac.  Ry.,  152  Fed.  Rep.  206;  HaU  v. 
Chicago  Ac.  Ry.  Co.,  149  Fed.  Rep.  564.  El  Paso  Ac.  Ry. 
Co.  V.  Gutierrez,  215  IT.  S.  87,  distinguished  as  merely 
holding  that  the  Employers'  Liability  Act  so  far  as  it 
applied  to  the  District  of  Columbia  and  the  Territories 
is  valid. 

Mr.  T.  B.  Catron,  with  whom  Mr.  George  W.  Prichard 
was  on  the  brief,  for  defendant  in  error: 

This  suit  was  brought  under  the  Employers'  Liability 
Act  of  Congress  approved  June  11, 1906,  and  as  a  pending 
case  was  prosecuted  to  a  final  judgment  after  the  passage 
of  the  act  of  Congress  approved  April  22,  1908. 
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Suit  was  brought  in  the  First  Judicial  District  Courts 
or  in  other  words,  in  the  territorial  or  Federal  court  as 
distinguished  from  the  County  District  Court,  because  the 
act  under  which  it  was  brou^t  wa9  a  Federal  act. 

That  court  was  the  proper  court  in  which  to  bring  the 
suit  under  §  1910,  Rev.  Stat.,  and  other  United  States 
statutes  and  decisions  thereunder. 

In  the  District  or  Federal  Courts  of  the  Territories  is 
vested  the  same  jurisdiction  as  is  vested  in  the  Circuit 
and  District  Courts  of  the  United  States  ''in  all  cases 
arising  under  the  Constitution  and  laws  of  the  United 
States.''  Reynold^  v.  United  States,  98  U.  S.  154;  Inmr-' 
ance  Co.  v.  Canter,  1  Pet,  511;  Benners  v.  Porter,  9  How. 
236;  Clinton  v.  Englebucht,  13  Wall.  434;  N.  P.  R.  R.  Co.  v. 
Carland,  3  Pac.  Rep.  134;  Hughes  v.  N.  P.  R.  R.  Co.,  18 
Fed.  Rep.  106;  Murphy  v.  Murphy,  85  N.  W.  Rep.  806; 
Chouteau  v.  Rice,  1  Minnesota,  192;  United  States  y.' J  ones, 
5  Utah,  556;  Johnson  v.  United  States,  6  Utah,  403;  United 
States  V.  Haskers,  3  Sawyer  (U.  S.),  262;  United  States  v. 
Pridgeon,  163  U.  S.  48;  Berry  v.  United  States,  3  Colorado, 
186;  Clough  v.  Curtis,  131  U.  S.  361;  McAUister  v.  United 
States,  141  U.  S.  174. 

For  cases  upholding  the  jurisdiction  of  the  Federal,  or 
Judicial  District  Courts  of  the  Territories,  to  tiy  causes 
arising  under  the  laws  of  the  United  States  where  the 
United  States  is  not  a  party,  both  before  and  since  the 
passage  of  §  1874,  Rev.  Stat.,  see  American  Ins.  Co.  v. 
Canter,  1  Pet.  511;  Brnner  v.  Porter,  9  How.  266;  City  of 
Panama  v.  Phelps,  101  U.  S.  453. 

For  instances  in  which  such  jurisdiction  has  been  ex- 
ercised by  the  territorial  District  Courts  under  such  acts, 
see  The  CuOer  v.  The  Columbia,  1  Oregon,  101;  Price  v. 
Frankel,  1  Wash.  Terr.  43;  Meigs  v.  The  Ncrrtherner,  1 
Wash.  Terr.  91;  Grivm  v.  Nichols,  1  Wash.  Terr.  375. 

It  is  immaterial  who  the  parties  are,  whether  both  the 
plaintiff  and  defendants  are  individuals,  or  whether  one 
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or  both  are  corporations,  or  whether  the  United  States  is 
a  party,  the  rule  is  the  same  so  long  as  the  suit  arises  under 
an  act  of  Congress. 

Sections  880,  900,  901,  905,  1040  and  2950,  Compiled 
Laws  of  1897  of  this  Territoiy  have  no  application  to  the 
case  at  bar.  The  territorial  legislature  has  no  power  to 
restrain  or  control  the  Judicial  District  Court  or  Federal 
court  in  the  exercise  of  their  power  and  jurisdiction  in  any 
case  arising  under  the  laws  of  the  United  States.  United 
States  V.  JoneSy  6  Utah,  553. 

Schofield  V.  Stephens,  7  New  Mex.  819,  distinguished, 
and  see  Thornton  on  Employers'  Liability,  p.  132. 

The  proceedings  in  the  trial  court  were  regular  and  the 
final  judgment  thereunder  is  valid.  Winfree  v.  Nor.  Pac. 
By.  Co.,  164  Fed.  Rep.  698,  distinguished,  and  see  El  Paso 
&c.  By.  Co.  V.  Gutierrez,  215  U.  S.  87. 

No  inchoate  rights  arising  under  the  act  of  1906  in  the 
Territory  of  New  Mexico  have  been  destroyed  by  any 
subsequent  legislation. 

Mr.  Justice  HoiiBces  delivered  the  opinion  of  the  court. 

This  is  an  action  for  personal  injmies  brought  by  the 
defendant  in  error  against  the  Railway  Company  under 
the  act  of  June  11,  1906,  c.  3073,  34  Stat.  232,  held  valid 
for  the  Territories  in  El  Paso  &  Northeastern  By.  Co.  v. 
Outierrez,  215  U.  S.  87.  The  plaintiff  got  a  verdict  and 
judgment  which  the  Supreme  Court  of  the  Territoiy  af- 
firmed.   16  New  Mex.  434. 

The  only  argument  addressed  to  us  is  an  attack  upon 
the  jmisdiction  of  the  court  that  tried  the  case.  That 
coxul;  was  the  District  Court  sitting  for  the  trial  of  causes 
arising  under  the  .Constitution  and  laws  of  the  United 
States  in  the  First  Judicial  District  in  the  Territory  of 
New  Mexico.  The  Organic  Act  of  September  9,  1850, 
c.  49,  9  Stat.  446,  provided  in  §  10  for  three  judicial  dis- 
tricts, and  for  a  District  Cpxirt  to  be  held  in  each  by  a  Jus^ 
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I  tdce  of  the  Supreme  Court  as  should  be  prescribed  by  law. 

^  It  further  enacted  that  the  jurisdiction  of  the  several 

courts  therein  provided  for  ^'shall  be  as  limited  by  law''; 

that  '^each  of  the  said  District  Courts  shall  have  and  ex^ 

ercise  the  same  jurisdiction  in  all  cases  arising  under  the 

Constitution  and  laws  of  the  United  States  as  is  vested 

in  the  Circuit  and  District  Courts  of  the  United  States; '^ 

and  that  the  first  six  days  of  every  term. or  so  much  of 

them,  as  necessary  ^'shall  be  appropriated  to  the  trial  of 

causes  arising  under  the  said  Constitution  and  laws.'' 

See  also  Rev.  Stat.,  §  1010.   The  court  where  the  trial  was 

held  was  one  ol  these  District  Courts  provided  for  by  the 

.  Organic  Act  and  the  case  was  one  arising  under  the  laws 

I  of  th6  United  States. 

But  it  is  said  that  the  jmrisdiction  of  these  courts  was 
'  to  be  'as  limited  by  law/  that  that  means  by  territorial 

legislation,  and  that  a  territorial  statute  provided  for  the 
^  holding  of  District  Courts  in  the  counties,  and  enacted 

*  that  the  District  Courts  in  the  counties  should  have  ''ex- 

clusive original  jurisdiction  in  all  civil  cases  which  shall 
n  not  be  cognizable  before  probate  judges  and  justices  of 

the  peace."    Compiled  Laws,  1897,  §900.    By  a  later 
'  territorial  act  the  District  Courts  in  the  various  counties 

[  were  given  'jurisdiction  in  all  civil  causes  in  said  counties 

^  which  according  to  law  belong  to  the  District  Courts,'  id., 

\  §  901.    And  this  was  in  pursuance  not  only  of  the  Organic 

'  Act  but  of  another  act  of  Congress  of  June  14, 1858,  c.  166, 

'  11  Stat.  366,  afterwards  Rev.  Stat.,  §  1874,  by  which  the 

judges  of  the  Supreme  Court  were  "authorized  to  hold  court 
within  their  respective  districts,  in  the  counties  wherein,  by 
the  laws  of  the  Territory,  courts  have  been  or  may  be  es- 
tablished, for  the  purpose  of  hearing  and  det^mining  all 
matters  and  causes,  *mcept  those  in  which  the  United 
States  is  a  party."  Thus,  it  is  argued,  exclusive  jurisdic- 
tion of  cases  like  the  present  wa^  transferred  to  the  County 
District  Qourts. 
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But  it  has  been  held  for  many  years  that  the  purpcNse 
and  effect  of  these  statutes  was  to  give  the  judges  of  the 
Supreme  Court  sitting  in  the  County  District  Courts  au- 
thority to  hear  cases  arising  under  territorial  laws,  and  to 
make  the  jurisdiction  over  such  cases  exclusive  in  those 
courts.  LincolnrLudcy  <fe  Lee  Mining  Co.  v.  District  Court, 
7  New  Mex.  486, 499-501.  Murphy  v.  Murphy,  25  N.  W. 
Rep.  806.  The  statutes,  we  believe,  have  not  been  under- 
stood to  attempt  to  withdraw  from  the  courts  of  the  larger 
districts  the  authority  expressly  conferred  upon  them  by 
the  Revised  Statutes  and  the  (h^anic  Act,  a  thing  that  of 
course  territorial  statutes  could  not  do.  See  The  City  of 
Panama,  101  U.  S.  453.  We  should  not  decide  against  the 
local  understanding  of  a  matter  of  purely  local  concern 
unless  we  thought  it  clearly  wrong,  instead  of  thinking  it, 
as  we  do,  plainly  right.  Phcmix  Ry.  Co.  v.  Landis,  231 
U.  S.  578,  679. 

Judgment  affirmed. 


EBERLE  v.  PEOPLE  OF  THE  STATE  OF  MICHIGAN. 

ERBOB  TO  THE  StJPRBlOB  COURT  OF  THE  STATE  OF  MICmOAN. 
No.  164.    Argued  Juxmry  16»  19,  1014.— Decided  March  23,  1914. 

The  validity  of  a  local  option  law  adopted  after  amendments  is  not 
affected  by  the  fact  that  the  amendments  are  subsequently  declared 
to  be  unconstitutional. 

Unconstitutional  amendments  to  a  constitutional  statute  are  mere 
nullities. 

Whether  the  adoption  by  a  district  of  a  local  option  statute  is  affected 
by  the  subsequent  determination  by  the  courts  that  certain  features 
of  the  act  were  unconstitutional,  is  not  a  Federal  question  and  is  for 
the  state  court  to  determine. 

On  writ  of  error  under  §  237,  Judicial  Ckxie,  this  court  cannot  inquire 
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into  motives  or  arguments  which  influenced  electors  to  vote  for  or 
against  a  measure,  or  reverse  the  action  of  the  state  court  on  the 
ground  that  the  electors  voted  under  misapprehension. 

A  State  may  prohibit  the  sale  of  liquor  absolutely  or  conditionally; 
may  |>rohibit  the  sale  as  a  beverage  and  permit  it  for  medicinal  pur- 
poses; may  prohibit  the  sale  by  merchants  and  peimit  it  by  licensed 
druggists;  and  so  held,  that  the  Michigan  Local  Option  Act  of  1889 
is  not  unconstitutional  under  the  equal  protection  proviaon  of  the 
Fourteenth  Amendment  on  account  of  discrimination  in  mAlring 
certain  specific  exceptions  to  the  general  prohibition. . 

While  a  liquor  law  which  prohibited  the  sale  of  property  existing  at  the 
time  of  its  ^oactment  might  be  confiscatory  {Bariemeyer  v.  Iowa,  18 
Wall.  129),  the  prohibition  of  manufacturing  liquor  i^ter  the  enact- 
ment is  not  confiscatory  even  as  applied  to  liquor  manufactured  for 
thepurpoeeof  giving  value  to  a  product  existing  but  unfinished  when 
the  act  was  passed. 

Liquor  laws  are  enacted  by  virtue  of  the  police  power  to  protect  the 
health,  morals  and  welfare  of  the  public;  and,  while  such  laws  may 
operate  to  depreciate  the  value  of  property  used  in  the  manufacture 
of  liquor,  such  depreciation  is  not  llie  taking  of  property  without  due 
process  of  law  as  prohibited  by  the  Fourteenth  Amendment,  and 
so  hM  as  to  the  Michigan  Local  Option  Act  of  1889.  Mvgkr  v. 
Ka/Mos,  123  U.  S.  623. 

Nothing  in  the  record  m  this  case  indicates  that  the  Michigan  Local 
Option  Act  of  1889  m  any  way  interferes  with  or  is  a  burden  upon 
interstate  commerce. 

167  Michigan,  477,  aflirined. 

The  facts,  which  involve  the  constitutionality  of  the 
Michigan  Locfti  Option  Act  of  1880  under  the  commerce, 
due  process  and  equal  protection  clauses  of  the  Federal 
Constitution,  are  stated  in  the  opinion. 

Mr.  Uichard  Price  for.  plaintiffs  in  error: 

The  Local  Option  Act  is  repugnant  to  the  Constitution 
of  the  United  States. 

It  is  an  arbitrary  and  unfair  discrimination  against 
home  manufacturers. 

The  act  protects  certain  traflSic. 

The  invalidity  of  the  wine  and  cider  clause  invalidates 
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entirb  act.  Atty.  Gen^l  v.  Detroit,  29  Michigan,  108;  Barte' 
meyer  v.  Iowa,  18  Wall.  129,  Boston  Beer  Co.  v.  Massachu- 
setts, 97  U.  S.  25;  Cooley's  Const.  Limitations  (7th  ed.), 
pp.  246,  247,  249;  Evbank  v.  Richmond,  226  U.  S.  137; 
Giozza  V.  Tieman,  148  U.  S.  655;  Kidd  v.  Pearson,  138 
U.  S.  1 ;  Mugler  v.  Kansas,  123  U.  S.  623;  People  v.  Michi- 
gan Central  R.  Co.,  145  Michigan,  140;  Waiting  v.  Michigan, 
116  U.  S.  446.  See  also  Herman  v.  State,  8  Indiana,  545; 
AUgeyer  v.  Louisiana,  165  U.  S.  578,  589;  Butchers^  Union 
V.  Cresceni  City,  111  U.  S.  746,  766, 

Mr.  Orant  Fellows,  Attorney  General  of  the  State  of 
Michigan,  for  d^endant  in  error: 

The  Michigan  Local  Option  Act  is  not  unconstitutional 
under  either  the  commerce  clause,  the  Fourth  Amendment 
or  the  Fourteenth  Amendment.  Barron  v.  BaUimore, 
7  Pet.  243;  Delamater  v.  SoiUh  Dakota,  205  U.  S.  93; 
EUenbecker  v.  Plymouth  Co.,  134  U.  S.  31;  Feek  v.  Bloom- 
ingdale,  82  Michigan,  393;  Friesner  v.  Charlotte,  91  Michi- 
gan, 504;  Kidd  v.  Pearson,  128  U.  S.  1;  Mugler  v.  Kansas, 
123  U.  S.  623;  Lloyds  v.  DoUison,  194  U.  S.  445;  People  v. 
Eberle,  167  Michigan,  477;  Presser  v.  Illinois,  116  U.  S. 
252;  Ripley  v.  Texas,  193  U.  S.  504;  Tieman  v.  Rinker, 
102  U.  S.  123. 

Mr.  Jttsuce  Lamar  delivered  the  opinion  of  the  court. 

The  Michigan  Local  Option  Law  of  1889  (Pub.  Acts, 
No.  207),  makes  it  unlawful  to  manufacture  or  sell  malt, 
vinous,  spirituous  or  intoxicating  liquors  in  any  county 
where  a  majority  of  the  electors  vote  in  f  avot*  of  prohibition. 

The  provisions  of  the  law,  however,  do  not  (§  1)  apply 
to  druggists  selling  such  liquors  in  compliance  with  the 
restrictions  imposed  upon  them  by  the  general  laws  of 
this  State.  It  was  also  provided  (§  15)  that  '^nothing  in 
this  act  shall  be  so  construed  as  to  prohibit  the  sale  of  wine 
for  sacramental  piuposes,  nor  shall  anything  herein  con- 
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tained  prohibit  druggists  or  registered  pharmacists  from 
selling  or  furnishing  pure  alcohol  for  medicinal,  art,  scien- 
tific and  mechanical  purposes; ''  Public  Acts  of  Michigan 
for  1889,  pp.  287,  293. 

By  amendments  passed  in  1899  and  1903  (acts  of  1899, 
p.  280;  acts  of  1903,  p.  229),  it  was  further  provided  that 
the  act  should  not  b^construed  to  ''prohibit  the  sale  of 
wine  or  cider  made  from  home  grown  fruit  in  quantities 
of  not  less  than  five  gallons,  nor  .  .  •  to  prohibit 
the  manufacture  of  wine  or  cider,  nor  .  1  .  to  pro-i 
hibit  the  sale  at  wholesale  of  wine  or  cider  manufactured 
in  said  [dry]  county  to  parties  who  reside  outside  of  said* 
county.'' 

As  a  result  of  an  election  held  April  13,  1909,  the  law 
became  operative  in  Jackson  County  on  May  1st,  1909. 
The  defendants,  who  were  officers  of  a  brewing  company, 
were  charged  witii  having  thereafter  manufactmred  beer 
in  that  county,  in  violation  of  the  statute.  They  moved 
to  quash  the  Information,  upon  the  ground  that  the  act 
was  void  because  it  interfered  with  interstate  commerce, 
took  property  without  due  process  of  law,  and  so  dis- 
criminated against  them  and  other  manufacturers  residing 
in  dry  counties  as  to  deny,  them  the  equal  protection  of  the 
law.  These  defenses  were  overruled.  On  the  trial  they  of- 
fered evidence  tending  to  show  that  the  beer  which  they 
had  manufactured  had  not  b^n  made  for  sale,  but  to  be 
used  in  causing  re-fermentation  of  1600  barrels  of  beer 
worth  $5  a  barrel,  which  was  on  hand  at  the  date  of  the 
election,  with  a  view  of  making  it  salable,  and  thereby  save 
themselves  against  loss.  Under  the  charge  of  the  court,  the 
jury  returned  a  verdict  of  guilty.  The  case  was  then 
taken  to  the  Supreme  Court  of  Michigan,  which  held 
(167  Michigan,  477)  that  the  amendments  of  1899  and 
1903  (permitting  the  manufacture  and  sale  of  wine  and 
cider  in  dry  counties),  were  void  as  an  unlawful  discrimina^ 
tion  against  the  products  and  citisens  of  other  States  and 
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a  violation  of  the  equal  protection  clause  of  the  Constitu- 
tion. The  court,  however,  sustained  the  conviction  and 
sentence  of  defendants  upon  the  ground  that  the  origLoal 
Local  Option  Act  was  constitutional  and  had  not  been 
rendered  invalid  by  the  void  amendments  of  1899  and 
1903.  The  case  was  then  brought  here  where,  in  addition 
to  the  errors  previously  assigned,  the  plaintiffs  in  error — 
defendants  in  the  trial  court — insisted  that  the  court  erred 
in  holding  that  the  act  could  be  valid  if  the  amendments 
relative  to  wine  and  cider  were  stricken — said  provisions 
''being  a  part  of  the  Act  at  the  time  the  Local  Option  Law 
was  adopted  in  Jackson  County,  where  defendants  reside, 
and  operating,  together  with  the  other  provisions  of  the 
Act,  to  bring  about  such  adoption/' 

1.  The  argument  here  was  principally  directed  to  a 
discussion  of  this  assignment  of  error — the  def^adants 
contending  that  the  discriminatory  wine-and-cider  amend- 
ments formed  an  integral  part  of  the  law  (Endlich  on 
Statutes,  §§  94,  294)  which  had  been  submitted  to  the 
voters  and  which,  when  adopted,  it  was  claimed,  was 
adopted  as  a  whole.  It  was  insisted  that  the  provisions 
permitting  the  manufacture  and  sale  of  wine  and  cid^ 
induced  many  to  vote  for  the  law  as  amended,  and  it 
was,  in  effect,  argued  that  these  amendments  could  not 
be  treated  as  a  part  of  the  statute  for  the  purpose  of 
carrying  the  election  and  then  be  held  void  in  order  to 
save  the  law  from  being  set  aside  as  discriminatory.  In 
support  of  this  contention,  defendants  relied  on  State  ex 
rel.  Huston  v.  Commiasiariera,  5  Oh.  St.  497,  where  the 
court  was  considering  a  local  option  statute,  one  section 
of  which  provided  for  an  election  to  determine  whether  a 
county  seat  should  be  removed,  and  another  (§  5)  contained 
unconstitutional  provisions  which  were  sudi  ''as  would 
natiurally  influence  the  vote  upon  the  adoption  or  rejection 
of  the  first  and  main  section."  It  was  held  that:  ''The  pro- 
visions of  both  sections  are  made  equally  to  depend  upon 
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the  result  of  the  election ;  they  were  submitted  by  the  l^is- 
latiu^  collectively  to  the  voters^  and  could  only  be  passed 
upon  as  a  whole;  and  •  •  .  must,  therefore,  stand  or 
fall  together/'  But  in  that  case  the  valid  and  invalid  pro- 
visions formed  an  inseparable  part  of  a  single  act  which 
was  void  as  a  whole,  whether  treated  as  having  been 
adopted  by  the  legislatiure  or  the  people.  On  the  other 
hand  in  the  case  at  bar  the  original  Local  Option  Law 
of  1880  had  been  held  to  be  constitutional  as  a  whole, 
and  its  validity  could  not  be  impaired  by  the  subsequent 
adoption  of  what  were  in  form  amendments  but,  in  legal 
effect,  were  mere  nullities. 

2.  It  is  true  that  the  fact  that  these  amendments  were 
on  the  statute  book  may  have  influenced  electors.  Some 
may  have  voted  for  the  law  because  of  the  supposed  per- 
mission to  make  wine.  Others  may  have  opposed  its 
adoption  because  of  the  supposed  exemption  of  wine  from 
the  operation  of  the  act.  But  in  either  event  these  void 
amendments  were  not  a  part  of  the  law  but  extraneous  in- 
ducements which  may  or  may  not  have  determined  the 
result.  The  attack,  therefore,  goes  rather  to  the  regularity 
of  the  adoption  than  to  the  constitutionality  of  the  statute 
after  it  had  been  adopted  for  Jackson  County.  But  it 
was  for  the  state  court  to  determine  that  matter  and  to 
decide  whether  the  election  was  void  because  the  question 
apparently  submitted  was  the  adoption  of  the  law  and 
amendments,  when,  in  reality,  onl};  the  law  itself  was 
submitted.  This  court,  on  writ  of  error  from  a  state  court 
cannot  inqtdre  into  the  motives  or  arguments  which  in- 
fluence men  to  vote  for  or  against  a  measure.  Neither 
can  we  reverse  the  decision  of  the  state  court,  and  declare 
the  act  inoperative  in  Jackson  Cotmty  because  the  electors 
thereof  may  have  voted  under  a  misapprehension  as  to  the 
matter  submittedi  any  more  than  we  could  set  aside  a 
statute  because  it  had  been  enacted  contrary  to  parlia- 
meattay  rules  relating  to  the  introduction,  debate  and 
VOL.  ccxxxii — 45 
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passage  of  a  bill.  The  original  Local  Option  statute  had 
been  held  to  be  constitutional,  and  prohibited,  without 
discrimination,  the  manuf actiure  of  all  liquors.  That  valid 
act  the  defendants  violated  and  their  conviction  cannot 
be  set  aside  on  the  ground  that  some  or  all  of  the  electors 
voted  to  make  the  law  operative  in  Jackson  County  under 
the  supposition  that  as  wine  could  be  manufactured,  the 
equal  protection  clause  of  the  Cqpstitution  would  make 
it  likewise  lawful  to  manufacture  beer  and  other  liquors. 

3.  Nor  can  the  judgment  be  reversed  because  the 
original  act,  while  prohibiting  liquor  to  be  sold  by  mer- 
chants permitted  it  to  be  sold  by  druggists  for  medicinal, 
mechanical  or  scientific  purposes.  Tlie  contention  that 
this  was  an  unlawful  discrimination  is  answered  by  Kidd 
V.  Pearson,  J28  U.  S.  1;  Rippey  v.  Texas,  193  U.  S.  604; 
Lhyd  V.  DoUiaan,  194  U.  S.  445.  Those  cases  show  that 
the  State  may  prohibit  the  sale  of  liquor  absolutely  or  con- 
ditionally; may  prohibit  the  sale  as  a  beverage  and  permit 
the  sale  for  medicinal  and  like  purpose;  that  it  may  pro- 
hibit the  sale  by  merchants  and  permit  the  sale  by  licensed 
druggists. 

4.  It  wa8  further  contended  that  the  act  takes  property 
without  due  process  of  law  because  it  made  no  provision 
for  the  sale  of  liquor  on  hand  at  the  time  the  law  became 
operative.  But  the  record  does  not  call  for  a  decision  of 
that  question,  nor  does  it  bring  the  case  within  the  prin- 
ciple, suggested  in  Bartemeyer  v.  Iowa,  18  WaU.  129,  133, 
that  a  statute  absolutely  prohibiting  the  sale  of  property 
in  existence  at  the  time  of  the  passage  of  the  law  would 
amount  to  confiscation  and  be  void  as  depriving  the  owner 
of  his  property  without  due  process  of  law.  The  defend- 
ants were  not  charged  with  selling  property  which  was  in 
their  possession  when  the  law  went  into  effect  in  May, 
1909,  but  with  manufacturing  beer  in  September,  1909, 
several  months  after  its  adoption.  The  fact  that  such  beer 
may  have  been  made  for  use  in  starting  re-fermentation  of 
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other  beer  that  was  on  hand  when  the  law  became  oper- 
ative, does  not  bring  the  case  vdthin  the  principle  for  which 
the  decision  is  cited.  For  the  right  to  manufacture  beer 
to  be  utilized  in  giving  value  to  an  unfinished  brew  is  no 
more  protected  by  the  Constitution  than  the  right  to 
manufacture  beer  in  order  to  utilize  the  brewery  and 
thereby  preserve  the  value  of  the  plant  as  a  going  concern. 
Liquor  laws  are  enacted  by  virtue  of  the  police  power 
to  protect  the  health,  morals  and  welfare  of  the  public. 
Such  laws  may  operate  to  depreciate  the  principal  value 
of  distilleries,  breweries  and  other  property,  in  use  and 
on  hand  when  the  law  is  passed,  but  it  has  been  held  in 
many  cases  that  such  depreciation  is  hot  the  taking  of 
property  prohibited  by  the  Constitution.  Boston  Beer  Co. 
V.  MMsackuseUs,  97  U.  S.  25;  Mugler  v.  Kansas,  123  U.  S. 
623.  There  is  nothing  in  the  record  calling  for  a  discussion 
of  the  assignment  of  error  relating  to  interstate  commerce. 
The  judgment  must  be 

Affirmed. 


SCHUYLER  V.  LITTLEFIELD,  TRUSTEE  OP 
BROWN  &  CO. 

APPEAL  WBOM,  THE   CIRCtrrT  COUET  OF  APPEALS  FOB  THE 
SECOND  CIBCniT. 

No.  213.    Argued  January  20,  1914.— Dedded  Mardi  28,  1914. 

Where  one  has  depofflted  trust  funds  in  hu  individual-bank  account  ^ 
the  mingled  fund^is  at  any  time  wholly,  depleted,  the  trust  fund  is 
thereby  dissipated  and  cannot  be  treated  as  reappearing  in  sums 
subsequently  depomted  to  the  credit  of  the  same  account: 

One  seeking  to  charge  a  fund  in  the  hands  of  a  trustee  f<»  Uie  benefit 

of  all  creditors  as  being  the  proceeds  of  bis  property  .add  llierefoie  a 

.  special  trust  fund  f«r  imt  bsfttbe  buidea  of  jmof;  andif^he  is  ui^ 
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able  to  id^itif y  the  fund  aa  representing  the  proceeds  of  his  property, 
his  claim  must  fail  as  all  doubt  must  be  resolved  in  favor  of  the 
trustee  who  represents  all  creditors. 
193  Fed.  Rep.  24,  affirmed. 

The  facts,  which  involve  determining  the  relative  rights 
to  the  bank  balance  of  a  bankrupt  stockbroker,  of  the 
trustee  and  of  a  customer  whose  securities  the  bankrupt 
had  sold,  are  stated  in  the  opinion. 

Mr.  W.  Benton  Criap,  with  whom  Mr.  Theodore  M. 
Crisp  was  on  the  brief,  for  appellants: 

The  bankrupts  wrongfully  and  fraudulently  converted 
the  property  of  the  appellants.  This  was  found  by  both 
courts  below. 

The  bankrupts  commingled  the  proceeds  of  appellants' 
property  vrtth  that  of  tJieir  own,  and  the  combined  or 
commingled  funds  having  been  traced  into  the  Hanover 
National  Bank  funds,  a  part  of  which  are  now  in  the 
hands  of  the  trustee,  so  long  as  any  portion  of  said  funds 
remained,  the  appellants  are  entitled  to  have  their  money 
paid  out  of  them  and  if  said  funds  were  used  to  release 
collateral  in  the  bank,  which  collateral,  or  the  proceeds  of 
which  collateral-,  went  into  the  hands  of  the  trustee,  they 
should  be  impressed  with  a  lien  in  favor  of  the  appellants. 
Gmnan  v.  LitUefietdy  229  U.  S.  19;  Peters  v.  Bain,  133 
U.  S.  670;  Frdinghuysen  v.  Nugeni,  36  Fed.  Rep,  229,  239; 
In  re  Marsh,  116  Fed.  Rep.  396;  Erie  Railroad  Co.  v.  Dial, 
140  Fed.  Rep.  689;  In  re  Royea,  143  Fed.  Rep.  182;  Smith 
V.  Motley,  150  Fed.  Rep.  266;  Smith  v.  Township,  150 
Fed.  Rep.  257;  In  re  StewaH,  178  Fed.  Rep.  463,  470; 
National  Bank  v.  Insurance  Co.,  104  U.  S.  54;  Cavin  v. 
Gkason,  105  N.  Y.  256;  KnatchUmU  v.  HdUst,  L.  R.  13  Ch. 
Div.  696. 

All  equities  are  in  favor  of  the  appellants.  They  have 
been  fraudulently  deprived  of  their  property  and  if  they 
are  unable  to  obtain  it  in  this  proceeding,  the  general 
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creditors  of  the  bankrupts  will  profit  by  the  fraudulent 
acts  of  the  latter.  This  is  not  in  keeping  with  the  policy 
of  the  Bankruptcy  Law.  Hurley  v.  Atchison  &c.  By.  Co., 
213  U.  S.  126,  134;  /n  re  Chase,  124  Fed.  Rep.  763. 

Mr.  Edwin  D.  Hays,  with  whom  Mr.  Daniel  P.  Hays  and 
Mr.  Ralph  Wolf  were  on  the  brief,  for  appellee: 

The  burden  was  on  the  appellants  to  show  that  their 
property,  or  the  proceeds  thereof,  came  into  the  hands  of 
the  trustee.  Fir8tNatimalBankv.Litaefield,226V.  S.  110; 
In  re  Mclntyre,  181  Fed.  Rep.  960;  American  Can  Co.  v. 
WiUiams,  178  Fed.  Rep.  420;  Matter  of  Hicks,  170  N.  Y.  195. 

All  trust  funds  deposited  by  the  bankrupts  in  the  Han- 
over National  Bank  prior  to  the  certification  on  August  25 
of  the  check  for  $146,600  to  Coombs  &  Co.  were  dissipated 
by  the  certification  of  said  check,  and  no  funds  so  deposited 
came  into  the  hands  of  the  receiver  or  trustee. 

The  cases  in  appellants'  brief  do  not  conflict  with  the 
position  taken  by  the  appellee  on  this  appeal. 

It  is  undoubtedly  the  law  that  if  trust  moneys  or  prop- 
erty are  mingled  with  other  moneys  or  property  by  a 
trustee,  they  may  be  followed  by  cestui  que  trust,  so  long 
as  the  fund  into  which  they  go  is  not  dissipated.  This  is 
true  even  if  the  trust  money  or  property  loses  its  identity 
by  reason  of  the  mingling  provided  the  fund  into  which  it 
went  is  still  in  existence.  First  National  Bank  v.  LiiUefield, 
supra. 

If  trust  money  is  wrongfully  placed  by  the  trustee  in 
his  general  bank  account  and  mingled  with  other  moneys 
of  the  trustee,  the  claimant  may  still  follow  them  so  long 
as  he  can  show  a  balance  remained  continuously  in  the 
account  from  the  time  of  the  deposit  equal  to  the  amount 
claimed,  but  if  the  account  is  entirely  depleted  as  was  the 
bankrupts'  account  in  the  case  at  bar  by  the  certification 
of  the  Coombs  checks,  the  trust  moneys  become  dissipated 
and  no  longer  traceable. 
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Mb.  JusrncE  Lamab  delivered  the  opinion  of  the  court. 

This  record  presents  for  determination  another  of  the 
many  questions  arising  out  of  the  tangled  and  complicated 
afifairs  of  Brown  &  Co.,  stockbrokers  of  New  York  City, 
who  made  an  assignment  on  August  25,  1908,  and  who 
were  subsequently  adjudged  bankrupts.  The  proceeding 
is  by  Schuyler,  Chadwick  &  Bumham,  to  recover  trust 
funds  which  they  claim  to  have  traced  into  the  possession 
of  Brown  &  Company's  Trustee  in  bankruptcy.  The  case 
involves  an  application  of  the  rule  that  where  one  has 
deposited  trust  funds  in  his  individual  bank  account  and 
the  mingled  fund  is  at  any  time  wholly  depleted  the  trust 
fimd  is  thereby  dissipated,  and  cannot  be  treated  as  re* 
appearing  in  sums  subsequently  deposited  to  the  credit 
of  the  same  account.  KnatchbuU  v.  HaUett,  L.  R.  13  Ch. 
Div.  696;  Peters  v.  Bain,  133  U.  S.  671  (1),  693;  Board 
of  CoraWs  v.  Strawn,  157  Fed.  Rep.  49,  54. 

There  is  no  controversy  about  the  law,  but  a  complete 
disagreement  about  matters  of  fact  where  it  is  necessary 
to  decide  with  certainty,  on  the  one  hand,  the  exact  time 
and  order  in  which  a  series  of  checks  were  deposited;  and, 
on  the  other,  to  determine,  with  equal  certainty,  the  exact 
order  in  which  a  series  of  checks  drawn  on  that  account 
were  paid  and  what  use  was  made  of  the  money  so  drawn. 
As  the  bankruptcy  occurred  on  August  25,  1908,  and  as 
the  testimony  was  taken  several  months  later,  it  is  not 
surprising  that  the  witnesses  were  not  able  to  ^tablish 
definitely  the  order  in  which  these  transactions  took 
place,  nor  that  the  Referee,  District  Judge  and  Court  of 
Appeals  each  differed  from  the  other  as  to  what  had  been 
proved.  The  Referee  found  that  Schuyler,  Chadwidc  &. 
Bumham  had  traced  their  funds  into  the  hands  of  the 
Trustee  and  were  therefore  entitled  to  recover.  The 
District  Judge  agreed  with  the  Referee  in  this  conduaon^ 
but  disagreed  with  him  as  to  some  of  the-findings  of  fact 
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on  which  that  conclusion  was  based.  The  Circuit  Court 
of  Appeals  disagreed  with  both  and  held  that  the  trust 
fund  had  not  been  traced  into  the  hands  of  the  Trustee 
and  thereupon  dismissed  the  complaint.  The  appeal  from 
that  decree  involves  a  consideration  of  the  facts,  which 
may  be  thus  briefly  stated: 

Brown  &  Co.  were  brokers  in  New  York  City,  and  on 
August  24th,  1908,  by  false  representations  of  solvency 
obtained  from  Schuyler,  Chadwick  &  Bumham,  300 
shares  of  Interborough  stock  (worth  $32  per  share)  agree- 
ing at  once  to  send  in  payment  a  check  for  $9,600,  capable 
of  certification.  This  was  not  done  and  in  spite  of  re- 
peated demands  the  check  was  not  delivered  until  after 
banking  hours  on  August  24th  and  too  late  to  have  it 
certified  that  day.  In  the  meantime  Brown  &  Co.  sold 
to  Miller  the 

300  shares  Interborough,  for $    9,600 

1000  shares  Northern  Pacific 143,000 

1000  shares  Great' Northern 137^000 

Total .$289,600 

Miller  thereupon  gave  Brown  &  Co.  a  check  for  $266,600, 
which  was  deposited  in  the  Hanover  National  Bank  on 
August  24.  Miller  retained  the  balance  of  $23,000  on 
some  claim  which  was  not  admitted  by  Brown  &  Co. 
They  later  that  day  obtained  from  Miller  a  check  for 
$23,000,  which  was  deposited  in  the  bank  the  next  morn- 
ing, but  after  the  Bank  had  refused  to  pay  or  certify  the 
Schuyler,  Chadvdck  A  Bumham  check  for  $9,600. 

It  thus  appeared  that  the  stock  fraudulently  obtained 
by  Brown  &  Co.  had  been  sold  by  them,  with  oih&t  stock, 
to  Miller  who  paid  for  the  whole  in  two  checks — one  for 
$266,600  deposited  to  Brown  &  Co.'s  account  in  the 
Hanover  National  Bank  on  August  24th,  and  another 
for  $23,000  deposited  in  the  same  bank  on  August  25th. 
1,  If  the  trust  fund  of  $9,600  was  included  in  the  check 
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for  $266,600,  then  it  was  dissipated  except  to  the  eictent 
of  $6,180.17^  which  was  the  sum  left  to  Brown  &  Co/s 
credit  at  the  close  of  business  on  August  24th.  And  inas- 
much as  all  of  that  balance  was  paid  out  early  the  next 
day,  the  trust  fund  was  thereby  wholly  dissipated  so  far 
as  the  bank  account  was  concerned. 

If,  however,  the  trust  fund  of  $9,600  is  to  be  treated  as 
having  been  included  in  Miller's  check  for  $23,000,  then 
a  similar  result  follows,  though  on  this  point  the  evidence 
of  the  witnesses  and  the  findings  of  the  two  courts  are 
in  conflict*  The  controlling  question  was  whether  the 
$23,000  had  been  deposited  before  or  after  the  payment 
of  a  check  for  $146,000  which  absorbed  the  whole  amount 
then  in  bank.  We  see  no  reason  to  disturb  the  finding  of 
the  Circuit  Court  of  Appeals  that  the  check  for  $23,000 
was  deposited  soon  after  the  Bank  opened  on  August  25th, 
and  that  it,  with  other  money  deposited  during  the 
morning,  was  used  at  about  11.30  a.  m.  to  pay  this  check 
for  $146,000  given  by  Brown  &  Co.  to  Coombs  &  Co.  The 
payment  of  this  large  sum  depleted  the  account  and  dis- 
sipated the  trust  fund  in  bank. 

2.  The  appellants,  however,  presented  their  case  in  a 
double  aspect.  They  contended  that  even  if  the  trust 
fund  of  $9,600  was  checked  out  of  the  bank  they  are  able 
to  trace  the  fund  into  stocks  that  subsequently  came  into 
the  hands  of  the  Trustee  in  Bankruptcy.  This  was  based 
on  the  claim  that  out  of  the  proceeds  of  the  Miller  checks, 
Brown  &  Co.  had  paid  notes  due  to  the  bank  and  thereby 
released  collateral  which  ultimately  came  into  the  posses- 
sion of  the  Trustee. 

But  the  record  fails  to  show  when  the  $266,600  was 
deposited  aiid  it  also  fails  to  show  with  the  requisite  cer- 
tainty the  particular  use  made  by  Brown  &  Co.  of  that 
money.  The  banking  transactions  on  August  24th  in- 
volved several  millions  of  dollars.  Money  was  deposited 
by  Brown  &  Co«  in  the  bank  and  money  was  borrowed  by 
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Brown  &  Co.  from  the  bank.  Part  of  the  loans  were 
deposited  to  their  bank  account  and  a  part,  represented  by 
cashier's  checks,  did  not  appear  in  that  account.  Money 
was  paid  by  Brown  &  Co.  to  outsiders  and  to  the  bank. 
Payments  to  the  bank  were  made  on  accounts  of  notes, 
some  of  which  represented  loanij  appearing  in  the  deposit 
account,  and  others  represented  loans  which  had  not  been 
so  entered.  Some  of  the  loans  were  secured  and  others 
were  unsecured,  and  whether  the  money  received  from 
Miller  (which  included  the  trust  fund  of  $9,600),  was  used 
to  pay  the  secured  or  unsecured  loans  does  not  appear  vdtfa 
certainty. 

It  would  serve  no  useful  purpose  to  make  a  detailed 
statement  of  the  testimony.  The  evidence  has  been  fully 
discussed  by  the  Court  of  Appeals  (193  Fed.  Rep.  24-33) 
in  considering  this  claim  of  appellants  along  vdth  that  of 
several  other  parties  seeking,  on  somewhat  similar  facts, 
to  trace  trust  funds  into  the  bank  and  thence  into  collateral 
which  ultimately  came  into  the  hands  of  the  Trustee.  All 
these  claims  were  disallowed  because  of  the  f ailiire  to  make 
the  requisite  proof.  Our  investigation  of  the  facts  leads 
us  to  the  same  conclusion  so  far  as  concerns  the  appellants' 
claim.  They  were  practically  asserting  title  to  $9>600 
said  to  have  been  traced  into  stock  in  the  possession  of  the 
Trustee.  Like  all  other  i)er8ons  similarly  situated,  they 
were  under  the  burden  of  proving  their  title.  If  they  were 
unable  to  carry  the  burden  of  identifying  the  fimd  as 
representing  the  proceeds  of  their  Interborough  stock 
their  claim  must  fail.  If  their  evidence  left  the  matter 
of  identification  in  doubt  the  doubt  must  be  resolved  in 
favor  of  the  Trustee,  who  represents  all  of  the  creditors 
of  Brown  &  Co.,  some  of  whom  appear  to  have  suffered 
in  the  same  way.  Like  them,  the  appellants  must  be 
remitted  to  the  general  fund. 

The  decree  18  affirmed. 
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OPINIONS    PER    CURIAM,    ETC.,    FROM    JAN- 
UARY 6,  1914,  TO  MARCH  23,  1914. 

No.  776.  Stab  Chbonicle  Publishing  Company, 
Plaintiff  in  Ebbob,  v.  United  Pbess  Associations.  In 
error  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit.  Motion  to  dismiss  or  affirm  and  for  dam- 
ages. Submitted  January  5,  1914.  Decided  January  12, 
1914.  Per  Curiam.  Dismissed  for  want  of  jurisdiction. 
Omaha  Railroad  Company  v.  Omaha,  230  U.  S.  123; 
ShvUhis  V.  McDougal,  225  U.  S.  561;  Chicago  Junction 
Railway  Company  v.  King,  222  U.  S.  223;  In  re  Metro- 
politan  Railway  Receivership,  208  U.  S.  109.  Mr.  Shepard 
Barclay  for  the  plaintiff  in  error.  Mr.  Campbell  Cumminga 
for  the  defendant  in  error. 


No.  356.  Leon  Cabdenas  Mabtinez^  Plaintiff  in 
Ebbob,  v.  The  State  of  Texas.  In  error  to  the  Court  of 
Criminal  Appeals  of  the  State  of  Texas.  Motion  to  dis- 
miss submitted  December  15, 1913.  Decided  January  12, 
1914.  Per  Curiam.  Dismissed  for  want  of  jurisdiction. 
Ex  parte  Siebold,  100  U.  S.  371,  375;  Ex  parte  Crouch,  112 
U.  S.  178;  Andrews  v.  Swartz,  156  U.  S.  272;  Barrington  v. 
Missouri,  205  U.  S.  483;  Leeper  v.  Texas,  139  U.  S.  462; 
FuUerton  v.  Texas,  196  U.  S.  192;  McCarquodaU  v.  Texas, 
21 1 U.  S.  432.  Mr.  B.  F.  Looney  for  the  defendant  in  error. 
No  appearance  for  th^  plaintiff  in  error. 


No.  4.  Chables  Maibaum,  Appellant^  v.  The  United 
States.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Illinois.    Submitted 
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January  13,  1914.  Decided  January  19,  1914.  Per  Cur- 
iam. Decree  affirmed  on  the  authority  of  Johannesaen  v. 
United  States,  225  U.  S.  227,  and  Luria  v.  United  Staies, 
231  U.  S.  9.  Mr.  Elijah  N.  Zoline  and  Mr.  James  Hamil- 
ton Lewis  for  the  appellant.  The  Attorney  General  and 
Mr.  Assistant  Attorney  General  Harr  for  the  appellee. 


No.  149.  F.  0.  NoRRis  et  al.,  Apfellantb,  v.  J.  E. 
Johnson  et  al.  Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit.  Motion  to  dismiss 
submitted  January  12,  1914.  Decided  January  19,  1914. 
Per  Curiam.  Dismissed  for  want  of  jurisdiction.  Holden 
V.  Stratum,  191  U.  S.  115;  First  National  Bank  v.  Title  & 
Trust  Company,  198  U.  S.  280,  288;  Hatch  v»  Ketchum, 
Trustee,  198  U.  S.  580;  Duryea  Power  Company  v.  Sterrir 
berger,  218  U.  S.  299,  301.  Mr.  Thomas  M.  Kmnerly  for 
the  appellants.    Mr.  Henry  F.  Ring  for  the  appellees. 


No.  680.  Fbed  W.  Lake  and  H.  H.  Snow,  Plaintiffb 
IN  Errob^  v.  Mary  A.  Bonynge  and  W.  A.  Bonynge. 
In  error  to  the  Supreme  Court  of  the  State  of  California. 
Motion  to  dismiss  or  affirm  submitted  December  22, 1913. 
Decided  January  19,  1914.  Per  Curiam.  Dismissed  for 
want  of  jurisdiction,  upon  the  authority  of:  First.  Pom- 
eroy^s  Lessee  v.  Stale  Bank  of  Indiana,  1  Wall.  592,  597; 
New  Orleans  &  Northeastern  R.  R.  Co.  v.  Jopes,  142  U.  S. 
18,  22;  Ward  v.  Joslin,  186  U.  S.  142,  153;  Holt  v.  United 
States,  218  U.  S.  245.  Second.  Arkansas  Southern  R.  R. 
Co.  V.  German  National  Bank,  207  U.  S.  270;  Waters-Pierce 
Oil  Co.  V.  State  of  Texas,  212  U.  S.  112.  Mr.  James  F. 
Peck  and  Mr.  Charles  C.  Boynton  for  the  plaintiffs  m  error. 
Mr.  William  J.  Hunsaker,  Mr.  E.  W.  Britt  and  Mr. 
Frank  H.  Short  for  the  defendants  in  error. 
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No.  681.  Fred  W.  Lake  et  al.,  Plaintiffs  in  Ebrob, 
V.  The  Supebior  Court  of  the  State  of  Caufornia 
IN  and  for  the  County  of  Kern.  In  error  to  the  Su- 
preme Court  of  the  State  of  California.  Motion  to  dis- 
miss or  affirm  submitted  December  22,  1913.  Decided 
January  19,  1914.  Per  Curiam.  Dismissed  for  want  of 
jurisdiction^  upon  the  authority  of  No.  680,  just  decided, 
and  authorities  there  cited.  Mr.  James  F.  Peck  and  Mr. 
Charles  C.  BoynUm  for  the  plaintiffs  in  error,  Mr.  WilUam 
J.  Hunsaker,  Mr.  E.  W.  Britt,  Mr.  Frank  H.  Short  and 
Mr.  D.  S.  Ewing  for  the  defendant  in  error. 


No.  154.  Woodward  Cotton  Company,  Appellant, 
V.  The  City  of  Woodward  et  al.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Western  District 
of  Oklahoma.  Argued  and  submitted  January  16,  1914. 
Decided  January  26,  1914.  Per  Curiam.  Affirmed  on 
the  authority  of  Madera  Water  Works  Company  v.  Madera, 
228  U.  S.  454,-  Memphis  v.  Cumberland  Telephone  &  Tele- 
graph Company,  218  U.  S.  624;  KnoxviUe  Water  Company 
V.  City  of  KnoxviUe,  200  U.  S.  22,  and  BientriUe  Water 
Works  Company  v.  City  of  Mobile,  176  IT.  S.  109,  and  cause 
remanded  to  the  District  Court  of  the  United  States  for  the 
Western  District  of  Oklahoma.  Mr.  John  Devereux  for  the 
appellant.  Mr.  Webster  Bollinger  and  Mr.  Charles  A. 
Loomis  for  the  appellees. 


No.  174.  The  District  op  Columbia,  Plaintipp  in 
Error,  v.  Philadelphia,  Baltimore  &  Washington 
Railroad  Company.  In  error  to  the  Court  of  Appeals 
of  the  District  of  Columbia.    Argued  January  19,  1914. 
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Decided  January  26,  1914.  Per  Curiam.  Dismissed  for 
want  of  jurisdiction.  American  Security  &  Trust  Company 
V.  Commiasianera  of  the  Distrid  of  Columbia,  224  U.  S.  491. 
The  petition  for  a  writ  of  certiorari  is  denied.  Mr.  F.  H. 
Stephens  and  Mr.  Conrad  H.  Syme  for  the  plaintiff  in  error. 
Mr.  Frederic  D.  McKenney,  Mr.  John  SpdUUng  Flannery 
and  Mr.  William  Hitz  for  the  defendant  in  error. 


No.  196.  J.  E.  Arnott  et  al.,  Plaintiffs  in  Error, 
V.  Southern  Railway  Company.  In  error  to  the  Supreme 
Court  of  the  State  of  Tennessee.  Argued  January  26, 
1914.  Decided  February  2,  1914.  Per  Curiam.  Dis- 
missed for  want  of  jurisdiction.  Hammond  v.  Johnston, 
142  U.  S.  73;  New  Orleans  v.  N.  0.  Water  Works  Co.,  142 
U.  S.  79;  Arkansas  Southern  R.  R.  v.  German  Bank,  207 
U.  S.  270;  Waters-Pierce  OH  Co.  v.  Texas,  212  U.  S.  112; 
Rogers  v.  Jones,  214  U.  S.  196.  Mr.  C.  J.  St.  John  for  the 
plaintiffs  in  error.  Mr.  L.  E.  Jeffries  for  the  defendant  in 
error. 


No.  316.  S.  W.  Washington  bt  al..  Surviving 
Trustees,  etc.,  Appellants^  v.  Joseph  F.  Tearney  et 
AL.,  Surviving  Executors,  etc.  Appeal  from  the  United 
States  Circuit  Court  of  Appeals  for  the  Fourth  Circuit. 
Motion  to  dismiss  or  affirm  submitted  January  26,  1914. 
Decided  February  2,  1914.  Per  Curiam.  Dismissed  for 
want  of  jurisdiction.  Chapman  v.  Bowen,  207  IT.  S.  89; 
Kenney  v.  Craoen,  215  U.  S.  125;  Blake  v.  Openhym, 
216  U.  S.  322;  J.  W.  Calnan  Co.  v.  Doherty,  224  U.  S.  145. 
Mr.  James  M.  Mason,  Jr.,  for  the  appellants.  Mr.  Forrest 
W.  Brown  and  Mr.  R,  T.  BarUm  for  the  appellee. 
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No.  214.  CiTT  OF  BlackwelL;  Plaintiff  in  Errob^  v. 
City  of  Newkirk  et  al.  In  error  to  the  Supreme  Court 
of  the  State  of  Oklahoma.  Submitted  January  29,  1914. 
Decided  February  2,  1914.  Per  Curiam.  Dismissed  for 
want  of  jurisdiction.  MiOingar  v.  Hartupee,  6  Wall.  258; 
Hamblin  v.  Western  Land  Co.,  147  U.  S.  531;  New  Orleans 
Water  Works  Co.  v.  Louisiana,  185  U.  S.  336;  Sawyer  v. 
Piper,  189  U.  S.  154;  Delmar  Jockey  Club  v.  Missouri,  210 
U.  S.  324.  Mr.  A.  G.  C.  Bierer,  Mr.  Frank  Dak  and  Mr. 
Joseph  W.  Bailey  for  the  plamtifF  in  error.  Mr.  C.  L. 
Pinkham  and  Mr.  J.  F.  King  for  the  defendants  in  error. 


No.  217.  Anna  Hawley,  Plaintiff  in  Ebbob,  v. 
Joseph  W.  Walkeb,  Constable,  etc.  In  error  to  the 
Supreme  Court  of  the  State  of  Ohio.  Argued  January  30, 
1914.  Decided  February  24,  1914.  Per  Curiam.  Judg- 
ment affirmed  with  costs  upon  the  authority  of  MuUer  v. 
Oregon,  208  U.  S.  412;  Lindsky  v.  Natural  Carbonic  Gas 
Co.,  220  U.  S.  61,  78,  79.  Mr.  J.  M.  Sheets  for  the  plaintiff 
in  error.  Mr.  Louis  D.  Brandeis,  Mr.  Timothy  S.  Hogan, 
Mr.  Frank  Dads,  Jr.,  and  Mr.  Clarence  D.  Laylin  for  the 
defendant  in  error. 


No.  200.  The  Commonwealth  of  Pennbylvanl^, 
Appellant,  v.  The  Yobk  Silk  Manxtfactubino  Com- 
pany, Bansbuft.  Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit*  Submitted  Jan- 
uary 27,  1914.  Decided  March  2,  1914.  Per  Curiam. 
Dismissed  for  want  of  jurisdiction.  Holden  v.  Stratton,  191 
U.  S.  115.  Mr.  Jackson  H.  Ralston  and  Mr.  WiUidm  E. 
Richardson  for  the  appeUant*  Mt.  Henry  C.  NUes  for  th^ 
appellee. 
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No.  557.  Louis  Elib  Joseph  Henby  db  GaiiArd  db 
Bbassac  de  Bbabn,  Count  and  Pbincb  of  Bbabn  and 
Chalais,  Plaintiff  in  Erbob,  t^.  Ross  R.  Winans  and 
Fbbdinand  C.  JLatbobb,  Tbustbbs,  et  al.  In  error  to 
the  Court  of  Appeals  of  the  State  of  Maryland.  Motion  to 
dismiss  submitted  February  24, 1914.  Decided  March  9, 
1914.  Per  Curiam.  Dismissed  for  want  of  jurisdiction. 
First  NatUmdl  Bank  v.  Esthermlle,  215  U.  S.  341,  346; 
Rogers  v.  Clark  Iron  Co.^  217  U,  S.  589— see  Louis  Elie 
Joseph  Henry  de  Galard  de  Brassac  de  Beam  v.  Francois  de 
Beam,  225  U.  S.  695;  same  v.  Pierre  de  Beam,  decided 
at  this  term,  231  U.  S.  742.  Mr.  Maurice  Leon  for  the 
plaintiff  in  error.  Mr.  J.  Kemp  BarUett,  Mr.  Edgar  AUan 
Poe,  Mr.  Shirley  Carter,  Mr.  Albert  C.  Ritchie  and  Mr. 
Edward  Duffy  for  the  defendants  in  error. 


No.  581.  C.  H.  Albebs  Commission  Company, 
Plaintiff  in  Ebbor,  v.  Maby  E.  Spenceb  and  Hablow 
B.  Spenceb,  Executbix  and  Executob  of  the  Estate 
OF  CoBWiN  H.  Spenceb,  Deceased,  et  al.  In  error  to 
the  Supreme  Court  of  the  State  of  Missouri.  Motion  to 
dismiss  submitted  March  2,  1914.  Decided  March  9, 
1914.  Per  Curiam.  Dismissed  for  want  of  jurisdiction. 
KaTisas  City  Star  Company  v.  Julian,  215  U.  S.  589,  590; 
Wood  V.  Chesboraugh,  228  U.  S.  672.  Mr.  Shepard  Bar- 
day  for  the  plaintiff  in  error.  Mr.  Frederick  N.  Judson 
and  Mr.  John  F.  Qreen  for  the  defendants  in  errw. 


No.  817.    J.  F.  Shultz,  Plaintiff  in  Ebbob,  v.  Fbed 

W.  RlTTBBBUSCH,  CoUNTY  TbEASUBBB,  ETC.,  BT  AL.     In 

error  to  the  Supreme  Court  of  the  State  of  Oklahoma. 
Motion  to  dismiss  or  affirm  or  place  on  summary  docket, 
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submitted  February  24,  1914,  Decided  March  9,  1914. 
Per  Curiam.  Dismissed  for  want  of  jurisdiction.  (1)  Con- 
aolidated  Turnpike  Company  v.  Norfolk  &  Ocean  View  Railr 
road  Co.,  228  U.  S.  696,  600,  and  cases  cited.  (2)  Louw- 
viUe  &  N.  R.  R.  Co.  y.  Barber  AephaU  Paving  Company, 
197  U.  S.  430,  434,  and  cases  cited.  Mr.  Milton  Brown 
for  the  plaintiff  in  error.  Mr.  D.  C.  Weetenhaver  for  the 
defendants  in  error. 


No.  243.     W.  SCHNEIDBR  WHOLBSAIiE  WiNB  &  LiQUOR 

CoMPANT,  Appellant,  v.  August  Diederich.  Appeal 
from  the  United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit.  Argued  March  12,  1914.  Decided 
March  16,  1914.  Per  Curiam.  Dismissed  for  want  of 
jurisdiction.  Street  &  Smith  v.  Adas  Mfg.  Co.,  decided, 
this  term,  231  U.  S.  348.  Mr.  James  Love  Hopkins  and 
Mr.  Alphonso  Howe  for  the  appellant.  Mr.  James  A. 
Carr  for  the  appellee. 


No.  262.  Thobias  Mat,  Jr.,  et  al.,  Plaintiffs  in 
Error,  v.  The  People  op  the  State  of  Illinois  for  the 
USE  of  Edward  Gobin,  etc.  In  error  to  the  Supreme 
Court  of  the  State  of  Illinois.  Argued  March  10,  1914. 
Decided  March  16,  1914.  Per  Curiam.  Dismissed  for 
want  of  jurisdiction.  Rogers  v.  Clark  Iron  Co.,  217  tJ.  S. 
589;  Preston  v.  Chicago,  226  U.  S.  447,  450.  Mr.  Fred  B. 
Merrills  for  the  plaintiffs  in  error.  Mr.  Charles  H.  Burton 
and  Mr.  James  M.  Qraham  for  the  defendant  in  error. 


No.  341.  Mrs.  Carmelite  Pons,  Wife  of  Georoe  A. 
LouQUE,  Plaintiff  in  Error,  v.  Yazoo  &  Mississippi 
Valley  Railroad  Company  et  al.    In  error  to  the 
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Supreme  Court  of  the  State  of  Louisiana.  Motion  to 
dismiss  submitted  March  9,  1914.  Decided  March  16, 
1914.  Per  Curiam.  Dismissed  for  want  of  jurisdiction. 
LouiBiana  Namgaldan  Co.  v.  Oyster  Commueion  of  La., 
226  U.  S.  99;  United  States  v.  Beatty,  decided  this  term, 
ante,  p.  463.  Mr.  Henry  L.  Lazarus  and  Mr.  Edgar  H. 
Farrar  for  the  plaintiff  in  error.  Mr.  Blewett.Lee,  Mr. 
Charles  N.  Burch,  Mr.  Hunter  C.  Leake,  Mr.  Gustave 
Lemle  and  Mr.  H.  D.  Minor  for  the  defendants  in  error. 


No.  — ,  Original.  Ex  parte:  In  the  Matter  of 
Adolph  Grihsinger,  Petitioner.  Submitted  March  9, 
1914.  Decided  March  16,  1914.  Motion  for  leave  to  file 
amended  petition  for  writ  of  habeas  corpus  denied.  Mr. 
Oeorge  F.  Curtis  for  the  petitioner.  The  Attorney  General 
and  The  Solicitor  Generol  opposing. 


Decisions  on  Petitions  for  Writs  of  Certiorari,  from  Jan- 
uary e,  1914,  to  March  2S,  1914. 

No.  776.  Star  Chronicle  Publishing  Company, 
Petitioner,  v.  The  United  Press  Associations.  Jan- 
uary 12,  1914.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Mr.  Shepard  Barclay  for  the  petitioner. 
Mr.  Campbell  Cummings  for  the  respondent. 


No.  791.    Providence  Washington  Insurance  Com- 
pany, Petitioner,  v.  Harvey  Granger  and  Charles  E. 
VOL.  ccxxxii — 46 
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Lbwis.  January  12,  1914.  Petition  for  a  writ  of  certi- 
orari to  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied.  Mr.  Howard  S.  HarringUm  for 
the  petitioner.   Mr.  Nelson  Zabriskie  for  the  respondents. 


No.  820.  Jeheil  Rosen,  Petitioner,  v.  William 
Williams,  Commissioner  of  Immigration.  January  12, 
1014.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  WiUiam  S.  Bennet  for  the  petitioner.  The  Attorney 
Oeneral,  The  Solicitor  Oeneral,  and  Mr.  Assistant  Attorney 
General  Wallace  for  the  respondent. 


No.  846.  Town  of  Aurora,  Petttioner,  v.  Martha 
L.  Gates;  and 

No.  847.  Town  of  Aurora,  Petitioner,  v.  Robert 
P.  Wilder.  January  12,  1914.  Petitions  for  writs  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  denied.  Mr.  William  A.  Bryans 
for  the  petitioner.  Mr.  Edward  P.  Costigan  for  the 
respondents. 


No.  840.   The  Steamship  "George  W.  Elder,''  etc., 

ET  AL.,  ClAIBIANTS,  PETITIONERS,  V.  ThE  PoRT  OF  PORT- 
LAND. January  19,  X914.  Petition  for  a  writ  of  certi- 
orari to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  denied.  Mr.  Arthur  A.  Bimey  for  the 
petitioners.    Mr.  C.  E.  S.  Wood  for  the  respondent. 


No.  819.     John  S.  Talbotp,   Petitioner,  i;.  The 
United  Statbs.    January  26,  1914.    Petition  for  a  writ 
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of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  denied.  Mr.  Joseph  U.  Sweeney  for 
the  petitioner.  The  Attorney  General  and  The  Solicitor 
General  for  the  respondent. 


No.  860.  American  National  Bank  of  MacoN;  Ga.^ 
ET  AL.,  PETinoNEBS,  V.  8.  H.  Still  et  al.  January  26, 
1014.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fourth  Circuit  denied. 
Mr.  George  S.  Jones,  Mr.  James  SimmSf  Mr.  Julian 
MitcheU,  Mr.  W.  H.  Tawnsend,  Mr.  William  H.  Fleming 
and  Mr.  OrviUe  A.  Park  for  the  petitioners.  Mr.  Stanwix 
G.  Mayfisld,  Mr.  Charles  Carroll  Simms  and  Mr.  Alexan- 
der Akerman  for  the  respondents. 


No.  348.  F.  O.  Norms  bt  al.,  Trustees,  etc.,  Peti- 
tioners, V.  J.  E.  Johnson  et  al.  February  2,  1914. 
Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  denied. 
Mr.  Thomas  M.  Kennerly  and  Mr.  Charles  T.  Butler  for 
the  petitioners.    Mr.  Henry  F.  Ring  for  the  respondents. 


No.  844.  Houston  Oil  Company  of  Texas  et  al., 
Petitioners,  v.  Caroline  C.  Middlesworth  et  al. 
February  2,  1914.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Com-t  of  Appeals  for  the  Fifth 
Circuit  denied.  Mr.  Thomas  M.  Kennerly  and  Mr.  Charles 
T.  BvHer  for  the  petitioners.  Mr.  Thomas  N.  Hill  for 
the  respondents. 


No.  790.    E.  I.  Du  Pont  de  Nemours  Powder  Com- 
pany, Petitioner,  v.  The  Steamship  "Charlton  Hall," 
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ETC.  February  24,  1914.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied.  Mr.  Howard  S.  Harrington  for 
the  petitioner.  Mr.  Charles  C.  Burlingham  for  the  re- 
spondent. 


No.  881.  Thomas  S.  Nowbll  et  al.,  Petitioners,  v. 
Intbbnational  Trust  Company  et  al.  February  24, 
1914.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  denied. 
Mr.  John  P.  Hartman  and  Mr.  George  M.  NoweU  for  the 
petitioners.  Mr.  L.  P.  Shackelford,  Mr.  A.  B.  Browne, 
Mr.  Alexander  BrUton  and  Mr.  Evans  Browne  for  the 
respondents. 


No.  618.  Str]set  &  Smfth,  a  Copartnership,  Appel- 
lant, V.  The  Atlas  Manufacturing  Company  et  al. 
March  2,  1914.  Second  petition  for  a  writ  of  certiorari 
herein  denied.  Mr.  >Hugh  K.  Wagner  for  the  appellant, 
in  support  of  the  petition.    No  one  opposing. 


No.  200.  The  Commonwealth  of  Pennsylvania, 
Appellant,  v.  The  York  Silk  Manufacturing  Com- 
pany, Bankrupt.  March  2,  1914.  Petition  for  a  writ  of 
certiorari  herein  denied.  Mr.  Jackson,  H.  Ralston  and 
Mr.  William  E.  Richardson  for  the  appellant  in  support 
of  the  petition.  •  Mr.  Henry  C.  Niles  for  the  appellee  op- 
posing. 


No.  869.  Waltham  Watch  Company,  Petitioner,  t;. 
Charles  A.  Keene.    March  2^  1914,    Petition  for  a  writ 
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of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied.  Mr.  Nathan  Matthews  and 
Mr.  Romney  Spring  for  the  petitioner.  No  appearance 
for  the  respondent. 


No.  884.  Kershaw  Oil  Mill  et  al.,  Petitioners,  v. 
National  Bank  of  Savannah.  March  2,  1914.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit  denied.  Mr. 
Thontaa  J.  Kirkland,  Mr.  E.  D.  Blakeney  and  Mr.  Thomas 
Buffin  for  the  petitioners.  Mr.  WiUian  Oarrard  and  Mr. 
Joseph  A.  McCuUough  for  the  respondent. 


No.  895.  David  A.  Nbase,  Petitioner,  v.  Coal  & 
Coke  Railway  Company  et  al.  March  2,  1914.  Peti- 
tion for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit  denied.  Mr. 
Charles  D.  Merrick  and  Mr.  WiUiam  E.  ChiUon  for  the 
petitioner.    Mr.  B.  M.  Ambler  for  the  respondents. 


No.  906.  Robert  Moody  &  Son,  a  Copartnership, 
ETC.,  Appellant,  v.  Century  Savings  Bank.  March  2, 
1914.  Petition  for  a  writ  of  certiorari  herein  denied.  Mr. 
S.  F.  Prouty  for  the  appellant  in  support  of  the  petition. 
Mr.  Horaiio  F.  Dale  and  Mr.  William  G.  Harvisan  for  the 
appellee  opposing. 


No.  880.  City  op  Cabcdbn,  Petitioner,  v.  Armstrong 
Cork  Company.  March  9,  1914.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
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for  the  Third  Circuit  denied.  Mr.  Edwin  G.  C.  Bleakly 
and  Mr.  Henry  F.  Stockwell  for  the  petitioner.  Mr.  Nor- 
man  Qrey  and  Mr.  F.  Morse  Archer  for  the  respondent* 


No.  882.  Frank  H.  Ryan  bt  al.,  Petitionbrs,  v.  The 
United  States.  March  9,  1914.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Com-t  of  Appeals 
for  the  Seventh  Circuit  denied.  Mr.  Chester  H.  Krum  and 
Mr.  Elijah  N.  Zoline  for  the  petitioners.  The  Atiamey 
General  and  Mr.  Assistant  Attorney  General  Wallace  for  the 
respondent. 


No.  919.  Godfrey  M.  Hyams,  PetitionbR;  v.  Old 
Dominion  Company.  March  9, 1914.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  First  Circuit  denied.  Mr.  Edward  M.  Colie  for  the 
petitioner.  Mr.  Louis  D.  Brandeis  and  Mr.  Edward  F. 
McClennen  for  the  respondent. 


No.  243.  W.  Schneider  Wholesale  Wine  &  Liquor 
Company,  Appellant,  v.  August  Diederich.  March  10, 
1914.  Petition  for  a  writ  of  certiorari  herein  denied.  Mr. 
James  Love  Hopkins  for  the  appellant  in  support  of  the 
petition.   No  one  opposing. 


No.  868.  George  W. 'Norton,  as  Executor,  etc., 
Appellant,  v.  Robert  B.  Whiteside  et  al.  March  16, 
1914.     Petition  for  a  writ  of  certiorari  herein  denied. 
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Mr.  Jed  L.  Washburn  for  the  appellant  in  support  of  the 
petition.  Mr.  Theodore  T.  Hudson,  Mr.  LtMer  C.  Harris, 
Mr.  J.  B.  Richards  and  Mr.  Alfred  Jaques  for  the  appellees 
opposing. 


No.  912.  William  R.  Hopkins  et  al.,  Pbtitionbrs,  v. 
A.  Louisa  M.  Gilbert  et  al.,  etc.  Marcl^  16,  1914. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Ck>urt  of  Appeals  for  the  Foiirth  Circuit  denied. 

No.  913.  W.  R.  Hopkins,  Pbtitionbr,  v.  A.  Louisa 
M.  Gilbert  et  al.,  etc.  Petition  for  a  writ  of  certi- 
orari to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  denied.  Mr.  Wade  H.  Ellis,  Mr.  C.  B. 
Matthews,  Mr.  F.  A.  SoruUey  and  Mr.  Theodore  F.  David- 
son for  the  petitioners.  Mr.  James  H.  Merrimon  and  Mr. 
Thomas  S.  BoUins  for  the  respondents. 


No.  915.  Compagnie  Genbralb  Transatlantique, 
Petitioner,  v.  Laura  Rivers.  March  16, 1914.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied.  Mr.  Joseph  P. 
Nolan  for  the  petitioner.  Mr.  Charles  H.  TiUUe  for  the 
respondent.     . 


No.  917.  Victor  American  Fuel  Company,  Peti- 
tioner, V.  Frank  Peccarich.  March  16,  1914.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  denied.  Mr.  Caldwell 
Yeaman  for  the  petitioner,  Mr.  George  S.  Klock  for  the 
respondent. 
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No.  931.  Smith  Incandescent  Light  Company,  Pbti- 
TioNEB,  V.  Welsbach  Gas  Lamp  COMPANY.  March  23, 
1914.  Petition  for  a  ymt  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
.  Mr.  Timothy  D.  Merwin  for  the  petitioner.  Mr.  C.  P* 
Byrnes  for  the  respondent. 


CASES  DISPOSED  OF  WITHOUT  CONSIDERATION 
BY  THE  COURT,  FROM  JANUARY  6,  1914,  TO 
MARCH  23,  1914. 

No.  477.  Julian  Munsuri,  Appellant,  v.  C.  O. 
Lord,  Trustee,  etc.  On  writ  of  certiorari  to  the  bis- 
trict  Court  of  the  United  States  for  Porto  Rico.  Janu- 
ary 7,  1914.  Dismissed  without  costs  to  either  party, 
per  stipulation.  Mr.  Frederic  R.  Coudert  and  Mr.  Howard 
Thayer  Kingsbury  for  the  appellant.  Mr.  N.  B.  K. 
PettingiU  and  Mr.  William  H.  Hawkins  for  the  appellee. 


No.  183.  Freeman  H.TiLLOTSON,  Plaintiff  in  Error, 
i).  The  State  of  Kansas.  In  error  to  the  Supreme  Court 
of  the  State  of  Kansas.  January  20, 1914.  Dismissed  with 
costs,  pursuant  to  the  tenth  rule.  Mr.  W.  L.  Sturdevant 
and  Mr.  Clinton  A.  Welsh  for  the  plaintiff  in  error.  No 
appearance  for  the  defendant  in  error. 


No.  193.  Jabibs  p.  Allen,  Plaintifp  in  Error,  v. 
H.  H.  Oliver.  In  error  to  the  Supreme  Court  of  the 
State  of  Oklahoma.    January  21,  1914,    Dismissed  with 
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costs,  pursuant  to  the  tenth  rule.  Mr.  S.  T.  Bledsoe  iot 
the  plaintiff  in  error.  No  appearance  for  the  defendant 
in  error. 


No.  194.  Edward  A.  Roehrig  et  al.,  Plaintiffs  in 
Error,  v.  Ford  Smith.  In  error  to  the  Supreme  Court  of 
the  State  of  Nebraska.  January  22,  1914.  Dismissed 
with  costs,  pursuant  to  the  tenth  rule.  Mr.  Alfred  G. 
EUick  and  Mr.  Harrison  C.  Brome  for  the  plaintiffs  in 
error.    No  appearance  for  the  defendant  in  error. 


No.  197.  Noel  Construction  Company,  Plaintiff 
IN  Error,  v.  George  W.  Smith  and  Company,  Incor- 
porated. In  error  to  the  District  Court  of  the  United 
States  for  the  District  of  Maryland.  January  22,  1914. 
Dismissed  with  costs,  pursuant  to  the  tenth  rule.  Mr.  J. 
Kemp  Bartlett  and  Mr.  Edgar  Allan  Pop  for  the  plaintiff 
in  error.    No  appearance  for  the  defendant  in  error. 


No.  205.  Republic  Iron  &  Steel  Company,  Plain- 
tiff IN  Error,  v.  Howard  Carlton.  In  error  to  the 
District  Court  of  the  United  States  for  the  District  of 
Maryland.  January  26,  1914.  Dismissed  with  costs, 
pursuant  to  the  tenth  rule.  Mr.  J.  Kemp  Bartlett  for  the 
plaintiff  in  error.  No  appearance  for  the  defendant  in 
error. 


No.  211.  Caldwell  &  Drake,  a  Firm,  etc.,  Plain- 
tiffs IN  Error,  v.  John  R.  Jobe,  Auditor,  etc.  In 
error  to  the  Supreme  Court  of  the  State  of  Arkansas. 
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January  27, 1014.  Dismissed  with  costs,  pursuant  to  the 
tenth  rule.  Mr.  J.  W.  Blackwood  for  the  plaintiffs  in 
error.    No  appearance  for  the  defendant  in  error. 


No.  201.  The  Texas  &  Pacific  Railway  Company, 
Plaintiff  in  Ebror,  v.  John  Jackson  ibt  al.  In  error 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit.  January  27;  1914.  Dismissed  per  stipula- 
tion. Mr.  Charles  Payne  Fermer  for  the  plaintiff  in  error. 
Mr.  W.  P.  HaU  and  Mr.  George  Whitfield  Jack  for  the 
defendants  in  error. 


No.  277.  St.  Paxtl  Cnr  Railway  CoBfPANY,  Plain- 
tiff in  Error,  v.  State  op  Minnesota  ex  rel.  City  of 
St.  Paul.  In  error  to  the  Supreme  Court  of  the  State  of 
Minnesota.  February  24^  1914.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  error.  Mr.  N.  M. 
Thygeeon  for  the  plaintiff  in  error.  No  appearance  for 
the  defendant  in  error. 


No.  312.  Majestic  Theater  Company  et  al.,  Plain- 
tiffs IN  Error,  v.  City  of  Cedar  Rapids  et  al.  In 
error  to  the  Supreme  Court  of  the  State  of  Iowa.  Feb- 
ruary 24, 1914.  Dismissed  with  costs,  on  motion  of  coun- 
sel for  the  plaintiff  in  error.  Mr.  James  H.  Trewin  for 
the  plaintiffs  in  error.  No  appearance  for  the  defendants 
in  error. 


No.  371.     Adams  Express  Company,  Plaintiff  in 
2i2bbor,  v.  Annie  P.  Mellichamp.    In  error  to  the  Court 
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of  Appeals  of  the  State  of  Georgia.  February  24,  1914. 
Dismissed  with  costs,  on  motion  of  counsel  for  the  plain- 
tiff in  error.  Mr.  Robert  C.  Alston  for  the  plaintiff  in 
error.   No  appearance  for  the  defendant  in  error. 


No.  388.  Helene  Marequa,  Appellant,  v.  Samuel 
W.  Backus,  Commissioner  of  Immigration,  etc.  Appeal 
from  the  District  Court  of  the  United  States  for  the  Nor- 
thern District  of  California.  February  24,  1914.  Dis- 
missed with  costs,  on  motion  of  counsel  for  the  appellant. 
Mr,  Carry  M.  Stadden  for  the  appellant.  The  Attorney 
Oeneral  for  the  appellee. 


No.  800.  Clarence  B.  Wood,  Plaintifp  in  Error, 
V.  The  United  States.  In  error  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fourth  Circuit.  Feb- 
ruary 24,  1914.  Dismissed,  pursuant  to  the  tenth  rule. 
Mr,  G.  A.  Hanson  for  the  plaintiff  in  error.  The  Attorney 
General  for  the  defendant  in  error. 


No.  504.  Beaumont  Rice  Mills,  a  Corporation, 
ETC.,  BT  AL.,  Plaintiffs  in  Error,  v.  Port  Arthur  Rice 
MiLLiNQ  Company.  In  error  to  the  Supreme  Court  of 
the  State  of  Texas.  February  26,  1914.  Dismissed  with 
costs,  on  motion  of  counsel  for  the  plaintiff  in  error.  Mr. 
A.  D.  Lipscomb  and  Mr.  Hannis  Taylor  for  the  plaintiffs 
in  error.    Mr.  T.  N.  Hill  for  the  defendant  in  error. 


No.  248.    The  United  States,  Appellant,  v.  Jane 
Leecy.    Appeal  from  the  United, States  Circuit  Court  of 
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Appeals  for  the  Eighth  Ch'cuit.  March  2,  1914.  Dis- 
missed, on  motion  of  Mr.  Solicitor  General  Davis  for  the 
appellant.  The  Attorney  General  for  the  appellant.  Mr. 
George  B.  Edgerton  for  the  appellee. 


No.  648.  The  Minneapolis  &  St.  Louis  Raiuioad 
Company,  Plaintiff  in  Error,  v.  O.  S.  Burho.  In  error 
to  the  Supreme  Court  of  the  State  of  Minnesota.  March  2, 
1914.  Dismissed  with  costs,  per  stipulation.  Mr.  William 
H.  Bremner  and  Mr.  F.  M.  Miner  for  the  plaintiff  in  error. 
Mr.  W.  R.  Duxhary  and  Mr.  N.  Af .  Thygeaon  for  the 
defendant  in  error. 


No,  708.  Southern  Railway  Company,  Appellant, 
V.  Ephraim  Simon.  Appeal  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Fifth  Circuit.  March  3, 
1914.  Dismissed  with  costs,  on  motion  of  counsel  for 
the  appellant.  Mr.  John  K.  Graves  and  Mr.  J.  Blanc 
Monroe  for  the  appeUa,nt.   No  appearance  for  the  appellee. 


No.  235.  Kansas  City  Gunning  Advertising  Com- 
pany, Plaintiff  in  Error,  v.  Kansas  City,  Missouri, 
ET  AL.  In  error  to  the  Supreme  Court  of  the  State  of 
Missouri.  March  5, 1914.  Dismissed  with  costs,  pursuant 
to  the  tenth  rule.  Mr.  John  T.  Harding  for  the  plaintifiF 
in  error.    No  appearance  for  the  defendants  in  error* 


No.  236.    Kansas  City  Gunning  Advertising  Com- 
pany, Plaintiff  in  Error,  v.  Kansas  City,  Missouri, 
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ET  AL.  In  error  to  the  Supreme  Court  of  the  State  of 
Missouri.  March  5^  1914.  Dismissed  with  costs,  pur- 
suant to  the  tenth  rule.  Mr.  John  T.  Harding  for  the 
plaintiff  in  error.  No  appearance  for  the  defendants  in 
error. 


No.  237.  R.  A.  ArroN,  Appellant,  v.  The  Boabd  op 
Medical  Examiners  of  Arizona.  Appeal  from  the  Su- 
preme Court  of  the  Territory  of  Arizona.  March  5,  1914. 
Dismissed  with  costs,  pursuant  to  the  tenth  rule.  Mr. 
Charles  F.  Ainmorth  for  the  appellant.  No  appearance 
for  the  appellee. 


No.  238.  Sue  M.  Rogers,  AS  Executrix,  ETC.,  Appel- 
lant, V.  The  Osaqe  Nation  op  Indians.  Appeal  from 
the  Court  of  Claims.  March  5,  1014.  ^  Dismissed  pur- 
suant to  the  tenth  rule.  Mr.  John  J.  Hemphill  for  the  ap- 
pellant. Mr.  Charles  J.  Kappler,  Mr.  Charles  H.  MeriUai 
and  Mr.  Preston  A.  Shinn  for  the  appellee. 


No.  240.  Edward  A.  Mann,  Appellant,  v.  The  Ter- 
ritory OF  New  Mexico  ex  rel.  George  S.  Klock.  Ap- 
peal from  the  Supreme  Court  of  the  Territory  of  New 
Mexico.  March  6, 1914.  Dismissed  with  costs,  pursuant 
to  the  tenth  rule.  Mr.  Edward  W.  Dobson  for  the  appel- 
lant.   Mr.  George  S.  Klock  for  the  appellee. 


Noi  366.  The  Belt  Line  Railway  Compant,  Appel- 
lant, t;.  The  City  op  Montgomery  et  al.  Appeal  from 
th^  District  Court  of  the  United  Stat^  fpr  the  Middle 
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District  of  Alabama.  March  9^  1914.  Decree  reversed 
with  costs  upon  confession  of  error,  and  cause  remanded 
for  fiurther  proceedings.  Mr.  Alexander  Hamilton  for  the 
appellant.    Mr.  W.  A.  Gunter  for  the  appellees. 


No.  258.  Henry  Meter,  Plaintiff  in  Error,  v.  The 
State  of  Kansas.  In  error  to  the  Supreme  Court  of  the 
Statie  of  Kansas.  March  10,  1914.  Dismissed  with  costs, 
pursuant  to  the  tenth  rule.  Mr.  John  W.  Yerkes  for  the 
plaintiff  in  error.  Mr.  John  S.  Dawson  for  the  defendant 
in  error. 


No.  321.  W.  S.  Rhea,  Appellant,  v.  James  A.  Pit- 
cock,  Warden,  etc.  Appeal  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Arkansas. 
March  12,  1914.  Dismissed  with  costs,  on  motion  of 
counsel  for  the  appellant.  Mr.  Baldy  Vinson  for  the  ap- 
pellant.   No  appearance  for  the  appellee. 


No.  283.  J.PranxlinCunning3H[ambtal.,Plaintipfb 
IN  Error,  v.  The  State  of  Louisiana.  In  error  to  the 
Supreme  Court  of  the  State  of  Louisiana.  March  12, 1914. 
Dismissed  with  costs,  pursuant  to  the  tenth  rule.  Mr. 
Taliaferro  Alexander  for  the  plaintiffs  in  error.  Mr.  B.  G. 
Pleasant  for  the  defendant  in  error. 


No.  287.  Ybb  Ting  Woh,  Appellanjt,  v.  A.  J.  HtRST- 
lus,  Sheriff.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Ohio.  March  13, 
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1014.  Dismissed  with  costs^  pursuant  to  the  tenth  rule. 
Mr.  Francis  J.  Wing  for  the  appellant.  No  appearance 
for  the  appellee. 


No.  856.  Choy  Gum,  alias  Lo  King,  Appellant,  v. 
Samuel  W.  Backus,  Commissioner,  etc.  Appeal  from 
the  District  Court  of  the  United  States  for  the  Northern 
District  of  California.  March  16,  1914.  Dismissed  with 
costs,  on  motion  of  counsel  for  the  appellant.  Mr.  Corry 
M.  Stadden  for  the  appellant.  The  Attorney  General  for 
the  appellee. 


No.  857.  Leonq  Toe,  Appellant,  i;.  Sabhtel  W. 
Backus,  Cobcmissioner,  etc.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Northern  District  of 
Califomia.  March  16,  1914.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  appellant.  Mr.  Corry  M.  Stadr 
den  for  the  appellant.  The  Attorney  Oeneral  for  the  ap- 
pellee. 


No.  296.  Bluefields  Steamship  Company,  Limited, 
ET  AL.,  Appellants,  v.  Frederick  M.  Steele  et  al. 
Appeal  from  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit.  March  16,  1914.  Dismissed  with 
costs,  on  motion  of  counsel  for  the  appellants.  Mr.  Charles 
Payne  Fenner,  Mr.  Edgar  H.  Farrar,  Mr.  H.  Geneves  Dvr 
four  J  and  Mr.  W.  B.  Spencer  for  the  appellants.  Mr.  WiU 
liam  Lee  Hughes  for  the  appellees. 


No.  300.  Hyman,  Hillbr  &  Company,  Limited,  Plain- 
Tirp  in  Error,  v.  Philip  Veith.    In  error  to  the  Supreme 
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Court  of  the  State  of  Louisiana.  March  16,  1014.  Dis- 
missed with  costs,  pursuant  to  the  tenth  rule.  Mr.  E.  D. 
Saunders  and  Mr.  Edgar  H.  Farrar  for  the  plaintiff  in  error. 
Mr.  Benjamin  Rice  Farman  for  the  defendant  in  error. 


No.  811.  Maroueiuta  Oyanqurbn,  Heir,  etc..  Ap- 
pellant, V.  Ana  Louisa  and  Ana  Teresa  Orama,  etc.,  et 
AL.  Appeal  from  the  Supreme  Court  of  Porto  Rico. 
March  16, 1914.  Dismissed  with  costs,  on  motion  of  coun- 
sel for  the  appellant.  Mr.  Charles  F.  Carusi  for  the  ap- 
pellant.   No  appearance  for  the  appellees. 


No.  318.  The  Southbrn  Pacific  Company  bt  al., 
Appellants,  v.  The  UNrrBD  States  bt  al.  In  error  to 
the  United  States  Commerce  Court.  March  17,  1914. 
Dismissed  on  motion  of  Mr.  A.  A.  Hoehling,  Jr.,  for  tlie 
appellants.  Mr.  Maxwell  Evarts,  Mr.  H.  A.  Scandrett,  Mr. 
Joseph  PaxUm  Blair,  Mr.  Fred  H.  Wood,  and  Mr.  A.  A. 
Hoehling,  Jr.,  for  the  appellants.  The  Attorney  Oeneral 
and  Mr.  P.  J.  Farrett  for  the  appellees. 


No.  310.  Charles  R.  Fahringer,  Pladitipp  in  Er- 
ror, V.  The  State  of  Wisconsin.  In  error  to  the  Supreme 
Court  of  the  State  of  Wisconsin.  March  17,  1914.  Dis- 
missed with  costs,  pursuant  to  the  tenth  rule.  Afr.  E.  M. 
McVicker  for  the  plaintiff  in  error.  No  appearance  for 
the  defendant  in  error. 


No.  315.  Frank  D.  Bartijbtt,  Appellant,  v.  W.  A. 
Arnold,  Sheriff,  etc.   Appeal  from  the  District  Court  of 
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the  United  States  for  the  Eastern  District  of  Wisconsin. 
March  18,  1914.  Dismissed  with  costs,  pursuant  to  the 
tenth  rule.  Mr.  Horace  B.  Walmaley  for  the  appellant. 
No  appearance  for  the  appellee. 


No.  317.  Louisville  &  Nashville  Railroab  Com- 
pany, Plaintiff  in  Error,  v.  Ohio  Valley  Tie  Com- 
pany. In  error  to  the  Court  of  Appeals  of  the  State  of 
Kentucky.  *  March  18,  1914.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  in  error.  Mr.  Helm 
Bruce  for  the  plaintiff  in  error.  Mr.  Edward  W.  Hines  for 
the  defendant  in  error. 


No.  737.  Lytlb  LoGGma  &  Mercantile  Company, 
Plaintiff  in  Error,  v.  C.  O.  Sandbero.  In  error  to  the 
Supreme  Court  of  the  State  of  Washington.  March  23, 
1914.  Dismissed  per  stipulation.  Mr.  W.  H.  Ahd  for  the 
plaintiff  in  error.    Mr.  C.  0.  Sandberg,  pro  se. 


VOL.  ccxxxii— 47 

/Google 


Digitized  by  ^ 


Digitized  by 


Google 


INDEX. 


ACTIONS. 
ImmanHy  of  mjtDereignJtiy;  limiiaJtkifM  wpcn. 

Inmuinity  of  soverdgEily  from  suit  without  consent  does  not  pennit 
the  sovereign  to  reverse  the  action  invoked  by  it  so  that  it  may 
come  in  and  go  out  of  court  at  will  without  the  right  of  the  other 
party  to  resist  either  step.   Pcrto  Rico  v.  Ramo^^  627. 
See  Alien   Contbact   Labor       Intbhstatb  GoiofEBCB,  24; 
Law,  2,  3;  JumsDicnoN; 

GoNBnrnnoNAL  Law,  57;        Local  Law  (D.  C),  (Porto  Rico); 
DoiaciL,  4;  Patents,  2,  3,  4; 

EmPLOTBBS^  LLkBILTTT         POBTO  Rico,  1,  2, 3; 

Act,  1,  2;  Res  Judicata; 

FBAin>;  Taxes  and  Taxation,  7, 22; 

Trespass. 

ACTS  OF  CONGRESS. 

Alabama  Enablino  Act  of  March  2, 1819,  3  Stat.  489,  §  6  (see  Public 
Lands,  9):  Alabama  v.  Schmidt,  168. 

Alien  CoNTRAcr  Labob  Law.— Act  of  Feb.  20, 1907,  34  Stat.  898  (see 
Alien  Contract  Labor  Law) :  Grard  Bros.  v.  Untied  States,  647  (see 
Evidence,  2):  United  States  v.  Regan,  37. 

Bankruptcy  Act  of  July  1, 1898,  30  Stat.  544,  §  24a  (see  Bankruptcy, 
6):  MUcheU  Store  BuUding  Co.  v.  Carroay  379.  Section  24b  (see 
Jurisdiction,  A  12):  lb.  Act  of  June  25,  1910,  36  Stat.  838  (see 
Bankruptcy,  1,  3,  4):  HcU  v.  Henley,  637. 

Cbiminal  Law.— Rev.  Stat.,  §5480  (see  Criminal  Law,  3):  United 
States  V.  Y&ung,  155.  Code,  §215  (oee  Criminal  Law,  3):  lb. 
Section  272  (see  United  States,  3) :  United  States  v.  Pdican,  442. 

Employebs'  LLkBiLTFT  AcT  of  JuBc  11,  1906,  34  Stat.  232  (see  Juris- 
diction, C  2):  Santa  Fe  Central  Ry.  Co.  v.  Friday,  694.  Act  of 
April  22,  1908,  35  Stat.  65  (see  Employers'  Liability  Act):  North 
Carolina  R.  R.  Co.  v.  Zachary,  248;  Taylor  v.  Taylor,  363  (see 
Jurisdiction,  A  5) :  Missouri,  K.  <fe  T.  Ry,  Co.  v.  West,  682.  Act 
of  April  5,  1910,  36  Stat.  291  (see  Employers'  Liability  Act,  13): 
Taylor  v.  Taylor,  363. 

(739) 
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Immigration.— Act  of  March  3, 1903, 32  Stat.  1213  and  act  of  Feb.  20, 
1907, 34  Stat.  898  (see  Mens;  Statutes,  A 12) :  Lapina  v.  Williams, 
78. 

Indian  Depredation  Act  of  March  3,  1891,  26  Stat.  851  (see  Juris- 
diction, D  2,  3,.  4):  ThursUm  v.  United  States,  469. 

Indians.— Act  of  July  1,  1892,  27  Stat,  62  (see  Indians,  2):  United 
States  v.  Pelican,  442.  Act  of  August  15,  1894,  28  Stat.  286  (see 
Indians,  13,  15):  Perrin  v.  United  States,  478.  Act  of  Jan.  30, 
1897,  29  Stat.  506  (see  Indians,  9) :  Pranovost  v.  United  States,  487. 
Act  of  July  1, 1898,  30  Stat.  571  (see  Indians,  2):  United  States  v. 
Pelican,  442.  Act  of  July  1,  1902,  32  Stat.  716  (see  Indians,  6): 
Boss  V.  Day,  110.  Act  of  June  28, 1906,  34  Stat.  539  (see  Indians, 
20) :  United  States  ex  ret.  Brown  v.  Lane,  598.  Rev.  Stat.,  §  2145 
(see  Indians,  3, 17,  18):  UnUed  States  v.  Pdican,  442. 

Interstate  Commerce.— Act  of  Feb.  4,  1887,  24  Stat.  379,  §  15  (see 
Interstate  Commerce,  18,  34):  Atchison,  T.  A  8.  F.  By.  Co.  v. 
United  States,  199.  Hepburn  Act  of  June  29,  1906,  34  Stat.  584 
(see  Interstate  Commerce,  18,  25,  34):  Atchison,  T.  &  S.  F,  By. 
Co,  V.  UnitedStates,  199;  Chicago,  B.I.  A  P.  By.Co.  v, Cromer, 490. 

Judiciary.— Act  of  March  3,  1801,  26  Stat.  826  (see  Bankruptcy,  6) : 
Mitchell  Store  Building  Co.  v.  Carroll,  379.  Sections  6,  7  (see 
Jurisdiction,  A  7) :  76.  Rev.  Stat.,  §  719  (see  Jurisdiction,  A  15) : 
United  States'y.  Beatty,  463.  Section  914  (see  Removal  of  Causes, 
13) :  Cain  v.  Commercial  Pvblishing  Co.,  124.  Judicial  Code  (see 
Removal  of  Causes,  2):  Cain  v.  Commercial  Pvblishing  Co.,  124. 
Section  29  (see  Removal  of  Causes,  4,  8) :  lb.  Section  38  (see  Re- 
moval of  Causes,  8):  lb.  Section  237  (see  Jurisdiction,  A  3-7): 
Eberle  v.  Michigan,  700;  Missouri,  K.  &  T.  By.  Co.  v.  WeO,  682; 
Gautiiier  v.  Morrison,  452;  North  Carolina  B.  B.  Co.  v.  Zachary, 
248  (see  Practice  and  Procedure,  4,  16):  Plymouth  Coal  Co.  v. 
Pennsylvania,  531 ;  Atlantic  Coast  Line  v.  Gotd^oro,  548  (see  States, 
13):  Atlantic  Coast  Line  v.  Goldsboro,  548.  Sections  240,  241  (see 
Jurisdiction,  A  10,  15):  United  States  v.  Beatty,  463.  Section  250 
(see  Jurisdiction,  A  17):  United  States  ex  ret.  Brown  v.  Lane,  598. 
Section  262  (see  Jurisdiction,  A  15) :  United  States  v.  BeaUy,  463. 

Private  Land  Claims.— Act  of  June  21,  1860,  12  Stat.  71  (see  Land 
Grants,  1-5) :  Jones  v.  St.  Louis  Land  &  Cattle  Co.,  355  (see  Local 
Law,  N.  Mex.):  Priest  v.  Las  Vegas,  604. 

PuBUC  Lands.— Act  of  Sept.  28, 1850, 9  Stat.  519  (see  Public  Lands, 
12):  Chapman  &  Dewey  Lumber  Co.  v.  St.  Francis  Levee  District, 
186.  Act  of  Feb.  25,  1885,  23  Stat  322  (see  Public  Lands,  2): 
United  Stales  v.  Buchanan,  72. 

Pure  Food  and  Drugs  Act  of  June  30,  1906,  34  Stat.  768  (see  Pure 
Food  and  Drugs  Act) :  United  States  v.  Lesnngton  MiU  Co.,  399. 
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TARiyr  Act  <rf  August  5,  1909,  36  Stat.  11,  §  37  (see  Constitutional 
Law,  12, 47) :  BiUinga  v.  United  States,  261  (see  Constitutional  Law, 
63):  United  States  v.  BenneU,  299  (see  Taxes  and  Taxation,  7,  8, 
18-26):  BiUings  v.  United  States,  261;  United  States  v.  BenneU, 
299,  308;  United  States  v.  Goelet,  293;  Rainey  v.  r/nttol  States, 
310. 

Whttb  Slave  Traffic  Act  of  June  25,  1910,  36  Stat.  825  (see  White 
Slave  Traffic  Act) :  Wilson  v.  United  States,  663. 

ADMINISTRATIVE  BODIES. 
See  Practice  and  Procedure,  13. 

ADMISSION  OP  ALIENS. 
See  Aliens,  1,  2,  3. 

ADMISSION  TO  STATEHOOD. 
-See  Indians,  19. 

ADULTERATION. 
See  Pure  Food  and  Drugs  Act,  2, 3, 4, 6. 

ADVERSE  POSSESSION. 
See  PuBuc  Lands,  11. 

AGENCY. 
See  Alien  Contract  Labor  Law,       Corporations,  1,  2; 

4;  Employers'  LiABiLrrr  Act,  7; 

Common  Carriers;  Principal  and  Agent; 

Whttb  Slave  Traffic  Act,  5. 

ALIEN  CONTRACT  LABOR  LAW. 

1.  Penalties  recooerdble  under. 

Under  the  Alien  Contract  Labor  Act  a  separate  penalty  shall  be  as- 
sessed in  respect  of  each  alien;  and  this  is  so  notwithstanding  all 
the  aliens  for  whose  employment  penalties  are  asked  were  brought 
mto  the  United  States  at  one  time.  {Missouri,  Kansas  &  Texas 
By.  Co.  V.  United  States,  231  U.  S.  112.)  Grant  Bros.  v.  United 
States,  647. 

2.  Penalties  under;  civil  nature  cf  action  to  recover. 

An  action  by  the  United  States  to  recover  penalties  under  the  Alien 
Contract  Labor  Law  is  civil  and  attended  with  the  usual  incidents 
of  a  civil  action.    {United  States  v.  Regan,  ante,  p.  37.)    76. 


Digitized  by 


Google 


742  INDEX. 

3.  Penalties;  action  to  recover;  knowledge;  when  petition,  silent  as  io,  re- 

garded 80  as  to  conform  to  facts. 
Where  an  action  for  penalties  was  tried  <m  the  theory  that  the  defend- 
ant was  not  liable  unless  the  violations  were  knowingly  committed 
and  the  jury  returns  a  verdict  against  the  defendant  after  being 
charged  that  knowledge  is  an  essential  element  of  the  cause  oi 
action,  the  petition,  if  omitting  an  all^gaticm  of  knowledge,  can 
be  r^;arded  as  amended  to  conform  to  the  facts,  the  defendants 
not  being  prejudiced  thereby.    /&. 

4.  Agency;  sufficiency  of  evidence  as  to. 

In  this  case,  it  appears  from  the  evidence  that  there  was  proof  other 
than  of  the  acts  of  the  professed  agent  to  show  his  agency,  and 
there  was  also  sufficient  testimony  to  make  it  a  question  for  the 
jury  to  determine  whether  the  instructions  given  by  the  defendant 
to  its  agent  not  to  violate  the  Alien  Ckmtract  Labor  Act  were 
l^ven  in  gpod  faith.   Ih. 

5.  CosU  recoverable  in  action  for  penalties  under. 

There  was  no  error  in  this  case  in  rendering  judgment  against  defend- 
ants for  costs.    Ih. 

G.  Evidence  in  action  to  recover  penalties;  admissibilUy  of  finding  as  to 

alienage. 
The  decision  of  a  board  of  special  inquiry  that  certain  persons  were 
aliens  was  properly  admitted  in  a  suit  by  the  United  States  to 
recover  penalties  for  violations  of  the  Alien  Contract  Labor  Act,  as 
prima  facie  evidence  of  the  alienage  of  the  persons  before  the  board. 
lb. 

ALIEN  IMMIGRATION  ACT. 
See  EviDBNCE,  2. 

ALIENS. 
L  Admission  of  ;  aulhority  of  Congress. 

The  authority  of  Congress  over  the  admission  of  aliens  to  the.  United 
States  is  plenary.    Lapina  v.  WUUams,  78. 

2.  Admission  and  exclusion;  power  of  Congress. 

Congress  may  exclude  aliens  altogether,  or  it  may  preseribe  the  terms 
and  conditions  upon  which  they  may  come  into  or  remain  in  this 
country.   lb. 

3.  Admission  and  exdu8ion;applieation  of  Immigration  Act  of  1S07. 
The  provisions  of  the  Immigration  Act  of  1907  respecting  admission 
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and  deportation  apply  to  an  alien  who,  having  lemainM  in  this 
country  for  more  than  three  years  after  first  entry,  and  having 
gone  abroad  for  a  temporary  purpose  with  the  intention  of  re- 
turning, again  seeks  and  gains  admittance  to  the  United  States. 
Ih. 

4.  ExdtuAm  atui  deporkitimi;  appUcaHon  (f 

The  immigration  acts  of  1903  and  1907  were  revisions  or  cominlations 
with  some  modifications  of  previous  acts  pertiuning  to  tiie  same 
subject,  and  those  acts  having  confined  the  exclusion  and  deportar 
tioh  provisions  to  "alien  immigrants"  and  that  term  having  been 
construed  as  not  including  aliens  once  admitted  and  returning 
afte^r  temporary  absence,  the  omission  of  the  word  "immigrant'' 
and  application  of  those  provisions  to  "aliens"  will  be  construed 
as  incUcating  an  intention  to  extend  the  act  to  all  aliens,  whether 
entering  for  the  first  time  or  returning  after  a  temporary  absence. 
76. 

See  Alien  Contract  Labor  Law;       Statutes,  A  12; 
Constitutional  Law,  20;  Treaties,  6,  7. 

ALLOTMENTS. 
jSee  Indians,  1-7. 

AMENDMENT,  STATUTORY. 
See  Statutes,  A  1,  2. 

AMENDMENl^  OF  PLEADING. 
See  Alien  Contract  Labor  Law,  3. 

AMENDMENTS  TO  CONSTITUTION. 
Eleventh. — See  Constitutional  Law,  67. 
Fifth.— See  Consttfutional  Law,  18,  61,  64; 

Taxes  and  Taxation,  22. 
Fourteenth.— See  CoNSTrrunoNAL  Law; 

Railroads,  1. 
Faurth.See  CoNSTrrunoNAL  Law,  48-61,  64,  55; 
Seventh.— 'See  Conbhtutional  Law,  65. 

APPEAL  AND  ERROR. 
1.  Reversal  for  nonrff^udicMd^edm 
It  is  most  unreasonable  to  reverse  a  judgment  for  a  defect  in  pleading 

by  which  the  defendant  has  been  in  no  way  prejudiced.    Grant 

Brae.  V.  United  Stake,  647. 
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2.  Scape  of  reoi&w  on  appeal  from  territorud  comi» 

On  an  appeal  from  the  temtorial  court  this  court  cannot  consider 
errors,  not  fundamental  in  character,  which  might  have  been,  but 
were  not,  brou^t  under  review  in  the  appellate  court  below.  Gila 
Valley,  G.  &  N.  Ry.  Co.  v.  HaU,  94. 

3.  Sofpe  of  ranew;  absents  of  aaeignmenla  of  error;  ^ed  of  lo^ 
Where  the  local  practice  of  the  Territory  requires  specific  assignments 

of  error  and  treats  all  others  as  waived,  and  the  transcript  filed 
here  does  not  contain  the  assignment  of  errors  below,  this  court 
confines  itself  to  errors  mentioned  in  the  opinion  of  the  appellate 
court  below.    lb. 

See  Bankbuftct,  6;  Evidibncx,  1; 

Constitutional  Law,  13, 29, 65;       Jurisdiction,  A; 

P&ACmCB  AND  FBOCEDUBB. 

APPEARANCE. 
&e  Porto  Rioo,  1; 

Removal  or  Caubbb,  8, 13. 

APPOINTMENT  AND  REMOVAL. 
^09  Indians,  20. 

ARGUMENT  OF  COUNSEL. 
See  Trial,  1. 

ARRAIGNMENT. 
See  CoNBTrrunoNAL  Law,  17. 

ASSIGNMENTS  OF  ERROR. 
See  Appeal  and  Error,  3; 

PRACnCB  AND  PROCEDURE,  17. 

ASSUMPTION  OF  RISK. 
See  Master  and  Servant. 

BAILMENT. 

See  Internal  Revenue,  1. 

BANKRUPTCY, 
1.  Trtuieef^  righte;.  effect  of  act  of  June  )65, 1910,  on  eanaHng  rights. 
The  amendment  to  the  Bankruptcy  Act  of  Jfune  25,  1010,  giving  the 
trustees,  as  to  all  property  coming  into  the  custody  of  the  Bank- 
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ruptcy  Court,  the  rights  of  a  creditor  holding  a  lien,  should  not  be 
construed  to  impair  then  existing  rights.    HoU  v.  Henley,  637. 

2.  Same. 

Whether  the  power  of  Congress  is  limited  in  that  respect  or  not,  the 
usual  interpretation  of  such  statutes  is  to  confine  their  effect  to 
property  rights  subsequently  established.   lb. 

3.  Same. 

The  right  of  one  who  had  sold  to  the  bankrupt  under  an  agreement  to 
retain  title  until  payment,  as  it  existed  on  June  25,  1910,  was  not 
affected  by  the  amendment  to  the  Bankruptcy  Act  of  that  date 
oven  if  he  did  not  comply  with  the  statute  of  the  State  in  regard 
to  recording  the  agreement.   lb. 

4.  Same. 

The  goods  in  this  case  having  been  sold  on  conditional  sale  prior  to  the 
amendment  of  June  25, 1910,  the  seller  had  a  better  title  than  the 
trustee.    (Ym-k  Manufacturing  Co.  y.  CaseeU,  2011!.  S.^U.)    lb. 

5.  Relative  rights  of  traatee  and  secured  creditor;  law  governing. 

In  determining  the  relative  rights  of  the  trustee  in  bankruptcy  and  a 
secured  creditor  the  legal  effect  of  the  transaction  securing  the 
loan  depends  upon  the  local  law.  Taney  v.  Penn  National  Bank, 
174. 

6.  Appeals  in  controversies  arising  in  Ixmbrui^  proceedings;  controlling 

effect  of  §  f^4a  of  Bankruptcy  Act. 
Section  24a  of  the  Bankruptcy  Act  provides  for  appeals  in  contro- 
versies arising  in  bankruptcy  proceeding?  and  controls  a  proceed- 
ing brou^t  by  the  trustee  to  restrain  a  landlord  from  prosecuting 
a  suit  for  rent  in  the  state  court.    In  such  a  case  the  appeal  takes 
the  course  prescribed  in  the  Circuit  Court  of  Appeals  Act  of  1891. 
Mitchell  Store  Building  Co.  v.  CarroU,  379. 
See  Jurisdiction,  A  12; 
Trusts  and  Trubtses,  2. 

BANKS  AND  BANKING. 
See  Constitutional  Law,  34; 
Trusts  and  TrustbeSi  1. 

BONDED  WAREHOUSES. 
.  See  Intbbnal  RbvsnuX|  h 
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BONDS. 
See  Taxes  and  Taxation,  4,  5,  27,  28,  29; 
Tebbttobies. 

BRIDGES. 
See  Constitutional  Law,  28; 
Railroads,  2,  3,  4. 

BURDEN  OF  PROOF. 
See  Pure  Food  and  Drugs  Act,  4; 
Trusts  AND  Trustees,  2. 

CANALS  AND  WATER-WAYS. 
See  Railroads,  5. 

CARRIERS. 
See  Common  Carriers; 
Interstate  Commerce; 
Railroads. 

CASE  APPLIED. 
Interstate  Commerce  Commission  v.  Ddawarey  L.  A  W,  R.  R.  Co,,  220 
U.  S.  235,  applied  in  Great  Northern  Ry.  v.  O'Connor,  508. 

CASES  DISTINGUISHED. 
Doyle  V.  Continental  Ins,  Co.,  94  U.  S.  535,  distinguiBhed  in  Harrison  y. 

St.  Louis  &  S.  F.  R.  R.  Co,,  318. 
Kessler  v.  Eldred,  206  U.  S.  285,  distinguished  in  Rvbber  Tire  Whed 

Co.  V.  Goodyear  Tire  &  Rvbber  Co.,  413. 
Northern  Pacific  Ry.  Co.  v.  Toumsend,  190  U.  S.  267,  distinguished  in 

Alabama  v.  Schmidt,  168. 
Porto  Rico  V.  Rosaly,  227  U.  S.  270,  distinguished  in  Porto  Rico  v. 

Ramos,  627. 
Prentis  v.  Atlantic  Coast  Line,  211  U.  S.  210,  distinguished  in  Bacon 

V.  Rutland  R.  R.  Co.,  134. 
St.  Louis  &  I,  M.  Ry,  v.  McWhirter,  229  U.  S.  265,  distinguished  in 

Missouri,  K.  &  T.  Ry.  Co.  v.  Wed,  682. 
St.  Louis  &  S.  F.  Ry.  v.  Seak,  229  U.  S.  156,  distinguished  in  Missouri, 

K.  &  T.  Ry.  Co,  V.  West,  682. 
Security  Co.  v.  Prewitt,  202  U.  S.  246,  distinguished  in  Harrison  v.  St. 

Louis  A  S,  F.  R.  R,  Co,,  318. 
Southern  Pacific  R,  R.  Co,  v.  United  States,  183  U.  S.  519,  distinguished 

in  Jones  v.  St.  Louis  Land  &  Cattle  Co.,  355. 
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Taylor  v.  United  States,  207  U.  S.  120,  distinguished  in  Lapina  v.  WiU 

liams,  78. 
Thompson  v.  Thompson,  226  U.  8.  551,  distinguished  in  Priest  v.  Las 

Veffas,604t. 
Turner  v.  Maryland,  1Q7  U.  S.  38,  distinguished  in  Foots  v.  Maryland, 

494. 
Fo^oo  cfe  M.  V.  R.  R,  V.  Jocibson  Vinegar  Co.,  226  U.  S.  217,  distm- 

guished  in  Chicago,  M .  d:  St.  P.  Ry.  Co.,  165. 

CASE  EXPLAINED. 
Diamond  Rvbber  Co.  v.  Consolidated  Rulber  Tire  Co.,  220  U.  S.  428,  ex- 
plained in  RvUther  Tire  Wheel  Co.  v.  Goodyear  Tire  dk  RrMer  Co., 
413. 

CASES  FOLLOWED. 
Adams  v.  Milwavkee,  228  U.  S.  572,  followed  in  Patsone  v.  PennsyU 

vama,  138. 
iiddiTM  ^a^n-eM  Co.  v.  New  York,  232  U.  S.  14,  followed  m  Plait  v. 

New  York,  35. 
iimertean  Security  cfe  7ru«t  Co.  v.  Commissioners,  224  IT.  8. 401,  followed 

m  District  of  Columbia  v.  Philadelphia,  B.  &  W.  R.  R.  Co.,  716. 
Andrews  v.  Andrews,  188  U.  S.  14,  followed  in  Burhank  v.  i^nuf,  162. 
Andrews  v.  Schwartz,  156  U.  S.  272,  followed  in  Martinez  v.  7€xa9,  714. 
iiribonaoa  Southern  R.  R.  Co.  v.  German  National  Bank,  207  U.  S.  270, 

followed  in  Late  v.  Bonynge,  715;  Amott  v^  SoiUhem  Ry.  Co.,  717. 
Bartemeyer  v.  Zotoa,  18  Wall.  129,  followed  in  Eberle  v.  Michigan,  700. 
BienmUe  Water  Works  Co.  v.  Af o2>ife,  175  U.  S.  109,  followed  in  Wood* 

ward  Cotton  Co.  v.  Woodward,  716. 
BiUings  v.  C/nited  iStote^,  232  U.  S.  261,  followed  in  United  States  v. 

BiMngs,  289;  Pierce  v.  I/niM  /Stotes,  290;  Umied  States  v.  Goe2e<, 

293;  Rainey  v.  l/nited  iStote^,  310. 
Blake  v.  Openhym,  216  U.  S.  322,  followed  in  Washington  v.  Teamey, 

717. 
Boi/d  V.  C7ntM  iStotes,  116  U.  S.  616,  followed  in  Weeks  v.  United  States, 

383. 
Brimmer  v.  Rebman,  138  U.  S.  83,  followed  in  Foote  v.  Maryland,  494. 
Btusard  v.  Houston,  119  U.  S.  347,  followed  in  Cvrriden  v.  Middleton, 

633. 
Central  Lumber  Co.  v.  jSoutA  Dakota,  227  U.  S.  157,  f dlowed  in  Patsone 

V.  Pennsylvania,  138. 
Chapman  v.  Bowen,  207  U.  S.  89,  followed  in  Washington  v.  Teamej/, 

717. 
CAtoogo,  B.  cfe  Q.  Af^.  V.  McGuire,  219  U.  S.  549,  followed  in  AiTej^  v. 

Massachusetts,  671. 
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Chicago  Junction  Ry.  Co.  v.  King,  222  U.  S.  223,  followed  in  Star 

Chronicle  Pub,  Co.  v.  United  Press  AssocialionSf  714. 
Chicago,  M,  &  St,  P.  Ry.  Co.  v.  Poll,  232  U.  S.  165,  foUowcxi  in  Chicago, 

M,  &  St,  P.  Ry.  Co.  V.  Kennedy,  626. 
City  of  Panama,  101  U.  S.  453,  followed  in  Santa  Fe  Central  Ry.  Co.  v. 

Friday,  694. 
Clark  V.  Roller,  199  U.  S.  541,  followed  in  Montoya  v.  Gonzales,  375. 
Consolidated  Turnpike  Co.  v.  Norfolk  <fcc.  /??/.  Co.,  228  U.  S.  696,  fol- 
lowed in  United  States  exrel.  Brovm  v.  Lane,  598;  SckuUz  v.  Ritter- 

Imsch,  719. 
Cooper  V.  Roberts,  18  How.  173,  followed  in  Alabama  v.  Schmidt,  168. 
Cordowi  V.  Folgueras,  227  U.  S.  375,  followed  in  Cote/  v.  Coto/,  371. 
Corry  v.  Baltimore,  196  U.  S.  496,  followed  in  Hawley  v.  Maiden,  1. 
Cren«Aati7  v.  ArA^an^cu,  227  U.  S.  389,  followed  in  Stewart  v.  Michigan, 

665. 
CnUcher  v.  Kentudey,  141  U.  S.  47,  followed  in  Barrett  v.  yeir  For^%  14. 
Damett  v.  Indiana,  226  U.  S.  390,  followed  in  T/air/ci/  v.  Maiden,  1. 
Davidson  v.  i^eu?  Orleans,  96  U.  S.  97,  followed  in  Miedreich  v.  Lauen-- 

stein,  236. 
Detmor  Joe^  C/iifr  v.  Missouri,  210  U.  S.  324,  followed  in  Blackwell 

V.  Newkirk,  718. 
Duryea  Power  Co.  v.  Stemberger,  218  U.  S.  299,  followed  in  ATorm  v, 

Johnson,  715. 
^mert  v.  Missouri,  156  U.  S.  296,  followed  in  Baccus  v.  Louisiana, 

334. 
Bx  porte  CroMcfc,  112  U.  S.  178,  followed  in  Martinez  v.  Texas,  714. 
^x  parte  Si^hM,  100  U.  8.  371,  followed  in  Martinez  v.  Texo^,  714. 
First  National  Bank  v.  Estherville,  215  U.  S.  341,  followed  in  De  Beam 

V.  Winans,  719. 
Fir«<  National  Bank  v.  Tt^  cfi;  Trus/.  Co.,  198  U.  S.  280,  followed  in 

Norris  v.  Johnson,  715. 
Flint  V.  Stone-Tracy  Co.,  220  U.  8.  107,  followed  in  Billings  v.  I7ntted 

iStotes,  261. 
FuUerton  v.  Texas,  196  U.  8. 192,  followed  in  Martinez  v.  Texas,  714. 
Gecr  V.  Connecticut,  161  U.  8.  519,  followed  in  Patsone  v.  Pennsybxmia, 

138. 
Gtfo  Foifey  Aj^.  V.  HoU,  232  U.  8.  94,  followed  in  Bank  of  Arizona  v. 

Haverty,  106. 
CoUey  V.  Morning  News,  156  U.  8.  518,  followed  in  Cain  y.  Commercial 

Publishing  Co.,  124. 
Haddock  v.  Haddock,  201  U.  8.  562,  followed  in  TTO^iaTyuNm  v.  Osenton, 

619. 
HanMin  v.  Pfesfem  Latid  Co.,  147  U.  S.  531,  followed  in  Blackwell  v. 

Newkirk,  718. 
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Hammofnd  v.  JdkMon^  142  U.  S.  73,  followed  in  AmM  v.  SouJOiam  By. 

Co.,  717. 
Hatch  V.  Ketchumy  198  U.  8.  580,  followed  in  Narris  v.  Johnson,  715. 
Hoke  V.  United  Staiee,  227  U.  S.  308,  followed  in  Wilson  v.  l7mM  5taie«, 

563. 
Holdm  V.  Sfra«(m,  191  U.  S.  115,  followed  in  ^(wria  v,  Johnson,  716; 

F6mMy2oonta  v.  York  Silk  Mfg.  Co.,  718. 
HoU  V.  C7ni(6d  /States,  218  U.  S.  245,  followed  in  Lake  v.  Bonynqe,  715. 
/n  re  Metropolitan  Railway  Receivership,  208  U.  S.  109,  followed  in  Star 

Chronicle  Pvb.  Co.  v.  United  Press  Associatians,  714. 
Interstate  Com.  Comm.  v.  Union  Pacific  R.  R.  Co.,  232  U.  S.  647,  fol- 
lowed in  Atchison,  T.  A  S.  F.  Ry.  Co.  v.  United  States,  199. 
Johannessen  v.  United  States,  225  U.  8.  227,  followed  in  Maibaum  v. 

United  States,  714. 
Johnson  v.  Southern  Pacific  Co.,  146  IT.  8. 1,  followed  in  North  Carolina 

R.  R.  Co.  V.  Zachary,  248. 
Johnson  v.  United  States,  160  U.  8. 546,  foUowed  in  Thurston  v.  United 

States,  469. 
J.  IF.  Co&ian  Co.  v.  Doherty,  224  U*  8. 145,  followed  in  Waakinffton  v. 

Teamey,  717. 
iCoTMCM  C%  /Star  Co.  v.  JuHan,  215  IT.  &  589^  followed  in  Alters  Com- 
mission Co.  V.  Spencer,  719. 
Kansas  Southern  Ry.  v.  CorZ,  227  U.  8.  639,  followed  in  Chicago,  R.  I. 

(k  P.  Ry.  Co.  y.  Cramer,  490. 
Kenney  v.  Craeen,  215  XJ.  8.  125,  followed  in  Washington  v.  Teamey, 

717. 
Kidd  V.  Alabama,  188  U.  8.  730,  foUowed  in  Hawley  v.  MoUen,  1. 
Knoxmlle  Water  Co.  v.  KnomnOe,  200  U.  8.  22,  followed  in  Woodward 

Cotton  Co.  V.  Woodward,  716. 
Zktfce  V.  Bonynge,  232  U.  8. 715,  followed  in  Lake  v.  Superior  Court,  716. 
Leeper  v.  Texoa,  139  U.  8. 462,  ifoUowed  in  Miedreich  v.  Laiuenstein,  237; 

Martinez  v.  Texas,  714. 
Linddey  v.  Natural  Carbonic  Gas  Co.,  220  U.  8.  61,  followed  in  HawUy 

V.  Woflber,  718. 
Little  V.  F'tlltams,  231  U.  8. 335,  followed  in  Chapman  &  Dewey  v.  8L 

Francis  Levee  District,  186. 
Uoyd  V.  DoUison,  194  U.  8. 445,  followed  in  National  Safe  Deposit  Co.  v. 

Illinois,  58. 
Loumana  Navigation  Co.  v.  Oyster  Commission,  226  U.  8.  99,  followed 

in  Pons  v.  yoaw  cfe  M.  V.  R.  R.  Co.,  720. 
LouisoOle  &  N.  R.  R.  Co.  v.  Barber  Asphalt  Pamng  Co.,  197  U.  8.  430, 

followed  in  SchuUz  v.  RiUerbusch,  719. 
Ltiria  v.  l/nited  /States,  231  U.  8.  9,  followed  in  Maibaum  v.  17mted 

States,  714. 
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McCarquodale  v.  Texas,  211  U.  S.  432,  followed  in  Martinez  v.  Texas, 

714. 
McCray  v.  United  States,  105  U.  S.  27,  fdlowed  in  BiUingB  v.  VniM 

States,  261. 
M'Cidloch  V.  Maryland,  4  Wheat.  316,  followed  in  Farmers  A  Me- 
chanics' Bank  y.  Minnesota,  516. 
Madera  Water  Works  Co.  v.  Madera,  228  U.  S.  454,  followed  in  Wood- 
ward CoUon  Co.  V.  Woodward,  716. 
Maese  v.  Hertnan,  183  U.  S.  572,  followed  in  Priest  v.  Las  Vegas,  604. 
Memphis  v.  Cumberland  Tel.  &  Td.  Co.,  218  U.  S.  624,  fdlowed  in 

Woodward  Cotton  Co.  v.  Woodward,  716. 
MiUingar  v.  Hartupee,  6  Wall.  258,  followed  in  Blackwdl  v.  i^cwibirib, 

718. 
Milkier  V.  £:anM«,  123  U.  S.  623,  followed  in  ^frerle  v.  Michii/an,  700. 
M ti22er  v.  Oregon,  208  U.  S.  412,  followed  in  Riley  v.  M OMOc^iiMtts,  671 ; 

Hawley  v.  TToflfccr,  718. 
New  Orleans  &  N.  E.  R.  R.  Co.  v.  Jopes,  142  U.  8. 18,  followed  in  Lake 

V.  Bonynge,  715. 
New  Orleans  v.  ^w  Orleans  Water  Works  Co.,  142  U.  S.  79,  followed 

in  Amott  v.  Southern  Ry.  Co.,  717. 
iNTeti?  Orteofu  IFo^er  TTorAv  Co.  v.  Louisiana,  185  U.  S.  336,  followed  in 

BlackweU  v.  Newkirk,  718. 
OmoAa  v.  OmoAa  TTofer  Co.,  218  U.  S.  180,  followed  in  Plymouih  Coal 

Co.  V.  Pennsylvania,  531. 
Omaha  R.  R.  Co.  v.  Omaha,  230  U.  S.  123,  followed  in  Star  Chromde 

Pub.  Co.  V.  United  Press  Associations,  714. 
Phasnix  Ry.  v.  Landis,  231  U.  S.  578,  followed  in  Barnes  v.  Alexander, 

117;  Santo  Fe  CenfraZ  By.  Co.  v.  Friday,  694. 
Pomeroy's  Lessee  v.  Stoto  Ban^  of  Indiana,  1  Wall.  592,  followed  in  Lake 

y.  Bonynge,  715. 
Preston  v.  Chicago,  226  U.  8.  447,  followed  in  Maj/  v.  Illinois,  720. 
EaJ  "C"  Ot7  Co.  V.  i\ror«A  Carolina,  222  U.  8.  393,  foUowed  in  Foote  v. 

Maryland,  494. 
Aogers  V.  CtorJb  7ron  Co.,  217  U.  S.  589,  followed  in  De  Beam  v.  Winona, 

719;  May  v.  Winow,  720. 
fiogers  V.  Jones,  214  U.  8. 196,  followed  in  Amott  v.  Southern  By.  Co., 

717. 
/^o^rers  v.  Peck,  199  U.  8.  425,  followed  in  Garland  v.  Washington,  642. 
iS(.  Louis,  7.  M.  &  S.  Ry.  Qo.  v.  Wynne,  224  U.  8. 354,  fdlowed  in  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  V.  PoU,  165. 
Sawyer  v.  Piper,  189  U.  8. 154,  followed  in  BlackweU  v.  Newkirk,  718. 
Second  Employers'  Liability  Cases,  223  U.  8.  1,  followed  in  Oauthier  v. 

Morrison,  452. 
Sexton  V.  i^easJer,  225  U.  8.  90,  followed  in  Barnes  v.  Alexander,  117. 
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Shoemaker  y.  United  States,  147  U.  S.  282,  followed  in  Chicago,  M.  A 

St.  P.  Ry.  Co.  V.  MifmeapoUa,  430. 
ShuUhie  v.  McDaugal,  225  U.  S.  561,  followed  in  Stcar  Chronide  Pub. 

Co.  y.  United  Press  Associations,  714. 
S^ocum  y.  New  York  Life  Ins.  Co.,  228  U.  S.  364,  followed  in  Ywmg  v. 

Central  Railroad  of  New  Jersey,  602. 
Sovihem  Pacific  Co.  v.  Schuyler,  227  U.  S.  601,  followed  in  North'Caro- 

Ivna  R.  R.  Co.  y.  Zachary,  248. 
State  Railroad  Tax  Cases,  92  U.  8.  575,  foll6wed  in  Ohio  Tax  Cases, 

576. 
Stoneroad  y.  iSton^rocuf,  158  U.  S.  240,  followed  in  Jones  y.  iSt.  Louis 

Land  &  Cam  Co.,  355. 
Street  A  Smith  y.  Atto  Mfg.  Co.,  231 U.  S.  348,  followed  in  W.  Schneider 

Wholesale  Wine  A  Liquor  Co.  y.  Diederich,  720. 
United  States  y.  Beatty,  232  U.  S.  463,  followed  in  Pons  y.  Yaxoo  A  M. 

V.  R.  R.  Co.,  720. 
United  States  y.  Bitter  Root  Devdopment  Co.,  200  U.  S.  451,  followed  in 

Curriden  y.  Middleton,  633. 
l7niM  /Stotes  y .  (Toefef,  232  U.  8. 293,  followed  in  United  States  y .  Benr 

ned,dOS. 
United  States  y.  Regan,  232  U.  8. 37,  followed  in  Grant  Bros.  y.  United 

States,  647. 
l/nteed  iStotes  y.  Rickeri,  188  U.  8.  432,  followed  in  United  States  y. 

Pelican,  442. 
Fic^»&ur(^  y.  Henson,  231  U.  8. 259,  followed  in  Swift  v.  McPherson,  51. 
Ward  y.  Joriin,  186  U.  8. 142,  followed  in  Lake  y.  Bonynge,  715. 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  8.  112,  followed  in  Lake  y. 

Bonynge,  715;  ilmotf  y.  Southern  Ry.  Co.,  717. 
Wecker  y.  National  EnamOing  Co.,  204  U.  8.  176,  followed  in  Chesa- 
peake A  Ohio  Ry.  Co.  y.  CockreU,  146. 
WiOiamaon  y.  l/m^ed  fftoto,  207  U.  S.  425,  followed  in  BiUings  y. 

17ntM  iStotes,  261. 
Wood  y.  Chesbcrough,  228  U.  8. 672,  followed  in  ii2&er«  Commission  Co. 

y.  Spencer,  719. 
Forib  M/^.  Co.  y.  CoMeK,  201  U.  8. 344,  followed  in  HoU  v.  Henley,  637. 

CA8E  OVERRULED. 
Crain  v.  United  ^ates,  162  U*  8. 625,  oyemiled  in  Ckarland  y.  Washing- 
ton,  642. 

CERTIFICATE. 

See  JuBiSDicnoN,  A  14; 

PBAcncE  AND  Pbocbdurb,  21,  22, 28* 
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CERTIORASI. 

^09  Jurisdiction,  A  10, 15; 
Removal  of  CauseBi  9. 

CHARTERS. 
See  Constitutional  Law,  3,  4,  26. 

CITIZENSHIP. 
See  Constitutional  Law,  59; 

DOMICIL. 

CLAIMS  AGAINST  THE  UNITED  STATES. 
iSee  Jurisdiction,  D. 

CLASSIFICATION  FOR  REGULATION. 
iSee  States,  1,  2,  3,  6. 

CLASSIFICATION  FOR  TAXATION, 
See  Constitutional  Law,  12, 34,  35,  63. 

CLASSIFICATION  OF  SHIPMENTS. 
See  Common  Carriers,  1,  2. 

COAL  MINING. 
See  Constitutional  Law,  29; 
States,  8,  9. 

COLLATERAL  SECURITY. 
iSee  Internal  Revenue,  2; 
Pledge,  1,  2. 

COLVILLE  RESERVATION. 
See  Indians,  2, 3. 

COMMERCE. 
iSee  Constitutional  Law,  1,  2; 
Interstate  Commerce; 
White  Slave  Traffic  Act. 

COMMON  CARRIERS. 
1.  CUueificaHon  and  tfoluaium  of  shtpmerU  binding  upon;  effect  €f  tn- 
etrucHone  given  by  shipper  to  forwarder. 


Digitized  by 


Google 


INDEX.  758 

The  rule  that  caniera  are  not  conoerned  witn  qitastioDS  of  title  but  must 
treat  the  forwarder  as  shipper  and  charge  the  applicable  rates,  Int. 
Cam.  Camm.  v.  Dd.,  Lack.  A  West.  R.  R.  Co.,  220  U.  S.  235,  appUes 
also  to  accepting  the  forwarder's  classification  and  valuationi  with- 
out regard  to  any  private  instructions  gjven  by  the  actual  shipper 
to  the  forwarder.   Qrtai  Northern  Ry.  Co.  y.  O'Connor,  508. 

2.  CkL88ificaHon  and  vdiuUionitf  shipment 
of  insbrxtctUms. 

A  shipper,  whose  forwarder  has  violated  instructions  as  to  valuation 
or  classification  to  his  damage,  has  his  remedy  against  the  for- 
warder but  not  against  the  carrier.  He  is  bound  by  the  acts  of  his 
agent.   lb. 

See  Intbbstatb  Commkbgb. 

COMPACTS. 
See  PuBuc  Lands,  10, 13. 

COMPENSATORY  DAMAQE& 
See  Damages. 

CONDEMNATION  OP  LAND. 
See  JmusDicnoN,  A  8, 11. 

CONDITIONAL  SALE. 
See  Bansbxtftct,  3, 4. 

CONFISCATION. 
See  Constitutional  Law,  24,  44, 45; 
Intibstatb  Commercb,  19. 

CONFLICT  OF  LAWS. 

See  CoNOTrFunoNAL  Law,  56;  Intbbstatb  Coicmsbcb,  6, 

Courts,  4;  26,  27; 

Eboplotebs'  Liabiutt  Act,  4, 13;       Jubisdiction,  E  1; 

iMniANB,  12;  RufOYAL  OP  Gaubbs,  1; 

Tbbatois,  2, 3, 4. 

CONGRESS,  ACTS  OP. 
See  Acts  of  Conqbbss. 

CONGRESS,  POWERS  OF. 
See  Aliens,  1,  2;  Indians,  2, 3, 8, 10-14, 19; 

Bankbitptct,  2;  Taxes  and  Taxation,  3,  16; 

Constitutional  Law,  00,  63;       Tbbatieb,  2,  3; 
White  Slave  Traffic  Act,  4. 

VOL.  ccxxxii — 48 
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CONSTITUTIONAL  LAW. 

L  Commerce  clause;  state  burden  of  inspection  charges  noi  moUOioe  cf. 

The  Federal  Constitution  prohibits  a  State  from  regulalaiig  interstate 
commerce;  but  at  the  same  time  authorises  it  to  burden  that  com- 
merce by  the  collection  of  the  expenses  if  absolutely  neeessaiy  for 
enforcing  its  inspection  laws.   FooU  v.  Maryland,  494. 

2.  Commerce  clause;  vaiidUy  cf  ^ate  itispecHon  tax;  consideroUons  in 

determining. 
The  question  of  constitutionality  of  an  inspection  law  depends  not  only 
upon  whether  the  excess  proceeds  of  the  tax  may  be  used  for  other 
purposes,  but  whether  they  actually  are  so  used;  and  it  is  the  duty 
of  tiie  courts  to  determine  whether  the  tax  is  excessive  and  the 
excess  is  used  so  as  to  protect  citisens  against  pa3anent  erf  fees 
not  authorized  by  the  Constitution.  Turner  v.  Marylandf  107  U.  S. 
38,  distinguished,  and  Brimmer  v.  Bebman,  138  U.  S.  83,  followed. 
76. 

See  Interstate  Commbrcb,  4,  5,  8, 10, 14^  15, 16. 

3.  Contracts;  effect  of  railroad  charier  to  embody. 

A  railroad  charter  may  embody  a  contract  within  the  protection  of 
the  Federal  Constitution.    AHanlic  Coast  Line  v.  Ooldtboro,  548. 

4.  Contract'  impairment;  effect  of  state  statute  sealing  safe  deposit  boxes 

on  obligktUni  of  company's  charter, 
A  state  statute  operating  to  seal  safe  deposit  boxes  for  a  reasonable 
period  after  the  death  of  the  renter  does  not  impair  the  obligation 
of  the  charter  of  a  safe  deposit  company  if  it  provides  the  condi- 
tions under  which  delivery  sh^U  be  made  to  the  proper  parties 
within  a  reasonable  period.  National  Scfe  Deposit  Co.  v.  lUinoiSy 
58. 

5.  Contrad  impairment;  ^eetcf  state  statute  seaUng  safe  deposit  boxes  on 

contract  betu)een  company  and  renters. 
Contracts  for  joint  rental  of  safe  depodt  boxes  are  made  in  the  light  of 
the  State's  power  to  legislate  for  the  protection  of  the  estate  of  any 
joint  renter,  and  a  statute  preventing  withdrawal  of  contents  for 
a  reasonable  period  does  not  impair  the  contract  between  the  de- 
posit company  and  the  renters.   76. 

6.  Contractimpairment;rightof  renter  of  safe  deposit  box  to  comp^^ 

statute  in  force  when  contract  made. 
The  renter  of  a  safe  deposit  box  cannot  object  to  a  state  statute  affect- 
ing his  right  to  open  the  box  after  death  of  a  joint  r^ter  which 
was  in  force  when  the  rental  contract  was  made.   lb. 
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7.  Conirad  impairmeni;  effect  of  eUOe  dai^uie  diepoeing  cf  eckod  lands 

emweyed  in  enabUng  act. 
A  statute  passed  by  a  State  dispoang  of  lands  oonveyed  in  the  enabling 
act  by  the  United  States  to  be  used  by  the  State  for  school  lands, 
held  not  to  impair  the  obligation  of  the  contract  created  by  the  ac- 
ceptance of  the  enabling  act.  The  State  has  the  lifj^t  to  subject 
such  lands  in  its  hands  to  the  ordinary  incidents  of  title.  (Cooper 
V.  Roberta,  18  How.  173.)  Alabama  v.  Schmidt,  168. 
See  Infra,  14,  21,  25,  26. 

8.  Due  process  of  law;  what  constitules. 

This  court  has  dways  recognized  the  difficulty  of  satisfactorily  defining 
the  term  "due  process  of  law"  in  general  terms  applicable  to  all 
cases,  and  the  desirability  of  judicial  determination  in  each  case  as 
the  question  arises.  {Davidson  v.  New  Orleans,  96  U.  S.  97.) 
Miedreich  y.  Lauenstein,  2SQ. 

9.  Due  process  cf  law;  what  consHMes. 

Law,  in  its  regular  course  of  administration  through  courts  ci  justice,  is 
due  process,  and,  when  secured  by  the  law  of  the  State,  the  con* 
stitutional  requirement  is  satisfied.  (Leeper  v.  Texas,  139  U.  S. 
462.)    Ih. 

10.  Jhie  process  of  law;  effect  cf  enforcement  of  judgment  based  on  false 

return  qf  sheriff,  as  against  whom  remedy  is  inadequate. 
One  damaged  by  reason  of  a  false  return  of  the  sheriff  as  to  service  of 
process,  and  who  is  given  a  r^nedy  against  the  sheriff,  is  not  denied 
due  process  of  law  by  the  enforcement  of  the  judgment  based  on 
such  false  return  because  the  amount  of  the  sheriff's  bond  is  less 
than  the  amount  of  his  loss.   lb. 

11.  Due  process  qf  law;  effect  of  action  qf  court  based  on  false  return  of 
sheriff  as  to  service  qf  process. 

In  the  absence  of  fraud  or  collusion,  where  the  original  party  did  all 
that  the  law  required  in  the  issue  and  attempt  to  serve  process, 
but  the  sheriff  made  a  false  return  to  the  effect  that  service  had 
been  made,  the  state  court,  in  the  absence  of  direct  attack  upon  the 
return,  in  acting  thereon  as  though  it  were  true,  and  holding  that 
the  sole  remedy  was  an  action  against  the  sheriff  for  a  false  return, 
did  not  deny  the  party  due  process  of  law  within  the  meaning  of 
the  Fourteenth  Amendment.    lb. 

12.  Due  process  of  law;  effect  to  dmy,qfclassifi4xUion  for  taxation;  val^^ 
qfiS7qfTariff  Act  qf  1909. 

The  difference  between  things  domestic  and  things  foreign  is  recognized 
by  the  Constitution  itself,  and  a  clasdfication  for  taxation  of 
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foreign-built  yachts  is  not  so  repugnant  to  jusdce  as  to  amount  to 
denial  of  due  process  of  law  because  domestic-built  yachts  are  not 
subject  to  the  same  tax;  nor  is  §  37  of  the  Tariff  Act  of  1909.  un- 
constitutional for  lack  of  uniformity.  BiUinga  v.  UnUed  StaUa,  261 . 

13.  Due  prooesB  of  law;  effect  to  deny,  of  withhoiding  right  of  appeal. 

In  matters  of  police  regulation  where  decisions  on  questions  of  public 
safety  are  delegated  to  an  administrative  board  the  right  of  appeal 
on  other  than  constitutional  grounds  may  be  withheld  by  the 
legislature  in  its  discretion  without  denying  due  process  of  law. 
Plymouth  Coal  Co.  v.  Pennsylvania,  531. 

14.  Due  pro<xs8  and  contract  clauses;  effect  on  police  power  of  8t^ 
Neither  the  "contract  clause"  nor,  the  "due  process  clause"  of  the 

Federal  Constitution  overrides  the  power  of  the  State  to  establish 
necessary  and  reasonable  regulations  under  its  police  power,  a 
power  which  can  neither  be  abdicated  nor  bargained  away  and 
subject  to  which  all  property  rights  are  held.  Atlantic  Coast  Line 
V.  Ootdstwro,  MS. 

15.  Due  process  of  law;  equal  ptotection;  vaUdity  of  siaMe  prokibUing 
sale  of  drugs  by  itinerant  vendors. 

The  statute  of  Louisiana  of  1894,  prohibiting  sale  of  drugs,  etc.,  by 
itinerant  vendors  or  peddlers^  is  not  unconstitutional  under  the 
Fourteenth  Amendment  either  as  denying  due  process  of  law  by 
preventing  a  citizen  from  pursuing  a  lawful  vocation  or  as  denying 
equal  protection  of  the  law.    Baccus  v.  Louisiana,  334. 

16.  Due  procdss  of  law;  effect  on  State  as  to  form  of  criminal  procedure. 
Due  process  of  law  does  not  require  the  State  to  adopt  any  particular 

form  of  procedure  in  criminal  trials,  so  long  as  the  accused  has  had 
sufBicient  notice  of  the  accusation  and  adequate  opportunity  to  de- 
fend.  (Rogers  v.  Peck,  199  U.  S.  425.)   Garland  v.  WashingUm,  642. 

17.  Due  process  of  law;  effect  to  deny,  of  want  of  formal  arraignment  to 
second  information  for  same  offense. 

The  want  of  a  formal  arraignment  to  a  second  information  of  the  same 
flense  does  not  deprive  the  accused  of  any  substantial  right,  and 
where  the  course  of  the  trial,  otherwise  fair,  was  not  in  any  manner 
affected  to  his  prejudice,  there  is  nodenialcrf  due  processof  law.  lb. 

18.  Due  process  cf  law;  ^ect  to  deny,  of  vesting  Secretary  of  Interior  unth 
power  to  appoint  and  remove  members  of  Indian  tribal  council. 

Vesting  the  Secretary  of  the  Interior  with  power  not  only  to  appoint 
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members  of  a  tribal  council  of  an  Indian  tribe  but  also  with  the 
power  to  remove  such  members  for  good  cause  to  be  by  him  deter- 
minedy  is  not  unconstitutional  because  it  permits  such  removal 
without  notice  or  hearing,  nor  does  it  deprive  a  member  so  re- 
moved of  any  property  rights  without  due  process  of  law  in  viola- 
tion of  the  fifth  Amendment.    United  StaUa  ex  rd.  Brown  v.  Lane, 


19.  Due  process  cf  law;  validitiy  cf  South  Dakota  law  qf  1907  rdaHve  to 
eUnms  against  railroad  companies. 

Chicago f  Milwattkee  &  St  Paid  Ry,  Co.  v.  PoU,  ante,  p.  165,  followed  to 
tiie  efifect  that  the  statute  of  South  Dakota  of  1907,  c.  215,  making 
railroad  companies  liable  for  double  damages  in  case  of  failure  to 
pay  a  claim  or  offer  a  sum  equal  to  what  the  jury  finds  the  claimant 
entitled  to,  is*  unconstitutional  under  the  due  process  dause  of  the 
Fourteenth  Amendment.  Chicago,  M.  A  SL  P.  Ry.  Co.  v.  Ken- 
nedy, e2^. 

20.  Due  process  of  law;.equal  protection;  validity  qf  Pennsyhama  wild 
game  law  of  1909. 

The  act  of  May  8,  1909,  of  Pennsylvaiiia,  making  it  unlawful  for  un- 
naturalized foreign  bom  residents  to  kill  wild  game  except  in  de- 
fence of  person  or  property  and  to  that  end  making  the  possession 
of  shot  guns  and  rifles  unlawful,  is  not  unconstitational  under  the 
due  process  and  equal  protection  provisions  of  the  Fourteenth 
Amendment.   Patsone  v.  Pennsylvania,  138. 

21.  Due  process  of  law;  liberty  of  contract;  validity  cf  state  law  limiting 
hours  cf  service  for  women. 

A  state  statute  limiting  the  hours  of  labor  in  factories  for  women,  if 
otherwise  valid,  is  not  unconstitutional  as  depriving  the  employer 
or  employ^  of  property  without  due  process  ci  law  by  limiting  the 
right  to  buy  and  sell  labor  and  infringing  the  liberty  of  contract  in 
that  respect.  (AftiSer  v.  Or^on,  208  U.  8.  412.)  Riley  w.  Massa- 
chusetts, 671. 

22.  Due  process  of  law;  ^ect  to  deny,  cf  Massachusetts  ojdt  regulating 
hours  of  labor  of  women  in  factories. 

Section  48  of  the  Labor  Act  of  1909  of  Massachusetts,  regulating  the 
hours  of  labor  of  women  in  factories,  is  not  an  tmconstitutional 
denial  of  due  process  of  law  because  it  provides  for  the  posting  of  a 
schedule  of  hours  and  requires  the  hours  to  be  stipulated  in  ad- 
vance and  followed  until  a  change  is  made.  The  provision  is 
reasonable  and  not  arbitrary.   lb. 
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23.  Due  process  and  equal  protection  of  the  law;  validity  qf  Massachusetts 
Labor  Act  of  1909. 

In  this  case  the  convictioii  by  the  state  court,  of  one  in  whose  factory 
in  Maasachusettswomen  ware  permitted  to  woric  during  the  period 
scheduled  as  dinner  hour,  under  §  48  of  the  Labor  Act  of  1909  of 
Massachusetts,  sustained;  and  held  that  such  statute  is  not  uncon- 
stitutional under  either  the  due  process  or  equal  protection  provi- 
sion of  the  Fourteenth  Amendment.    /&. 

24.  Due  process  of  law;  eonfiscaticn  qf  property;  effect  of  uncompensated 
obedience  to  police  regulation. 

The  enforcement  of  uncompensated  obedience  to  a  properly  enacted 
police  regulation  for  public  health  and  safety  is  not  an  unconstitu- 
tional taking  of  property  without  compensation  or  without  due 
process  of  law.   Atlantic  Coast  Line  v.  OoUMoro,  548. 

25.  Due  process  and  contract  clauses;  effect  to  violate^  qf  municipal  or- 
dinance regulating  operation  of  railroad  in  interesi  qf  pubHc  health 
and  safety. 

Ordinances  limiting  speed  of  tnuns;  requiring  notice  of  thar  approach, 
fixing  hours  for  shifting  cars  and  periods  of  stoppage  of  cars,  and 
requiring  the  adjustment  of  tracks  to  the  established  grade  of  the 
streets,  in  business  sections  of  the  municipality,  are  properly 
Tirithin  the  police  power  of  the  municipality,  and  when  fairly  de- 
signed to  promote  the  public  health  and  safety  do  not  violate  the 
contract  clause  or  due  process  clause  of  the  Federal  Constitution. 
Ih. 

26.  Due  process  and  contract  clauses;  effect  to  trioUUe,  qf  municipal  or* 
dinance  regulating  operation  qf  railroad. 

Ordinances  of  the  City  of  .Goldsboro,  North  Carolina,  regulating  speed 
of  trains,  notice  of  their  approach,  periods  for  car  shifting  and 
length  of  time  of  car  stoppages  and  requiring  adjustment  of  grades 
.of  tracks  to  grades  of  streets  in  business  section  of  the  town,  held 
proper  and  reasonably  suited  to  the  purposes  they  are  intended  to 
accomplish  and  therefore  that  they  do  not  impair  the  obligation  of 
the  charter  of  a  railroad  occupying  those  streets,  nor  do  they  take 
any  of  its  property  without  due  process  of  law.   lb. 

27.  Due  process  of  law;  denial  of,  by  condemnation  without  hearing. 
Where  one  has  been  convicted  for  violating  a  state  statute  which  is 

unconstitutional  as  applied  to  the  act  committed,  the  conviction 
cannot  be  sustained  because  there  was  proof  of  another  violation 
with  which  he  was  not  charged,  as  conviction  for  HfB  latter  would 
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be  condemnation  without  hearing  which  would  be  denial  of  due 
process  of  law.    Stewart  v.  Mi4Mgan,  665. 

28.  I>uje  jiTocess  of  law;  taking  of  jiTopert^ 
build  bridge  over  condemned  right  of  way. 

The  condemning  of  a  strip  of  the  rights-way  of  a  railroad  company 
and  compelling  that  company  to  build  at  its  own  expense  a  bridge 
over  the  part  so  taken  so  as  to  permit  a  munidpaMty  in  Minnesota 
to  construct  a  canal  connecting  two  lakes  all  within  the  limits  of  a 
IMirk  devoted  to  public  recreation  is  not  an  unconstitutional  taking 
of  private  property  without  due  process  oi  law  within  the  meaning 
of  the  Fourteenth  Amendment.  CMeago,  M.  Jt  SL  P.  Ry.  Co,  v. 
MinneapoUa,  430. 

29.  Due  process  and  equal  protection  of  the  law;  deprivation  of  property 
rights;  validity  of  Pennsylvariia  statute  reitatiive  to  barriers  in  coal 
mines. 

The  statute  of  Pennsylvania  requiring  owners  oi  adjoining  coal  prop- 
erties to  cause  suitable  barriers  to  be  left  of  suitable  width  to  safe- 
guard employ^  is  not  unconstitutional  dther  as  depriving  the 
owners  of  their  property  without  due  process  <rf  law  or  as  denying 
them  equal  protection  of  the  law,  or  because  of  the  procedure 
and  method  prescribed  for  determining  the  width  of  such  barrier 
or  because  it  delegates  the  matter  to  an  administrative  board  or 
does  not  provide  for  any  appeal  thereupon.  Plymouth  Coal  Co, 
V.  Pennsybania,  531. 

30.  Due  process  of  law;  deprivation  of  property  without;  validity  of  stale 
regulation  of  incidents  of  distrtbuiion  of  decedents'  property. 

The  State  has  power  to  regulate  the  incidents  of  distribution  of  prop- 
erty within  the  State  belon^g  to  decedents,  and  can  prescribe 
times  and  conditions  for  delivery  thereof  by  safe  deposit  companies ; 
and  a  statute  operating  to  seal  safe  deposit  boxes  for  a  reasonable 
period  after  the  death  of  the  renter  is  not  an  unconstitutional 
deprivation  of  property  without  due  process  of  law,  and  so  hdd  as 
to  §  9  of  the  Inheritance  Tax  Law  of  Illinois  of  1909.  National 
Safe  Deposit  Co.  v.  Illinois^  68. 

31.  Due  process,  of  law;  deprivation  of  property  wiihout;  invalidity  of 
South  Dakota  railroad  claims  law. 

The  statute  of  South  Dakota  of  1907,  c.  215,  making  raikoad  companies 
liable  for  double  damages  in  case  of  failure  to  pay  a  claim  or  to  offer 
a  sum  equal  to  what  the  jury  finds  the  claimant  entitled  to,  held  to 
be  unconstitutional  as  depriving  the  companies  oi  their  property 
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without  due  prooesB  of  law.  SL  Louis,  Ir&nMin.  A  Southern  Ey.'v, 
Wynne,  224  U.  S.  354,  followed;  Yazoo  A  Mis8.  Valloy  R.  R.  v. 
Jackson  Vinegar  Co.,  226  U.  S.  217,  distinguished.  Chicago,  M.  A 
SLP.Ry.Co.y.PoU,165. 

32.  Dtie  proeeae  of  law;  taMng  qf  property  mthoui;  ^ 
law  giving  title  by  adoeree  poaeeamon. 

The  evicteut  purpose  oi  the  statute  of  New  Mexico,  giving  title  under  a 
deed  purporting  to  convey  a  fee  shnple  after  ten  yeara  to  lands  in- 
cluded in  grants  by  Spain,  Mexico  or  the  United  States,  is  to  ripen 
diSB^Bin  into  title  and  is  not  unconstitutional  as  taking  property 
without  due  process  of  law.   Montoya  y.  Oonaake,  376. 
See  Infra,  45,  62,  64; 
Indiaivb,  20; 
Taxbb  and  Taxation,  22. 

33.  Equal  proieeUon  of  the  law;  effed  of  daeeifUxi^^ 
New  Mexico  gioing  title  by  adoeree  possession. 

Nor  does  such  statute  deny  equal  protection  of  the  law  by  its  clasflofica- 
tion  of  Spanish,  Mexican  and  United  States  grBnts;.8uch  a  classi- 
fication in  the  Territoiy  of  New  Mexico  is  a  reascNsable  one  to  pre- 
vent the  evil  of  attempts  to  revive  stale  daims  in  regud  to  such 
grants.   Ih. 

34.  Equal  proUicticn  of  the  laws;  €fffect  of  prmnsion  (tf  staie  ka  siai^ 
ceptingfrom  an  exemptien  banks,  savings  banks  and  trust  companies. 

A  provision  in  a  state  tax  statute  excepting  from  an  exemption  banks, 
savings  banks  and  trust  companies,  is  not  unconstitutioDal  under 
the  Fourteenth  Amendm^it  as  discriminating  against  savings 
banks  as  a  class  and  denying  them  the  equal  protection  of  the  law. 
The  state  court  having  held  that  there  were  reasonable  grounds  for 
the  classification,  this  court  BO  holds  in  r^^ard  to  the  statute  of  Min- 
nesota invdved  in  this  action.   Farmers  Bank  v.  Minmeeota^  516. 

35.  Equal  protection  of  the  law;  tffect  to  deny,  cftazon  railroads. 

A  state  statute  imposing  a  tax  on  railroads  is  not  unconstitutional  as 
denying  equal  protection  of  the  law.  The  classification  rests  upon 
a  reasonable  and  sufiloient  baas  of  distinction.  Okie  Tax  Cases, 
576. 

36.  Equal  protectian  of  the  laws;  deprieation  of  property  ri(^  without 
due  process;  validity  of  Ohio  railroad  tax  act  of  1911. 

The  Ohio  statute  of  1911  imposing  an  excise  tax  of  four  per  cent,  on 
gross  intrastate  earnings  of  railroad  companies  is  not  unconstitu- 
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tional,  either  as  denying  equal  protection  of  the  ]b!WB,  or  as  depriv- 
ing the  railroads  of  their  property  without  diie  process  of  law,  or  as 
interfering  with  interstate  commerce,  or  as  being  an  attempt  to  in- 
directly tax  total  gross  receipts  of  the  railroads,  or  as  double 
taxation.    lb, 

37.  Equal  protection  of  the  law;  effect  to  deny,  of  Michigan  Local  Option 
Ad  of  1889. 

A  State  may  prohibit  the  sale  of  liquor  absolutely  or  conditionally; 
may  prohibit  the  sale  as  a  beverage  and  permit  it  for  medicinal 
purposes;  may  prohibit  the  sale  by  merchants  and  permit  it  by 
licensed  druggists;  and  so  heldf  that  the  Michigan  Local  Option 
Act  of  1889  is  not  unconstitutional  under  the  equal  protection  pro- 
vision of  the  Fourteenth  Amendment  on  account  of  discrimination 
in  making  certain  specific  exceptions  to  the  general  prohibition. 
Eberle  v.  Michigan,  700. 

38.  Equal  protection  of  the  law;  effenA  of  provieion  of  stale  law  promd/ng 
for  approval  by  Attorney  General  of  form  of  notice  under  state  law, 

A  provision  in  a  state  statute  that  the  form  of  notice  in  which  em- 
ploy^' hours  of  labor  are  scheduled  shall  be  approved  by  the  At- 
torney General  of  the  State,  does  not  deny  equal  protection  of  the 
law  if  the  approval  is  confined  to  the  form  of  notice  and  not  to  the 
schedules  which  might  provide  for  different  hours  in  different  cases. 
'   Riley  v^Masaaehueetta,  671. 

See  Supra,  15,  20, 23, 29; 
Infra,  58. 

39.  Full  faith  and  credit;  judgmenU  enHUed  to. 

The  full  faith  and  credit  clause  and  statutes  enacted  thereunder  do 
not  apply  to  judgments  rendered  by  a  court  having  no  jurisdiction 
of  the  parties  or  subject-matter  or  of  the  rss  in  proceedings  in  rem. 
Thompeon  v.  Thompson^  226  U.  S.  551,  distinguished.  Priest  v. 
Las  Vegas,  604. 

40.  FvU  faith  and  credit;  question  open  in  court  asked  to  give. 

Where  the  jurisdiction  of  the  court  rendering  the  judgment  depends 
upon  domicile  that  question  is  open  to  reexamination  in  the  court 
of  another  State  asked  to  give  Uie  judgment  fuD  faith  and  credit 
as  required  by  the  Federal  Constitution.  (Andrews  v.  Andrews, 
188 U.S.  14.)    Burbankv.  Ernst,  1^. 

41.  FvU  faith  and  credit;  when  decree  of  probaie  not  entitled. 

Where  the  evidence  as  to  domicile  of  the  deceased  is  conffioting  and  the 
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state  court  is  wananted  in  finding  tbat  the  doort  of  probate  of  an- 
other State  did  not  have  iuiisdiction  to  probate  a  will  because  the 
domicile  of  deceased  was  not  in  that  State,  this  court  will  not  retry 
the  facts;  and  under  the  facts,  as  found  in  this  case,  the  decree  of 
probate  is  not  entitled  to  full  faith  and  credit  in  another  State. 

42.  Judicial  jnnifer;  independence  cf  8t^ 

The  judicial  power  of  the  United  8tatee,^as  created  by  the  CSonslitution 
and  provided  for  by  Congress  pursuant  to  constitutional  au- 
thority, is  wholly  independent  oi  state  action  and  cannot  be  di- 
rectly or  indirectly  destroyed,  abridged,  limited  or  rendered  in- 
efficacious by  exertion  of  state  authority .  Harrieony.SLLeuieA 
San  Franeieoo  R.  R.  Co.,  318. 

43.  Judidci  power  to  inquire  into  original  eowrce  of  reeenue  legidation; 
effect  of  Senate  amendment. 

Even  if  there  is  judicial  power  to  inquire  M^iether  a  proviaon  in  aduly 
promulgated  act  of  Congress  raismg  revenue  originated  in  the 
House  of  RepresentativeB  in  accordance  with  Art.  I,  (  7  of  the  Con- 
stitution, it  is  sufficient  if  it  appears  that  it  was  an  amendment  in 
the  Senate  to  an  act  that  originated  in  the  House;  and,  after  the 
act  has  been  enrolled  and  duly  authenticated,  the  court  will  not 
inquire  whether  the  amendment  was  or  was  not  outside  the  pur- 
poses of  the  original  bill.  Rainey  v.  United  States,  310. 
iSee^RmcovAL  OF  Causes,  10. 

44.  Property  rights;  confiscation;  effect  qf  prokUntive  liquor  law. 
While  a  liquor  law  which  prohibited  the  sale  of  property  existing  at  the 

time  <^  its  enactment  might  be  confiscatory  (BMemccfer  V.  Jotoo,  18 
Wall  129),  the  prohibition  oi  manufacturing  liquor  after  the  enact- 
ment is  not  confiscatory  even  as  applied  to  liquor  manufactured 
for  the  purpose  oi  giving  value  to  a  product  existing  but  unfinished 
when  the  act  was  passed.   Eberie  v.  Michigan,  700. 

45.  Property  rights;  canfiseation;  effect  of  liquor  law  operating  to  depro' 
date  valtie  of  properly. 

Liquor  laws  are  enacted  by  virtue  of  the  police  power  to  protect  the 
health,  morals  and  welfare  of  the  public;  and,  while  such  laws  may 
-operate  to  depreciate  the  value  of  property  used  in  the  manufacture 
of  liquor,  such  depreciation  is  not  the  taking  of  property  without 
due  process  of  law  as  prohibited  by  the  Fourteenth  Amendment, 
and  so  hdd  as  to  the  Michigan  Local  Option  Act  of  1889.  {Mugter 
V.  Kansas,  123  U.  a  623.)    lb. 
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46.  lUtroaetufe  legidatum;  effed  of  r€tro(wtm 

The  fact  that  a  tax  statute  operates  retroactively  does  not  necessarily 
cause  it  to  be  unconstitutionaL  {Flint  v.  Skm&'Tracy  Co.,  220 
U.  S.  107.)   BiOings  v.  United  States,  261. 

47.  RetroactmlegidaHon;^edonvaUdtty,cfretr^^ 

Section  37  of  the  Tariff  Act  of  1909,  impodpg  a  tax  on  foreign-built 
yachts,  is  not  unconstitutional  because  it  operates  retroactively  as 
to  the  tax  levied  for  the  year  1909,  and  the  use  of  yachts  within  the 
meaning  of  the  statute  during  the  year  1909,  renders  the  owner  or 
charterer  liable  for  the  tax  for  that  year.   76. 

48.  Searches  and  eeizurea;  appUcati(m  cf  prokQ^^ 

The  prohibition  in  the  Fourth  Amendment  against  unreasonable 
searches'  and  seizures  does  not  apply  to  the  States.  {Lhud  v. 
DoUisan,  194  U.  S.  445.)    NaUonal  Safe  Deposit  Co.  v.  lUinois,  58. 

49.  Searches  and  seitures;  limitations  and  restraints  under  Fourth 
Amendment. 

Under  the  Fourth  Amendment  Federal  courts  and  officers  are  under 
such  limitations  and  restraints  in  the  exercise  of  their  power  and 
authority  as  to  forever  secure  the  people,  their  persans,  houses, 
papers  and  effects  against  all  unreasonable  searches  and  seizures 
under  the  guise  of  law.    Weeks  v.  United  States,  383. 

50.  Searches  and  seiztires;  protecHon  cf  Fourth  Amendment  reaches  wham. 
The  protection  oi  the  Fourth  Amendment  reaches  all  alike,  whether 

accused  oi  crime  or  not ;  and  the  duty  oi  giving  it  force  and  effect  is 
obligatory  on  all  entrusted  with  the  enforcement  of  Federal  laws. 
lb. 

51.  Searches  and  seigures;  appUeoHan  of  Fourth  Amendment. 

The  Fourth  Amendment  is  not  directed  to  individual  misconduct  of 
state  officers;  Its  limitations  reach  the  Federal  Government  and 
its  agencies.   {Boifdv.  United  States,  lUJJ.B.  61^.)  lb. 

52.  Searches  and  seizures;  didyefcourtto  support  constitutional  rights. 

The  tend^cy  of  those  executing  Federal  criminal  laws  to  obtain  con- 
victions by  means  of  unlawful  seizures  and  enforced  oonf esdoiis  in 
violation  of  Federal  rights  is  not  to  be  sanctioned  by  the  courts 
which  are  charged  with  the  support  of  constitutional  rights.   lb. 

53.  Seard^es  and  seizures;  right  of  court  to  retain,  for  pwrposesqf  evidence, 
papers  unknufvUy  seiaed. 

The  Federal  courts  cannot,  as  against  a  seasonable  application  for  their 
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return^  in  a  oriminal  proeecation,  retain  for  the  purposes  of  eyi« 
deuce  against  the  accused  his  letters  and  correspondence  seised 
in  his  house  during  his  absence  and  without  his  authority  by  a 
United  States  marshal  holding  no  warrant  for  his  arrest  or  for  the 
search  of  his  premises.   lb. 

54.  Secarehes  and  seizwres;  ufilaurful;  dutg  cf  court  on  aeaaonable  opplioa- 
tionfor  reham  of  papers  seued. 

While  an  incidental  seizure  of  incriminating  papers,  mad^  in  the  execu- 
tion of  a  legal  warrant,  and  their  use  as  evidence,  may  be  justified, 
and  a  collateral  issue  will  not  be  raised  to  ascertain  the  source  of 
competent  evidence,  Adams  v.  New  Yorkj  192  U.  S.  585,  that  rule 
does  not  justify  the  retention  of  letters  seized  in  violation  of  the 
protection  given  by  the  Fourth  Amendment  Where  an  application 
in  the  cause  for  their  return  has  been  made  by  the  accused  before 
trial.   lb. 

65.  Searches  and  seizures;  duty  cf  court  on  seasonabk  appUcaHonfor  re- 
tum  of  papers  urUaufvUy  seized. 

Where  letters  and  papers  of  the  accused  were  taken  from  his  premises 
by  an  official  of  the  United  States,  acting  imder  color  of  office  but 
without  any  search  warrant  and  in  violation  of  the  constitutional 
rights  of  accused  under  the  Fourth  Amendment,  and  a  seasonable 
application  for  return  of  the  letters  and  papers  has  been  refused 
and  they  are  used  in  evidence  over  his  objecti(»is,  prejudicial  error 
is  committed  and  the  judgment  should  be  reversed.   lb. 

56.  Stales;  taxation  of  govemmerUal  agencies  prohibited. 

The  entire  independence  of  the  Cjeneral  Government  from  any  control 
by  the  respective  States  is  fundamental;  and  States  may  not  tax 
agencies  of  the  Federal  Government.  {M'CvUodi  v.  MaryUmdj  4 
Wheat.  316.)    Formers  Bank  v.  Minnesota,  516. 

57.  States;  suits  against,  within  prohibition  of  Eleventh  AmendmeilU. 

A  suit  by  a  non-resident  against  officers  of  a  State  to  enjoin  the  en- 
forcement of  a  state  statute  which  violates  oonstitudonal  rights  of 
complainant  is  not  a  suit  against  the  State  within  the  pn>hibition 
of  the  Eleventh  A  liCndment.  Harrison  v.  St.  Louis  dt  San  Franr 
dsco  R.  R.  Co.,  3\S, 

58.  States;  validity  of  legislation  abridging  Federal  right. 

A  state  statute  which  deprives  thoee  entitled  thereto  of  a  Federal  right 
is  not  made  constitutional  by  the  fact  that  it  does  not  discriminate 
but  operates  on  all  alike.   lb. 
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59.  States;  vaUdUy  cf  leffidation  abridging  Federal  righL 

The  Oklahoma  statute  of  May  26, 1908,  forbidding  f oragn  oorporataoiis 
from  aefserting  any  citizenship  other  than  of  that  State  and  provid- 
ing for  the  revocation  and  forfeiture  of  the  charter  of  any  corpora- 
tion filing  a  petition  for  removal  of  a  cause  from  the  state,  to  the^ 
Federal,  court,  is  unconstitutional  as  to  corpwatioDS  doing  an 
interstate  business  as  an  attempt  to  restrain  and  penaliie  the 
assertion  of  a  Federal  right.  Doyle  v.  Continental  Ine.  Co.,  94 
U.  8. 635,  and  Securiiy  Co,  v.  PrewiU,  202  U.  S.  246,  distinguished^ 
Ih. 

60.  Taxation;  uniformity  required  in  levying  excise  taxes. 

The  requirement  of  uniformity  imposed  by  the  Constitution  on  Con- 
gress in  levying  excise  taxes  b  not  intrinsic  but  geographic.  £{S- 
ings  V.  United  States,  261. 

61.  Taxation;  auihority  to  tax  not  limited  by  subsequent  provisions  of 
Constitution, 

The  Constitution  is  not  self-destructive— it  does  not  take  away  hy 
one  provision  powers  conferred  by  another,  and  the  express  au- 
thority to  tax  is  not  limited  or  restricted  by  subsequent  provisions 
or  amendments,  especially  the  due  process  clause  oi  the  Fifth 
Amendment.    (McCray  v.  United  States,  195  U.  S.  27.)   lb. 

62.  Taxation  by  Federal  Government;  restrictions  on. 

The  limitations  of  due  process  of  law  which  prevent  States  from  taxing 
property  in  another  State  do  not  apply  to  the  United  States,  the 
admitted  taxing  power  of  which  is  co-extensive  with  the  limits  of 
the  United  States  and  knows  no  restriction  save  as  expressed  in  or 
arising  from  the  Constitution  itself.    United  States  r.  BenneU,  299. 

63.  Taxation;  power  of  Congress  to  lay  and  collect;  validity  qf  dauifiear 
tionin. 

The  act  of  August  5, 1909,  imposing  a  tax  upon  the  use  of  forsign-buiH 
yachts  alone,  provides  a  valid  tax,  and  a  valid  classification  for 
piirposes  of  taxation,  within  the  power  to  lay  and  collect  taxes 
delegated  to  Congress  by  the  Constitution  of  the  United  States. 
lb. 

64.  Taxation;  conflict  with  due  process  of  law  provision. 

The  tax  imposed  by  said  act  is  not  in  conflict  with  the  requirement  of 
due  process  of  law  contained  in  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States.    lb. 

See  Taxbs  and  Taxation,  20, 30. 
Treaties, — See  Trbatibs,  2. 
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65.  Trial  by  jury;  applicatian  of  SeoerUh  Amendment;  pradice  of  Federal 
court  on  reversal  of  judgment. 

The  Circuit  Court  of  Appeals  having,  pursuant  to  the  state  court 
practice  in  Pennsylvania,  reversed  a  judgment  in  favor  of  the  plain- 
tiff and  remanded  to  the  trial  court  with  instructions,  not  for  new 
trial,  but  for  judgment  for  defendant,  non  obatatiie  veredidOf  this 
court  affirms  the  j  udgment  of  reversal  so  far  as  the  case  is  remanded 
to  the  trial  court,  but  reverses  it  as  to  the  direction  to  enter  judg- 
ment for  defendant,  and  remands  the  case  to  the  trial  court  for  a 
new  trial  conformably  with  the  provisions  of  the  Seventh  Amend- 
ment. (Slocum  V.  New  York  Life  Insurance  Co.,  228  U.  S.  364.) 
Young- Y.  Central  Railrocfd  of  New  Jersey,  602. 

CONSTRUCTION  OF  STATUTES. 
See  Statutes,  A. 

CONTRACT  LABOR  LAW. 
See  Alibn  Contract  Labob  Law. 

CONTRACTS. 

1.  Construction  of  inforrnal  busiriess  transaction. 

An  informal  business  transaction  should  be  construed  as  adopting 
whatever  form  consistent  with  the  facts  as  is  most  fitted  to  reach 
the  result  seemingly  desired.  {Sexton  v.  Kessler,  225  U.  S.  90.) 
Barnes  v.  Alexander,  117. 

2.  Words  of  cooenant;  effect  as  grant. 

It  is  an  ancient  principle  even  of  the  common  law  that  words  of  cov- 
enant may  be  construed  as  a  grant  when  they  concern  a  present 
right.   76. 

S.  Coniraetor*s  status  as  trustee. 

In* equity,  a. contract  to  convey  a  specific  object  even  before  it  is  ac- 
quired will  malEe  a  contractor  a  trustee  as  soon  as  he  gete  title 
thereto.   lb. 
See  CoNSTETUTiONAL  Law,  3-7, 14,       Indbpbndent  Contractob; 
21,  25,  26;  Interstate  Commerce,  26; 

Corporations,  1;  Practice  and  Procedure,  16; 

Principal  and  Agent. 

CONTRIBUTORY  NEGLIGENCE. 
See  NsQUGENcs. 
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CONVEYANCES. 
See  CoNTEACTB,  2, 3. 

eORPOBATIONS. 

1.  Agency  cf  corporation  for  stockhoiders. 

Stockholders  of  a  corporation  organized  in  one  State  under  a  charter 
expressly  authorizing  it  to  do  business  in  another  State  create  the 
corporation  their  agent  for  the  making  of  contracts  within  thelatter 
State  m  accordance  with  its  laws.    Thomas  v.  Mattkiesaen,  221. 

2.  Power  to  bind  atoekhoUiere;  effect  of  charter  promsione. 

While  a  corporation  cannot,  without  authority  from  thd  stockholders^ 
make  them  answerable  in  a  way  not  contemplated  by  the  charter, 
a  provision  in  the  charter  of  a  corporation  organized  in  ooiie  State 
authorizing  it  to  do  business  in  another  State  may  subject  the 
stockholders  to  the  liability  imposed  in  the  latter  State,  notwith- 
-  standing  there  are  other  providons  in  the  charter  exempting  stock? 
holders  from  liability  for  debts  of  the  corporation.   Ih. 

3.  Stockhoidere*  HabtUty  under  laws  of  State  in  vMeh  charter  authorieed 

doing  of  busineee. 
Stockholders  of  a  corporation  organized  in  Arizona  under  a  charter 
which  expressly  authorized  the  corporation  to  do  business  in  Cali- 
fornia fieldf  in  tins  case,  subject  to  the  liability  imposed  by  §  322, 
Civil  Code  of  the  latter  State.    lb. 

See  Constitutional  Law,  59; 
Local  Law  (Cal.); 
Taxbs  and  Taxation,  11-15. 

COSTS. 
See  AuBN  Contract  Labob  Law,  5. 

COURT  AND  JURY. 
See  Emploters'  Liability  Act,  1,  2;       Nequqbncb,  1,  2; 
Evidence,  1;  Trial,  2; 

Verdict. 

COURT  OF  CIJUMS. 
See  Jurisdiction,  D. 

COURTS. 
1.  Duty  to  decide  queatione. 

This  court  cannot  refuse  to  decide  questions  which  are  properly  before 
it  for  judgment.   BiUinge  v.  United  States,  261. 
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2.  Duty  to  obBerve  constitutional  rights. 

While  the  efiforts  of  courte  and  their  officiab  to  bring  the  guilty  to 
punishment  are  praiseworthy,  th^  are  not  to  be  aided  by  sacrific- 
ing the  great  fundamental  rights  secured  by  the  Constitutioii. 
Weeks  v.  United  SUUes,  383. 

3.  Power  to  deal  with  papers  in  possession  cf  oJHeers  ef  court  and  which 

have  been  vfUawftiUy  seized. 
The  court  has  power  to  deal  with  papers  and  documents  in  the  posses- 
sion of  the  District  Attorney  and  other  officers  of  the  court  and  to 
direct  their  return  to  the  accused  if  wrongfully  seised.   lb. 

4.  Ejfeel  of  state  statute  to  vfithdraiw  authority  conferred  by  Congress. 

A  statute  of  a  Territory  cannot  withdraw  from  the  courts  estabfished 
by  the  United  States  authority  expressly  conferred  nposx  them  by  - 
Congress  by  the  Organic  Act  and  other  statutes.    {The  City  of 
Paruma,  101  U.  S.  453.)    Santa  Fe  Cent.  R^.  Co.  v.  Friday,  694. 

See  CoNBTiTtmoNAL  Law,  2,  42,       PsAcncB  and  Pbocsdubb; 
43,  49,  52,  53;  Pcbuc  Lands,  1,  5, 15; 

InTBBSTATB  ComOBBCBy  12,  21;  PU]tBFoODANDDB0QaACT,3; 

Jurisdiction;  Rxmoval  of  Causib; 

Land  Orants,  3;  SrATDSy  2; 

Local  Law  (Vt);  STATurnDS,  A  3, 4. 

COVENANT. 

See  CONTBAGTB,  2. 

CRIMINAL  LAW. 

1.  Tedmical  directions;  when  not  allowed. 

Technical  objections,  originating  in  the  eariy  periixl  of  EkigUsh  history 

when  the  accused  was  entitled  to  but  few  rights,  are  passing  away 

and  should  not  be  allowed  as  to  unimportant  formalities  where  the 

rights  of  the  accused  have  not  been  prejudiced.  Oarland  v.  Wash* 

.  ifi^ton,  642. 

2.  Presumption  cf  innocence;  sufficiency  cf  charge  as  to. 

In  this  case  held  that  the  charge  of  the  trial  court  in  regard  to  presump- 
tions of  innocence  of  the  accused  and  their  right  to  acquittal  in 
case  of  reasonable  doubt  was  sufficiently  favorable  to  the  accused. 
Wilson  V.  United  States,  563. 

3.  Use  of  maiU  to  d^mud;  sufficiency  cfindidmenlundi^ 

inalCode. 
Under  §  5480,  Rev.  Stat.,  it  was  necessary  to  charge  not  only  that  a 
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mAmM  to  defraud  was  devised  but  that  it  was  intended  to  be  ef- 
fected l^  {^Mining  or  intending  to  open  correspondenee  With  some 
other  person  by  means  of  the  post  office;  under  §  215  of  the  Crim- 
inal Code  it  is  only  necessary  to  charge  tiiat  the  scheme  be  devised 
or  intended  to  be  devised  and  a  letter  placed  in  the  post  office  for 
the  purpose  of  executing  the  scheme  or  attempting  to  do  so. 
United  StaUa  v.  Young,  155. 
See  CoNSTrrunoNAL  Law,  16, 17,  27;       Jurisdiction,  C  1; 

Coxmrs,  2;  Pubuc  Lands,  3; 

Indians,  1,  3,  9,  19;  Stars  Dbcibib; 

VSRDIGT. 

CROS&-EXAMINATION. 
See  EvmsNCE,  3,  4,  5. 

CUSTOM  AND  USAGE, 
See  Vbnpor  and  Vsndeb. 

CUSTOMS  LAW. 
See  Constitutional  Law,  12, 47; 
Taxbs  and  Taxation. 

DAMAGES. 

Measure  qf,  in  case  cf  trespass  resulting  in  destruction  ef  buQding  and  in" 
terruption  of  business  of  tenant. 

Where  a  trespass  results  in  the  destructidn  of  a  building  with  conse- 
quent interruption  of  a  going  business,  the  loss  of  future  profits— 
reasonably  certain  and  proved  with  reasonable  exactitude — ^is  a 
proper  element  for  consideration  in  awarding  compensatory  dam«> 
ages.    Weinman  v.  de  Palma,  571. 

See  CoNffrrrunoNAL  Law,  19;  Fraud; 

Emplotbrs'  Liabiutt  Act,  6;       Practics  and  Procbdubx,  12. 

DEBATES  IN  CONGRESS. 

See  Statutes,  A  9. 

DEFENSES. 
See  Rbmoval  OF  Causes,  8. 

DELEGATION  OF  POWER. 
See  Constitutional  Law,  29« 
VOL.  ccxxxii— 49 
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DELIVERY. 
See  Plbdob,  2; 

Vendor  and  Vbndbe. 

DEPORTATION  OF  ALIENS. 
See  Aliens,  3,  4. 

DEPOSITIONS. 
See  Evidence,  6. 

DESCENT  AND  DISTRIBUTION. 
jSee  Constitutional  Law,  30. 

DIRECTED  VERDICT. 
See  Master  and  Servant,  2. 

DISTILLERY  WAREHOUSES. 
See  Internal  Revenue; 
Pledge. 

DISTRICT  ATTORNEYS. 
See  Courts,  3. 

DIVORCE. 
See  DoMiciL,  3. 

DOMICIL. 

1.  DefiniHon  cf. 

One's  domicil  is  the  technically  preeminent  headquarters  that  every 
person  is  compelled  to  have  in  order  that  his  rii^ts  and  duties 
that  have  attached  to  it  by  the  law  may  be  determined.  WHKam- 
son  V.  OaerUonf  619. 

2.  Change  of  abode  as  change  of  domicil. 

The  essential  fact  that  raises  change  of  abode  to  change  of  domicil  is 
the  absence  of  any  intention  to  live  elsewhere.   76. 

3.  Change  of  abode  ae  change  of  domicil. 

Where  one  changes  his  abode  with  no  intention  of  returning  to  the 
former  abode  the  motive  is  immaterial  so  far  as  change  creates  a 
citizenship  enabling  the  party  to  sue  in  the  Federal  courts.   lb. 
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4.  Wife's^;  v^im  different  from  th(U  of  ktub^^ 

In  this  ooimtry,  a  wife  wlu>  has  justifiably  left  her  hustMi^ 

a  different  domicil  from  his,  not  only  for  the  purpose  of  obtaining  a 
divorce  from  him,  HaddoA  v.  Haddock^  201 U.  8. 562,  but  for  other 
purposes,  including  that  of  bringing  an  action  for  damages  against 
persons  other  than  her  husband,   lb. 

5.  Same;  law  cf  Englqnd;  quaare  as  to. 

Qutfre,  whether  the  same  is  the  law  in  T^nglimH.   A. 
See  CoNSTrrunoNAL  Law,  40, 41; 

WOBDB  AND  PhBASBB. 

DOUBLE  TAXATION. 
See  CoNsnrunoNAL  Law,  36; 
Taxes  and  Taxation,  1. 

DUE  PROCESS  OF  LAW. 
See  CJoNSTiTunbNAL  Law,  8-32,  45, 62, 64; 
Indians,  20; 
Taxss  and  Taxation,  22. 

ELEVENTH  AMENDMENT. 
See  CJoNBTETunoNAL  Law,  57. 

EMPLOYER  AND  EMPLOY^. 
See  CoNSTrrunoNAL  Law,  21,  22,  23; 
Emplotebs'  Liabiltit  Act; 
Mastbb  and  Sbbvant. 

EMPLOYERS'  LIABILITY  ACT. 

1.  AcUone  under;  queeUoni  far  jury. 

Where,  upon  the  evidence,  any  essential  matter  bearing  on  the  question 
of  ^rtiether  an  employ^  of  a  raihxNid  company  was,  at  the  time  of 
the  injury,  engaged  in  interstate  commerce  is  in  doubt,  it  should 
be  submitted  to  the  juiy  under  proper  instructions.  North  Caro- 
lina R.  R.  Co.  V.  Zadujoryt  248. 

2.  Actiane  under;  righi  to;  review  by  this  court  to  aeeertain. 

Where  the  state  court  refused  to  submit  questions  to  the  jury  on  the 
ground  that  there  was  no  evidence  to  sustain  the  Federal  right  as- 
serted, this  court  will  analyze  the  evidence  to  the  extent  necessary 
to  give  plaintiff  in  error  the  benefit  of  such  Federal  right  if  it  was 
unproperly  denied.  {Southern  Pacific  Co.  v.  iScftuybr,  227  U.  8. 
601.)    lb. 
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3.  Partieaconiemplaiedby. 

In  order  to  bring  a  case  within  the  teniw  of  the  Federal  Employers' 
Liability  Act  of  1908,  the  defendant  must  have  been,  at  tiie  time 
of  l^e  occurrence,  engaged  as  a  commmi  carrier  in  interBtate  com- 
merce and  the  mjured  empk^  must  have  been  employed  hy  such 
carrier  in  such  commerce.   76. 

4.  BxduiweappUcationcf. 

Where  the  defendant  is  a  common  carrier  engaged  in  interstate  com- 
merce and  the  employ^  for  whose  injuries  the  suit  is  brought  was 
employed  by  the  defendant  in  such  commerce,  the  Federal  Em* 
piosrers'  Liability  Act  of  1908  governs  to  the  exciuaon  of  the  state 
statutes.   lb. 

6.  Application;  refusal  of  state  court  to  apply;  cffed  of. 

Where  the  state  court  improperly  refuses  to  apply  the  provisions  of 
the  Federal  Employers'  liability  Act  in  an  action  for  injuries  to  an 
employ^  of  a  common  carrier  while  both  employer  and  employ^ 
were  engaged  in  interstate  commerce  and  the  result  mii^t  have 
been  different,  the  judgment  must  be  reversed.   Ih. 

6.  Beneficiairies  vnder;  measure  of  damages. 

The  persons  related  to  the  deceased  employ^  as  specified  in  the  Em- 
ployers' Liability  Act  of  1908  are  the  beneficiaries  of  an  action  pre- 
scribed by  the  act  and  the  damages  are  to  be  based  upon  the  pecun- 
iary loss  sustained  by  such  beneficiaries.   76. 

7.  Liability  of  lessor ,  whose  Hue  is  wholly  intrastate,  for  acts  of  lessee  en- 

gaged  in  interstate  commerce. 
A  railroad  company,  leasing  its  entire  line,  which  is  wholly  intrastate, 
to  another  railroad  company  dmng  an  interstate  business  creates 
the  latter  its  agent  and  becomes  a  common  carrier  by  nulroad  en- 
gaged in  interstate  commerce;  and  if  under  the  local  law  the  lessor 
remains  responable  for  the  lessee's  acts,  the  Employen'  Liability 
Act  of  1908  controls  as  to  fiability  for  injuries  to  employ^  of  the 
lessee  engaged  in  interstate  commerce.   76. 

8.  I fUerstaie  commerce  within  meaning  of ;  havling  of  empty  eo^ 
Hauling  empty  card  from  one  State  to  another  is  interstate  commerce 

within  the  meaning  of  the  Employers'  liability  Act  oi  1908.   76. 

9.  Same. 

The  Employers'  Liability  Act  is  in  pari  materia  with  the  Safely  Ap- 
pliance Aoty  and  this  court,  following  its  rulings  iu  regard' to  the 
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latter,  holds  that  the  hauling  of  empty  ears  from  one  State  to  an- 
other 18  interstate  commeroe  within  the  meaning  of  the  act.  {John- 
wn  V.  Southern  Pacific  Co.,  146  U.  S.  1.)    Ih. 

10.  InienUUe  commerce  within  meanifig  cf;  j^^ 

ae. 
Acts  of  an  employ^  in  preparing  an  engine  for  a  trip  to  move  freight  in 

interstate  commerce,  although  done  prior  to  the  actual  coupling 

up  of  the  interstate  cars,  are  acts  done  while  engsged  in  interstate 

commerce.   lb. 

11. ,  IntereUUe  commerce;  when  employi  engaged  in. 

Although  absent  temporarily  from  his  train  for  a  short  time  for  a  pur- 
pose'not  inconsistent  with  his  duty  to  his  employer,  a  railroad  em- 
ploy6  may  still  be  on  duty  and  engaged  in  interstate  commerce 
wit^  the  meaning  of  the  Employers'  Liability  Act  of  1908.   lb. 

12.  Remedy  prescribed  by;  exdueivenese  of. 

The  source  of  right  of  the  widow  of  an  employ^  of  an  interstate  carrier 
to  maintain  an  action  for  his  death  is  the  Federal  statute,  whether 
the  cause  of  action  is  based  on  §  1  or  {  9,  and  the  father  of  the  de- 
ceased is  not  entitled  to  share  in  the  amount  recovered.  Taylor 
V.  Taylor,  3ft3. 

13.  Effed  on  date  slahitea  cf  dietribtdion. 

The  Employers'  liability  Act  of  1906,  as  amended  in  1910,  supersedes 
an  state  statutes  upon  the  subject  covered  by  it,  and  the  distribu- 
tion of  the  amount  recovered  in  an  action  for  death  of  an  employ6 
is  determined  by  the  provisions  of  that  act  and  not  by  the  state 
law.   76. 

See  JuRiSDicnoN,  A  4,  6;  C  2. 

EQUAL  PROTECTION  OP  THE  LAW. 
See  OoNBTmmoNAL  Law,  15,  20, 23, 29, 88-38, 88. 

EQXJITY. 

JurieOdion;  difficulty  of  yrooj  ae  baeiefor. 

Mere  complication  of  facts  alone  and  difficulty  of  proof  are  not  a  basis 
for  equity  jurisdiction.    (United  Slates  v.  Bitter  Root  Deedopment 
Co.,  200  U.  S.  451.)    Cvrriimv.MiddUsUm,^^. 
See  Contracts,  3;  Jurisdiction,  E  3; 

JUDGMXNTB  AND  DbCRBIS,  1,  2;  RB8  JUDICATA,  2. 

ESCHEATS. 
See  Porto  Rico,  3. 
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ESTATES  OF  DECEDENTS. 
See  C!oN«n!njTiONAL  Law,  5, 6, 30. 

EVIDENCE. 

1.  Admissibility  for  determination  of  court;  review  of  findings  based  on. 
Questions  of  admissibility  of  evidence  are  for  the  determination  of  the 

trial  court,  whether  its  adnysEdon  depends  upon  matter  of  law  or  of 
fact,  and  the  finding  upon  such  a  question  is  not  subject  to  reversal 
on  appeal  or  error  if  fairly  supported  by  the  evidence;  and  so  held 
as  to  the  exclusion  of  evidence  ofifered'by  defendant  to  prove  re- 
marks made  by  a  third  person  in  presence  of  the  plaintiff  before 
the  injury  as  to  defects  in  the  appliance  used  by  him.  Gila  Valley^ 
0.  &  N.  Ry.  Co.  V.  HcM,  94. 

2.  Sufficiency  to  support  recovery  by  Govemmeni  in  action  vnder  AUen 

Imtnigratian  Act. 
In  an  action  brought  by  the  United  States  under  §  5  of  the  Alien 
Immigration  Act  of  February  20, 1907,  c.  1134,  34  Stat.  898,  to  re- 
cover the  prescribed  pecuniary  penalty  for  an  all^;^  violation  of 
§  4  of  the  act,  it  is  not  essential  to  a  recovery  by  the  Government 
that  the  evidence  establish  the  violation  beyond  a  reasonable 
doubt,  as  in  a  criminal  case,  but  a  reasonable  preponderance  of 
proof  is  sufficient.    United  States  v.  Regan^  37. 

3.  Cross-examination;  scope  of. 

The  cros8-e:(am]nation  of  a  defendant  in  regard  to  taking  morphine 
held  in  this  case  to  be  proper  as  it  related  not  to  general  character, 
but  to  the  condition  of  the  witness  at  the  moment.  WHson  v. 
United  States,  563. 

4.  Cross-examination;  scope  of  . 

Cross-examination  as  to  j^he  domestic  difficulties  of  one  of  two  defend- 
ants married  to  each  other  held  in  this  case  to  have  been  material 
in  order  to  corroborate  the  evidence  of  an  accomplice  and  in  other 
respects  relevant  to  the  testimony  in  chief.   lb. 

5.  Cross-examination;  competency  in  prosecution  under  White  Slave  Law. 
Cross-examination  of  a  defendant  in  a  white  slave  case  in  r^ard  to 

pa3rments  ma^e  to  police  officers  hdd  in  this  case  to  have  been  com- 
petent and  material  to  show  the  character  of  the  house  occupied  by 
defendants.    lb.  .  - 

6.  Depositions;  effect  of  non-^pr^fudicial  defect  in  notice  as  to  taking. 
The  trial  court  was  right  in  refusing  to  suppress  depositions  because  the 
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AOtioes  in  regard  to  taking  them  were  defective  in  certain  respects 
which  could  not  and  did  not  mislead  the  parties.  Qroni  Brqs.W 
United  SUUea,  Mr. 

7.  Judgment  in  prior  action  as;  admissibility  as  against  stranger  thereto. 
While,  as  a  general  rule,  a  judgment  binds  only  the  parties  and  their 
privies,  a  judgment  in  a  prior  action  may  be  admissible  against  a 
stoanger  as  prima  facie,  although  not  conclusiye,  proof  of  facts 
which  may  be  8how^  by  evidence  of  general  reputation— «uch  as 
alienage*  lb. 
See  Alien  Contract  Labor  Law,  6;  Local  Law  (Porto  Bioo) ; 
Constitutional  Law,  53,  54;  Vbbdict. 

EXCISE  TAXES. 
See  Constitutional  Law,  36,  60; 
Taxes  and  Taxation,  1,  2,  3.' 

EXCLUSION  OF  ALIENS. 
See  Aliens,  2, 3,  4. 

EXEMPnON  FROM  TAXATION. 
See  CoNSTrrunoKAL  Law,  34; 
Taxes  and  Taxation,  4, 5. 

EXPRESS  COMPANIES. 
See  Intbbstatb  Coioobbcb,  5,  6, 8; 
Taxes  and  Taxation,  9. 

FACTS. 
See  Practicb  and  Pbocbdukb,  1,  2, 3,  21; 
Removal  of  Causes,  12; 
States,  2. 

FEDERAL  QUESTION. 

L  What  constihOee. 

Whether  the  adoption  by  a  district  (rf  a  local  option  statute  is  affected 
by  the  subsequent  determination  by  the  courts  that  certain  fea- 
tures of  the  act  were  unconstitutional,  is  not  a  Federal  question 
and  is  for  the  state  court  to  determine.   Eberle  v.  Michigan,  700. 

2.  What  constitutes;  question  as  to  lands  embraced  within  patent  from 

United  States. 
Whether  particular  lands  patented  by  the  United  States  to  a  State  have 
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paased  from  the  latter  to  one  or  the  other  of  two  penoos  nlajmltig 
adversely  through  the  State  is  a  questioii  of  loeal  law,  bat  whether 
the  patent  from  the  United  States  embraced  the  lands  is  a  Federal 
question.   Chapman  db  Dewey  Luniber  Co.  v.  St.  FraneUL^ 
trid,  186. 

8.  Whm  dvfy  made;  ^ed  cf  holding  by  sUiU  court. 
Although  the  record  is  meager  of  attempts  to  raise  it^  if  the  state  court 
holds  that  a  Federal  question  is  made  before  it,  according  to  its 
practice,  and  proceeds  to  determine  it,  this  court  r^guds  the  quee- 
iioa  as  duly  made.    Miedreidi  v.  Latianstein,  236. 
See  Jusisdigtion; 

Pbacticb  and  Procedubs,  6; 
Rb8  Judicata,  2. 

FEES. 
5e6LiXNS,2. 

FIFTH  AMENDMENT. 
See  Constitutional  Law,  18,  61,  64; 
Taxbs  and  Taxation,  22. 

FINDINGS  OF  FACT. 
See  Pbacticb  and  Pbogbdtjbx,  1,  2, 3. 

FOOD  AND  DRUGS  ACT. 
See  PuBB  Food  and  Drugs  Act. 

FOREIGN-BUILT  YACHTS. 

See  Constitutional  Law,  12,  47,  63, 64; 

Tajub  and  Taxation,  7,  S,  16-26. 

FOREIGN  CORPORATIONS. 
See  Constitutional  Law,  59. 

FOURTEENTH  AMENDMENT. 
See  CoNBiiTunoNAL  Law; 
Rahaoadb,  1. 

FOURTH  AMENDMENT. 
See  Constitutional  Law,  48-^1,  64, 66. 

FRANCHISES. 
S^e  RAiLHOAoei  6. 
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FRAUD. 
Remedy  for  damages  caused  by. 

The  proper  remedy  for  damages  caused  by  fraud  and  deception  is  an 
action  at  law.  {Buzard  v.  Houston,  119  U.  S.  347.)  Curriden  v. 
Middleian,  633. 

See  Removal  of  Causes,  5,  6,  7; 
Vendor  and  Vendee. 

FRAUDULENT  USE  OF  MAILS. 
See  CROiiNAL  Law,  3. 

FREEHOLD. 
See  MoRTOAOES  and  Deeds  of  Trust..  2. 

FRIVOLOUS  QUESTIONS. 
See  Jurisdiction,  A  16, 17. 

FULL  f  AITH  AND  CREDIT. 
See  Constitutional  Law,  39-41* 

GAME  LAWS. 
Sw  Constitutional  Law,  20; 
States,  7; 
Treaties,  6,  8. 

GOVERNMENTAL  AGENCIES. 
See  PuRUC  Lands,  13. 

GRANTS. 
See  Contracts,  2; 
LandOrantb. 

GUARDIANSHIP. 

See  Indians,  2, 4,  S,  13. 

HEADN0TE8. 
See  Reports. 

HIGHWAYS. 
See  Railroads,  2-6. 

HOMESTEADS. 
iS00  Public  Lands. 
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HOURS  OF  LABOR. 
See  CoNBTrrunoNAL  Law,  21,  22, 28, 38; 
States,  4,  5. 

HUSBAND  AND  WIFE. 
Identity. 

The  identity  of  husband  and  wife  Is  a  fiction  now  vamshing.  WUUamf 
eon  V.  OeenUm,  619. 

SeeDomcTL. 

IMMIGRATION. 
SeeAnnaxs; 

Statdteb,  a  12. 

IMMUNITY  FROM  SUIT. 

See  Actions; 

Porto  Rico,  1,  2,  3. 

IMPAIRMENT  OF  CONTRACT  OBLIGATION. 
See  CoNBTrrunoNAL  Law,  4-7; 
PBACTICB  AMD  Pbocedubb,  16. 

INDEPENDENT  CONTRACTOR. 

1.  What  conetiMee. 

Where  the  contractor  is  required  to  follow  instructions  of  the  owner 
he  is  not  such  an  independent  oontnM^r  as  to  relieve  the  owner  of 
liability  for  his  acts.    Weinman  v.  de  Palma^  671. 

2.  Applioatwn  cf  doctrine. 

The  "independent  contractor"  doctrine  does  not  i^ply  where  the 
work  that  the  contractor  does  amounts  in  itself  to  a  nuisanoe  or 
necessarily  operates  to  destroy  the  property  of  another.   76. 

INDIAN  COUNTRY. 
See  Indians,  3,  9, 16, 17, 18. 

INDIAN  DEPREDATION  ACT. 
See  JuBisDicnoN,  D  2,  3,  4. 

INDIANS. 
1.  AUottee  Indians;  crimes  committed  against;  jurisdietion  of  Federal 

court. 
Even  if  one  committing  a  crime  cm  an  Indian  allotment  is  not  an 
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Indian,  if  the  eiime  was  committed  against  an  allottee  Indian 
within  the  trust  period,  it  is  pmiishable  under  the  laws  of  the 
United  States  and  the  Federal  court  has  jurisdiction.  United 
States  V.  Pelican,  442. 

2.  AUotmenU;  trueteeMp  cf  Untied  Staiee. 

Lands  allotted  in  severalty  to  the  Indians  on  the  Ck>lville  Reservation 
under  the  acts  of  July  1, 1802,  and  July  1, 189iB,  when  the  rest  of 
the  reservation  was  thrown  open  to  secernent  were  held  in  trust 
tyy  the  United  States  for  the  allottees  under  the  jurisdiction  and 
control  of  Congress  for  all  gov^mnental  purposes  relating  to  the 
guardianship  and  protection  of  the  Indians.   lb. 

3.  Attoiment8in8everaUya8lridiancoyntry;jHnDer€fCof^^ 

erimes  commuted  on. 
Congress  has  power  to  punish  crimes  committed  by  or  against  Indians 
upon  allotted  lands,  and  the  allotments  in  severalty  are  embraced 
in  the  tenn  Indian  country  as  used  in  §  2145,  Rev.  Stat.,  and  the 
allotments  of  the  Colville  Reservation  have  not  been  excluded 
therefrom  by  the  statutes  providing  for  the  allotments.    lb. 

4.  AUoimefUa;  juriediction  €f  United  States;  basia  for. 

The  retention  by  the  United  States  of  jurisdiction  over  Indian  allot- 
ments is  based  on  the  fundamental  consideration  of  the  protection 
of  a  dependent  peopla  {United  States  v.  Rickeri,  188  U.  8. 432.)  lb, 

6.  AUotments;  control  by  United  States. 

Part  of  the  National  policy  in  regard  to  Indians  is  that  the  United 
States  shall  retain  control  over  the  allotments  in  severalty  for  the 
statutory  period  during  which  the  Indians  are  to  be  maintained 
as  well  as  prepared  for  assuming  habits  of  civiMaed  life  and  ulti- 
mately the  privileges  of  citiaenship.   lb. 

6.  Allotments;  preferential  rights;  question  cf  imjnrovement  one  of  fact 

and  law. 
Whether  parties  had  actually  improved  Cherokee  lands  in  such  sense 
as  to  i^ve  them  a  preferential  ri(^t  of  selecti<m  and  allotment 
under  $11  of  the  act  of  July  1, 1902,  c.  1375, 32  Stat.  716,  is  not  a 
mere  question  of  law  but  one  of  fact  and  law,  and,  as  far  as  it  in- 
volves the  drawing  of  correct  inferences  from  the  evidence  it  is  a 
question  of  fact.   Ross  v.  Day,  110. 

7.  Allotments;  condusiveness  of  findings  by  Secretary  of  the  Interior. 
Where,  in  such  a  case,  the  whole  controversy  d^iends  upon  Whether 
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the  allotment  was  in  accord  with  actual  ownership  ot  the  improA-o- 
ments  thereon  and  there  is  neither  fraud  nor  dear  mistake  of  law 
in  the  decision  of  the  Secretary  of  the  Interior  oa  final  appeal  to 
him,  his  findings  are  conclusive.   76. 

8.  Otuxrdianship;  power  cf  Cofii^reas  as  to. 

Congress  has  power  under  the  Constitution  to  continue  the  guardian- 
ship of  the  Government  over  Indians  tot  the  period  specified  in  the 
statutes  for  keei»ng  the  title  of  the  allotments  in  the  United  States. 
UnOod  SUeUs  v.  Pdiean,  442. 

9.  Intoxicating  liquors;  Indian  country  wiikin  meaning  of  act  €f  Jan- 

uary 30, 1897. 
Under  the  act  of  January  30, 1897, 29  Stat.  506,  it  is  an  off^ase  agamst 
the  United  States  to  introduce  liquor  into  the  Indian  country,  and 
this  act  embraces  Indian  country  within  a  State.    Pronoifod  v. 
l/fided£IMes,487. 

10.  IntoxicaUng  Uquora;  power  of  Congresa  to  proMbit  inttodiuction  and 
traffic  in. 

Congress  has  power  to  prohibit  the  introduction  of  intoxicating  liquors 
into  an  Indian  reservation  wheresoever  situate  and  to  pn^bit 
traffic  in  such  hquors  with  tribal  Indians  whether  upon  or  off  a 
reservation,  and  whether  within  or  without  the  limits  of  a  State. 
Ferrin  v.  United  States,  478. 

11.  Intoxicating  liquors;  power  of  Congress  to  prohibit  introduction  and 
traffic  in,  upon  ceded  Indian  lands. 

That  power  is  sufficiently  comprehensive  to  enable  GongreBB  when 
securing  the  cession  of  a  part  of  an  Indian  reservation  within  a 
State  to  prohibit  the  sale  of  intoxicants  upon  the  ceded  lands,  if 
in  its  judgment  the  prohibition  is  reasonably  essential  to  the  pro- 
tection of  the  Indians  residing  on  the  unceded  lands.   lb. 

12.  Intoxicating  liquors;  introduction  cf,  on  ceded  Indian  kmdM;exdu8i»^ 
power  ef  Congress  over. 

As  Oongress  possesses  this  power,  the  State  posBesses  no  exclusive 
oontrol  over  the  subject  and  the  congressional  piohitntioii  is  su- 
preme,  lb. 


13.  Intoxicating  liquors;  vaKdity  and  propriety  €f  regulaiions  agoing 

cf,  on  ceded  Indian  lands. 
The  provision  in  Art.  17  of  the  agreement  with  the  Yankton  Sioux 

against  the  sale  of  intoxicating  liquor  on  the  lands  ceded  to  the 
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United  States  and  the  prohibition  in  the  act  of  August  15,  1894, 
ratifying  the  agreement,  are  both  within  the  power  of  Congress  and 
are  proper  regulaticms  f <»  tlie  protection  of  the  Indian  wards  of  the 
Nati(m.   lb. 

14.  I^ntoxieaHng  liquora;  diacntion  qf  Congress  in  prokUnHng  sole  cf^  on 
lands  ceded  by  Indiana  and  aituated  tntkin  State. 

While  a  prohibition  by  act  of  Congress  ag&inst  the  sale  of  hquOT  on 
lands  ceded  by  Indians  to  the  United  States  within  the  limits  of  a 
State,  to  be  a  constitutional  exercise  of  the  power  of  Ccmgress,  must 
not  go  beyond  what  is  reasonably  essential  to  the  protection  of  the 
Indians,  and  may  become  inoperative  when  all  the  Indians  affected 
thereby  become  completely  emancipated  from  Federal  control, 
Congress  is  invested  with  wide  discretion  and  its  action,  unless 
purely  arbitrary,  must  be  accepted  and  given  full  effect  by  the 
courts.   lb. 

15.  InUmeaHng  Ufuora;  prohibition  againat  aale  on  ceded  Indian  landa; 
conUnuaneeof. 

The  prohibition  against  the  sale  of  liquor  on  land  ceded  by  the  Yankton 
Sioux,  under  the  agreement  ratified  by  the  act  of  August  15, 1884, 
properly  remains  in  force  so  long  as  conditions  remain,  as  they  stiU 
do,  substantially  the  same,  and,  unless  sooner  altered  by  Congress, 
will  continue  so  long  as  the  presence  and  status  of  the  Indians 
sustain  it  as  a  Federal  regulation.   lb. 

16.  Reaerwiiona  aa  Indian  country;  jiu^^ 
Hon. 

An  Indian  reservation  is  Indian  country,  and  this  court  takes  judicial 
notice  of  the  existence  at  a  specified  time  of  a  reservation  estab- 
lished by  treaty  and  statute.    Pronoood  v.  United  Statea,  487. 

17.  Reaervaiuma;  Cohnlle  ReaervaUon  aa  Indian  country. 

The  Colville  Reservation  in  the  State  of  Washington  was  set  apart  by 
Executive  order  in  July,  1872,  has  been  repeatedly  recognised  by 
acts  of  Congress  and  is  a  legally  constituted  reservation,  and,  as 
such,  is  included  in  Indian  country  to  which  S  2145,  Rev.  Stat., 
refers.    United  Statea  y.  Pelican,  442. 

18.  ReaervaOona  aa  Indian  country;  effect  of  aegregation  from  public 
domain. 

A  legally  constituted  Indian  reservatiim  is  none  the  bss  embraced 
within  the  Indian  country  referred  to  in  §  2145,  Rev.  Stat.,  because 
it  may  have  been  segregated  frcmi  the  pubfic  domain.   lb. 
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19.  Reservations;  authority  o^  Congress  owir  crimes  eommUied  on;  ^ed 
of  Statehood. 

The  authority  of  Congreas  to  deal  with  crimes  committed  on  or  againflt 
Indians  upon  the  lands  within  an  Indian  Reservation  is  not  af- 
fected by  the  admission  of  the  Territory,  within  which  it  is  in- 
cluded, as  a  State  into  the  Union.   lb. 

20.  Osage  Indians;  tribal  covncil;  power  of  SecreUiryt^  Interior  to  aj^ 
and  remove. 

^  Under  §  9  of  the  act  of  June  28,  1906,  dividing  the  lands  and  funds  of 
the  Osage  Indians  and  providing  for  the  appointment  by  the  Secre- 
tary of  the  Interior  of  a  tribal  council,  the  authority  to  ronove 
members  from  such  council  for  good  cause  to  be  by  him  detemiined 
is  not  qualified  by  necessity  of  notice  or  hearing  to  the  memben  so 
removed.  United  States  ez  rd.  Brown  v.  Lane,  598. 
See  Constitutional  Law,  18.    ' 

INDICTMENT  AND  INFORMATION, 
See  Cbdonal  Law,  3. 

INFRINGEMENT  OF  PATENT. 

SeePATBNTB. 

INJUNCTION. 
See  CoNsnTUTioNAL  Law,  57;        JuBiSDicnoN,  A  13; 
Interstate  Commerce,  9;       Removal  of  Cattsbb,  0. 

INSPECTION  LAWS. 
See  Constitutional  Law,  1,  2; 
Intbrbtatb  Commerce,  11-16. 

INSTRUCTIONS  TO  JURY. 
See  Criminal  Law,  2; 
Trial,  1. 

INSTRUMENTALITIES  OF  GOVERNMENT. 
See  UNnnn  States,  1. 

INTEREST. 
See  Taxes  and  Taxation,  6,  7,  8. 

INTERLOCUTORY  JUDGMENTS. 

See  Judgments  and  Decrees,  4; 

JuRiSDionoN,  A  8, 9, 13. 


Digitized  by 


Google 


INDEX.  783 

INTERNAL  REVENUE. 

1.  lyidUkry  vKxrdwuses;  cof^ 

Under  the  revenue  laws  of  the  United  States  the  Government,  although 
not  strictly  a  bailee,  is  in  complete  control  of  a  distillery  warehouse 
which  Is  in  ^ect  a  bonded  warehouse  of  the  United  States.  Taney 
v.  Penn  National  Bank,  174, 

2.  DistiUery  vxirehouse;  pledge  of  whiskey  in;  right  cf  distiller, 

A  distiller  is  not  debarred  from  passing  title  or  creating  a  special  in- 
terest by  way  of  pledge  in  whiskey  deposited  in  his  distillery  ware- 
house in  coi^ormity  with  the  revenue  laws  of  the  United  States. 
lb. 

INTERSTATE  COMMERCE. 

1.  What  constiMes;  negoHaiion  €f  sales  as. 

CrenshawY.  Arkansas,  227  U.  S.  389,  followed  to  effect  that  the  negotiar 
tion  of  sales  of  goods  which  are  in  another  State,  for  the  purpose  of 
mtroduoing  them  into  the  State  in  which  the  negotiation  is  made,  is 
interstate  commerce.   Stewart  v.  MiMgan,  665. 

2.  What  eonstiiytes;  inference  as  to. 

When  a  freight  train  for  an  intrastate  pcunt  b  bdng  made  up  of  cars 
including  some  from  a  train  which  started  from  another  State,  it  is 
a  reasonable  inference  that  such  cars  were  bdng  carried  forward 
as  a  part  of  a  through  movement  of  intefstate  commerce.  North 
Carolina  R.  R.  Co,  v.  Zaehary,  248. 

3.  Btsrdens  on;  extent  cf  exertion  of  pclioe  power  by  State. 

While  the  exertion  of  the  police  power  essential  for  protection  of  the 
community  may  extend  incidentally  to  opemtions  of  interstate 
commerce,  the  police  power  does  not  justify  the  imposition  of 
direct  burdens  on  that  commerce  nor  its  subjection  to  unreason- 
able demands.   Adams  Express  Co.  v.  New  Yorkf  14. 

4.  Btardens  on;  effect  of  requirement  by  State  cf  license  for  carrying  on. 
A  state  law  is  unconstitutional  and  void  which  requires  a  party  to  take 

out  a  license  for  carrying  on  interstate  commerce,  no  matter  how 
specious  the  pretext  may  be  for  imposing  it.  {Crutcher  v.  Kenr 
feieiby,  141  U.  S.  47.)   lb. 

6.  BtBrdenson;^edcf  requirement  by  State  cflicerise  for  carrying  on, 
,An  ordinance  requiring  an  express  company  to  take  out  local  licenses 

for  transacting  interstate  budness  is  an  unconstitutional  burden 

on  interstate  commerce.   lb. 
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6.  BtardeM  on  express  Imsiness;  ^ed  cf  adian  by  Cofi(^^ 
Congress  has  exeroised  its  authority  over  mteiBtate  express  buflin 

and  so  removed  that  busiiiass  from  any  action  of  the  State  directly 
burdening  it.   lb, 

7.  Bvrdem  on;  vaMUy  (if  mu$w^^ 

While  regulations  to  insure  careful  driving  over  city  streets  may  be 
proper,  they  should,  when  interstate  traffic  is  mvolved,  be  ^tirriy 
reasonable;  and  a  requirement  that  only  citizens  of  the  United 
States,  or  those  who  have  declared  their  intention  to  become  sach, 
can  be  licensed  is  unnecessarily  burdensome  in  a  city  such  as  New 
York.   lb. 

8.  Burdens  on;  validity  of  fimnidpd  traj^ 

The  ordinances  of  the  City  of  New  York  requirmg  eoepreasmen  to  be 
liceused  and  providing  that  only  citisens  of  the  United  States  or 
those  who  have  declared  their  intention  to  become  such  can  be 
licensed,  as  applied  to  interstate  commeroe,  impose  a  direct  burden 
thereon  and,  as  so  applied,  are  unconstitutional  under  the  com- 
merce clause  of  the  Constitution  of  the  United  States.   lb. 

9.  Burdens  on;  remedy  of  one  affeeied  by  tmeonatUvticnal  ordinanee. 
Where  a  municipal  ordinance  is  unconstitutional  as  applied  to  inter- 
state commerce,  the  person  or  corporation  whose  bunnees  is  im- 
peded by  the  enforcement  of  such  ordinance  is  entitled  to  an  in- 
junction restraining  the  municipal  authorities  from  eDf<»chig  it  in 
respect  to  its  interstate  busmess.   lb, 

10.  Burdens  on;  valHiXiy  of  WMnAcifpal  ordinanees  affedxng  express  com- 
paniss. 

Adams  Express  Co.  v.  New  York,  aniSf  p.  14,  followed  to  the  effect 
that  certain  municipal  ordinances  of  the  City  of  New  Yoric  are 
void  and  unconstitutional  as  applied  to  the  interstate  comm^ce  of 
express  companies.    UnUed  SUUes  Express  Co.  v.  New  York,  35. 

11.  Siate  burden  on;  inspeetUm  tax  permUted. 

There  is  an  essential  difference  between  policing  and  inspection;  and 
a  State  cannot  include  the  expense  of  the  former  as  part  of  the  ex- 
pense of  the  latter  in  determining  the  amount  which  it  can  raise  as 
an  inspection  tax  which  affects  interstate  ooamieroe.  FooU  v. 
Maryland,  494. 

12.  State  burden  on;  inspection  tax  permittsd;  determinaHon  of  ommmL 
As  inspection  necessarily  involves  expense,  it  is  primarily  for  the 
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legislatore  to  detennine  the  amount;  and  even  though  the  revenue 
be  slightly  in  excees  of  the  expense  the  courts  should  not  interfere. 
lb. 

13.  State  burden  on;  inspection  fees;  preeumpHon  aa  to  reaeonahk  action 
of  legielatwre. 

There  is  a  presumption  that  the  legislature  will  reduce  inspection  fees 
to  a  proper  sum  if  the  amount  originally  fixed  proves  to  be  unrea- 
sonably m  excess  of  the  amount  required.  {Red  "C"  OH  Co,  v. 
North  CaroHna,  222  V.B,39Z.)    lb, 

14.  State  burden  on;  inspection  fees;  when  courts  must  decUxre  void. 
Effect  must  be  given  by  the  courts  to  the  provisions  of  the  Constitution; 

and  where  it  does  appear  that  the  amount  of  inspection  fees  are  dis- 
proportionate to  the  inspection  service  rendered  or  include  some- 
thing beyond  inspection,  the  tax  must  be  declared  void  as  obstruct* 
ing  the  freedom  of  interstate  commerce.   lb. 

15.  State  burdens  on;  inspection  fees;  invalidity  tif  Marjfiand  Oyster  In-- 
spection  Tax, 

A  state  statute  imposing  an  inspection  tax,  the  piooeeds  of  which  are 
to  be  and  actually  are  used  partly  for  inspection  and  partly  for 
other  purposes  such  as  policing  state  territory,  is  necessarily  void 
as  imposing  a  burden  on  interstate  commerce  in  excess  of  the  ex- 
penses absolutely  necessary  for  inspertion,  and  so  hM  as  to  the 
Maryland  Qyster  Iniq)ection  Tax  of  1010.   lb. 

16.  State  bio'dens  on;  validity  of  state  inspection  tax;  consideration  of 
legiskUive  interU  in  determining. 

While  the  excess  of  a  state  inspection  tax  may  be  valid  as  a  tax  on 
property  within  the  State,  if  it  does  not  appear  that  the  legislature 
would  have  separately  imposed  such  a  property  tax,  the  whole 
tax  must  be  declared  void  if  it  is  unconstitutional  as  to  interstate 
commerce.   lb. 

17.  State  bio'dens  on;  effed  of  Michigan  Local  Option  Ad  of  1889. 
Nothing  in  the  record  in  this  case  indicates  that  the  Michigan  Local 

Option  Act  of  1889  in  any  way  interferes  with  or  is  a  burden  upon 
interstate  commerce.   Eberle  v.  Michigan,  700, 

18.  Rates;  reasonoNeness;  power  of  Comndssion  to  determine  arid  reqyire 
conformiity  by  carrier. 

Filing  a  tariff  withdrawing  a  privilege  to  shippers  affects  a  practioe  and 
a  rule  within  the  meaning  of  the  Act  to  Regulate  Gommeroey  and 
VOL.  CCXXXII — ^50 
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the  Commission  has  power  under  §  15,  as  amended  by  the  Hepburn 
Act,  to  detennine  after  a  hearing  whether  the  new  rate  is  unreason- 
able &nd  if  so  what  is  just,  and  require  the  carrier  to  conform  to  tlie 
rates  and  practice  prescribed  by  it.  Atchi9on^  T.  A  8.  F.  Ry.  Co.  v. 
Umied  Siaiea,  IW. 

19.  Rates;  carload;  reaaonablenesa  of  rates  fixed  hy  Commission. 

An  order  of  the  Commission  fixing  carload  rates  apparently  excluding 
any  compensation  for  hauling  the  ice  necessary  for  refrigerating,  is 
not  confiscatory  when  it  appears  that  the  rate  for  the  fruit  itsdf 
practically  includes  the  rate  for  the  ice.   Ih, 

20.  Rates;  reasonableness;  power  ef  Commission  to  determine. 

What  are  proper  rates  for  transportation  and  fair  charges  for  facilities 
furnished  and  services  rendered,  and  differences  between  carload 
and  less  than  carload  lots,  are  all  rate-making  matters  committed 
to  the  Conunission  and  within  its  discretion.   lb. 

21.  Rates  fi^xedby  Commission;  power  of  courts  to  interfere. 

The  courts  have  no  power  to  fix  rates  or  estabMah  practices  and  cannot 
interfere  with  those  fixed  and  established  by  the  Commission  ex- 
cept in  cases  where  the  orders  are  void.  (Interdate  Commerce 
Commission  v.  Un.  Pac  R.  R.  Co.,  2Ss2  U.  S.  647.)   Ih. 

22.  Rates;  vatvaJdon  as  basis  for. 

Where  the  filed  tariff  states  iJtemative  lower  and  higher  rates  based  on 
valuation  the  carrier  is  entitled  to  collect  the  rate  applicable  to  the 
value  declared  and  the  shipper  is  liable  for  that  valuation.  Great 
Northern  Ry.  Co,  v.  O'Connor,  608. 

23.  Rates;  valuation  as  basis  far. 

This  result  is  not  affected  by  the  use  of  printed  forms.  The  minds  of 
the  parties  met  and  the  value  as  well  as  the  rate  was  fixed  by  the 
contract.    lb. 

24.  Tariff  of  carrier;  reasonablfiness;  remedy  cf  shipper  attacking. 

A  shipper  has  a  remedy  in  direct  proceedings  before  the  Interstate 
Ccmunerce  Commission  to  attack  the  reasonableness  of  the  tariff 
and  if  justified  may  obtain  relief  by  a  reparation  order  or  suit  in 
court  after  a  finding  of  unreasonableness;  but  in  a  suit  for  dam- 
ages before  such  a  finding  he  cannot  attack  the  filed  tariff  as  un- 
reasonable.  76. 

25.  Hepbvm  Act;  liability  of  carrier  for  loss  of  shipment;  effect  to  super- 
sede  state  laws. 

The  Hepburn  Act  of  1906,  amending  the  Interstate  Commerce  Act, 
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established -a  UDiform  rule  of  liability  of  carriers  for  loss  <m  inter- 
state shipments  which  superseded  all  state  laws  upon  the  subject. 
Chicago,  B.  /.  <fe  P.  Ry.  Co.  v.  Cramer,  490. 

26.  LiabUUy  of  carrier  for  skipmml;  when  declared  value  the  meaaure  of 
recovery. 

In  enforcing  liability  of  the  carrier  for  interstate  shipments  the  provi- 
sions in  the  regularly  filed  tariff  enter  into  and  form  part  of  the 
contract  of  shipment,  and  if  that  tariff  offers  two  rates  based  on 
value  and  the  shipper  declares  the  lower  value  so  as  to  avail  of  the 
lower  rate,  the  carrier  may  avail  of  the  lower  value  so  declared. 
(Kaneaa  Southern  Ry.  v.  Carl,  227  U.  S.  639.)    Ih. 

27.  LiabilUy  of  carrier;  limitation  to  declared  value  of  shipment;  effect  of 
state  statute. 

In  this  case  the  liability  of  the  interstate  carrier  on  an  interstate  ship- 
ment from  Iowa  was  limited  to  the  declared  value  notwithstanding 
§  2074,  Iowa  Code,  prohibited  such  a  defense.   lb. 

28.  Facilities  carrier  entitled  to  furnish. 

Whatever  transportation  service  or  facility  the  law  requires  the  carriers 
to  supply  liiey  have  the  right  to  furnish.  Atchison^  T.  A  S.  F.  Ry. 
Co.  V.  United  States,  199. 

29.  Facilities  carrier  entitled  to  furnish. 

A  carrier  cannot  be  compelled  to  keep  facilities  for  the  benefit  of  ship- 
pers and  the  shippers  allowed  to  furnish  these  facilities  themselves. 
Ih. 

30.  Facilities  of  transportatiovi;  waste  and  expense  considered  in  interest 
of  public. 

Neither  the  carrier  nor  the  shipper  can  insist  upon  wasteful  or  expensive 
service  in  transportation  for  which  the  consumer  must  ultimately 
pay.  In  this  regard  the  court  will  consider  the  interests  of  the 
public.    Ih. 

31.  Preparation  of  shipment;  right  of  carrier. 

T  loading  the  car^  by  whomsoever  done,  must  be  such  as  to  prepare  the 
freight  for  shipment,  and  a  consignor  may,  in  the  absence  of  a  regu- 
larly filed  tariff  covering  this  work,  not  only  put  perishable  freight, 
such  as  fruit  in  a  car  placed  at  his  warehouse,  but  may  do  all  other 
acts,  including  icing,  necessary  to  fit  the  fruit  for  shipment  and 
filling  bunkers  in  the  car  with  ice  for  its  preservation.   Ih. 
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32.  R^ngeraJHon  cffmit  ahipmerUa. 

The  carrier  cannot  c<»npel  a  ahipper  of  fruit  io  have  it  refrigerated,    lb. 

33.  R^rigeration;  rigHi  of  corner  as  to;  when  skipper  entiUed  to  ice. 
When  ice  is  actually  needed  and  used  in  transpfMrtation  of  fruit,  it  de» 

pends  upon  the  circumstancee  of  each  case  whether  the  icing  is  a 
part  of  preparation  which  can  be  done  by  the  shipper  or  part  of 
refrigeration  which  the  carrier  has  the  exdusive  ri^t  to  fuxniah. 
lb. 

34.  Refrigeration;  right  and  duly  qf  carrier  as  to. 

Under  §  15  of  the  Act  to  Regulate  Commerce,  as  amended  by  the 

Hepburn  Act,  the  carri^  has  not  only  the  duty  but  the  right  to 

furnish  all  ice  needed  in  refrigeration.   76. 
See  CJoNSTTrunoNAL  Law,  36,  59;  Statutes,  A  5,  6; 

Emploters'  Liabiutt  Act;  WmtB  Slave  Traffic  Act; 

PuBB  Food  and  Dbugs  Act,  1 ;       Words  and  Phrases. 

INTERSTATE  COMMERCE  COMMISSION. 
See  Interstate  Commbbce,  18-21. 

INTOXICATING  LIQUORS. 
See  Constitutional  Law,  37,  44,  45; 
Indians,  9-15. 

ITALY. 
See  Tbbatibs,  6-8. 

JOINDER  OF  PARTIES. 
See  Local  Law  (N.  Mex.); 
Removal  of  Causes,  5,  6,  7. 

JUDGMENTS  AND  DECREES. 

L  FtnaK^  {|f  decree  dMmita^  5iS  in  egtt%. 

While  there  may  be  a  presumption  that  a  dismissal  in  equity  without 
qualifying  words  is  a  final  decidon  on  the  merits,  that  presumption 
of  finality  disappears  when  the  record  sho?ns  that  the.oourt  did  not 
pass  upon  the  merits  but  dismissed  the  bill  on  any  ground  not 
giring  to  the  merits.  Swift  y.  McPheraoUf  51. 

2.  Scope  ef  decree  dismissing  bUl  in  equUy. 

The  scope  of  a  decree  dismissing  a  bill  in  equity  must  in  all  cases  be 
measured  not  oaly  by  the  allegations  of  the  bill  but  by  the  ground 
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gf  demurrer  or  motion  on  which  the  diBmifleal  k  based.   (Yidubwrg 
Y.  Henmm,  231  U.  8. 260.)  lb. 

3.  Jvdgmeni  in  mtU  to  quid  tide;  mgficiency  to  hind  parties  not  joined  hy 

name  or  served  with  proeese. 
A  judgment  in  a  suit  to  quiet  title  to  real  prop^y  in  New  Mexico  is 
not  binding  on  a  person  or  corporation  or  trustees  having  an  in- 
terest in  the  premises  who  could  be  definitely  located  and  served 
with  process  and  who  were  not  joined  by  name.'  The  court  did  not 
acquire  jurisdiction  over  them.    Priest  v.  Las  Veffos,  604. 

4.  Inierloeviory  judgmerUs;  importanoe  rf^ 

Interlocutory  judgments  frequently  become  of  no  importance  by  reason 
of  the  final  result  or  of  intervening  matters.  Uniied  States  v. 
B^o^,  463. 

See  CoNsrrmmoNAL  Law,  39,       Patents,  3,  4; 

40,  41,  65;  Practicb  and  Pbocbdubb,  8, 14, 25; 

EvtnsscE,  7;  Rbb  Judicata. 

JUDICIAL  CODE. 
See  JmetiSDiCTioN,  A  3-7, 10, 15, 17; 
Practicb  and^  Pbogsdubb,  4, 16; 
BmiovAL  OF  Caubbb,  2, 4, 8. 

JUDICIAJi  NOnCEL 
See  Indians,  16. 

JUDICIAL  POWER. 
See  CoNBTmrnoNAL  Law,  42, 43. 

JURISDICTION. 
A.  OtThibCoubt. 

1.  On  dxrect  writ  o/  errors  scope  of. 

The  jurisdiction  ctf  this  court  on  direct  writ  of  emnr  is  not  confined  to 
the  constitutaonal  questions,  but  embraces  every  issue  in  the  case. 
(WiUiamson  v.  United  States,  207  U.  S.  425.)  Billings  y.  United 
States,  261. . 

2.  Under  id  of  act  of  1891. 

Althoagh  a  ease  taken  to  the  Offcuit  Court  of  Aiq)eals  mite 

act  of  1891  is  not  one  of  thp  class  made  fmal  by  {  6  of  that  act,  the 
jurisdiction  of  this  court  under  §  6  relates  solely  to  final  orders  of 
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the  District  Court  reviewed  by  the  Circuit  Court  of  Appeals. 
MUcheU  Store  Btdlding  Co.  v.  CarroU,  379. 

3.  Under  §  B37,  Jiddkial  Code;  ecope  of  reinew. 

On  writ  of  error  under  §  237,  Judicial  Code,  this  court  caimot  inquire 
into  motives  or  arguments  which  influenced  electors  to  vote  for  or 
against  a  measure,  or  reverse  the  action  of  the  state  court  on  the 
ground  that  the  electons  voted  under  misapprehension.  Eberle  v. 
Michigan,  700. 

4.  Under  §  fS$7,  Judidal  Code;  when  caee  not  one  under  Employers* 

Liabiliiy  Act. 
Whether  the  injured  person  was  or  was  not  an  employ^  of  the  railway 
company  causing  the  injury,  is  a  question  of  fact,  and  if  there  is  a 
finding  supported  by  the  record  that  he  was  not,  this  court  cannot 
review  the  judgment  of  the  state  court  under  §  237,  Judicial  Code, 
as  being  invalid  because  the  case  was  not  tried  imder  the  Employ- 
ers' Liability  Act.  St  Louis  dk  Iron  Mtn.  Ry,  v.  McWhirter,  229 
U.  S.  265;  St.  Louie  &  San  Frandaco  Ry.  v.  Seale,  229  U.  S.  156, 
distinguished.    Missouri,  K.  A  T,  Ry.  Co.  v.  Wed^  682. 

5.  Under  iB37,Judici(U  Code;  wfienreftisal  of  state  cowrt  to  apply  Fe^ 

statute  not  denial  of  Federal  right. 
The  decision  of  the  state  court,  based  on  substantial  ground,  being  that 
the  injured  person  was  the  employ^  of  the  express  company  and 
not  the  railway  company,  although  performing  certain  duties  for 
the  latter,  there  is  no  denial  of  a  Federal  right  in  the  refusal  of  the 
state  court  to  apply  the  Federal  Employers'  Liability  Act,  and  this 
court  must  dismiss  the  writ  of  error  and  it  is  not  necessary  to  notice 
other  errors  assigned.   lb. 

6.  Under  §  BS7,  Judicial  Code;  what  constitutes  denial  by  state  court  of 

Federal  right. 
Where  one  specially  asserts  in  the  state  court  a  right  predicated  on  the 
statutes  of  the  United  States  to  enter  upon,  and  remain  in  posses- 
sion of,  public  land,  and  that  right  is.  denied,  this  court  has  juris- 
diction to  review  the  judgment  of  the  state  court  under  §  237, 
Judicial  Code.   Oauthier  v.  Morrison,  452. 

7.  Under  §  2S7,  Judicial  Code;  itwoluHon  of  denial  of  Federal  right. 
Whether  the  question  of  employment  by  the  deceased  employ^  in 

interstate  commerce  was  properly  raised  in  the  state  court  as  a  bar 
to  the  action  in  accordance  with  the  local  code,  is  a  question  of  state 
practice,  and  if  the  highest  court  of  the  State  assumed  or  decided 
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that  the  record  presented  that  question  and  decided  it  against  the 
party  asserting  it,  this  court  has  jurisdicticfn  to  review  the  judg- 
ment under  §  237,  Judicial  Code.  North  Carolina  R.  R.  Co,  v. 
ZocAory,  248. 

8.  To  rmew  judgment  of  CireuU  Court  qf  Ajipeab;  fi^^ 

A  judgment  of  the  Circuit  Court  of  Appeids,  reversing  a  judgment  of 
the  District  Court  which  confirmed  an  award  of  eommimoners  in 
condemnation  prooeedingis  by  the  United  States  and  vacating  that 
award  and  requiring  the  compensation  to  be  ascertained  through 
a  trial  by  jury,  is  not  a  final  judgment  but  essentially  interiocutory 
and  not  reviewable  by  this  court.    United  Stales  v.  Beatty,  463. 

9.  Same. 

A  writ  of  error  to  review  such  a  judgment  of  the  Circuit  Court  of  Ap- 
peals is  premature  and  must  be  dismissed;  if  the  judgment  is  er- 
roneous and  ultimately  operates  prejudicially  to  the  Government, 
it  may  have  the  error  corrected  by  writ  of  error  from  this  court 
after  the  case  has  proceeded  to  final  j  udgment  in  the  Circuit  Court 
of  Appeals.   lb. 

10.  To  reiriew  judgment  of  Circuit  Cottrt  of  AppeaU;  modes  of  rem^ 
nded  by  §§  $40,  2^1,  Judicial  Code,  not  co-existent. 

If  a  case  can  be  brought  to  this  court  by  appeal  or  writ  of  error  under 
§  241,  Judicial  Code,  it  cannot  be  broui^t  here  by  certiorari  under 
§  240,  Judicial  Code;  the  two  methods  of  review  are  not  co-existent. 

n. 

11.  To  reoiewjudgmetd(f  Circuit  Court  of  AppeaU;  case  vritkinjuri^ 
Hon  of  Circuit  Court  of  Appeals. 

A  decision  by  the  Circuit  Court  of  Appeals  that  the  provision  in  the 
Seventh  Amendment  preserving  the  right  of  trial  by  jury  applies  to 
a  proceeding  to  condemn  land  and  remanding  the  case  to  the  Dis- 
trict Court  for  further  proceedings  in  accord  with  that  decision,  is 
an  exercise  of  undoubted  jurisdiction  whether  right  or  wrong,  and 
if  wrong  and  ultimately  operating  to  the  prejudice  of  the  Govern- 
ment it  can  be  reviewed  and  corrected  by  this  court  on  writ  of  error 
from  the  final  judgment,  but  not  from  the  interlocutory  judgment. 
76. 

12.  Of  appeal  from  judgment  of  Circidt  Court  of  Appeals  upon  petition  to 
reoise  under  §  $4b  of  Bankruptcy  Act. 

This  court  cannot  entertain  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Appeals  upon  a  petition  to  revise  under  §  24b  of  the  Bank- 
ruptcy Act.   MitcheU  Store  Building  Co.  v.  CarroU,  379. 
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13.  Of  appeal  from  CireuU  Court  of  AppeaJU;  finally  of  order  granOng 
kmporary  injunction. 

An  interlocutoiy  decree  of  the  District  Court  granting  a  temporary 
injunction  against  pi^oeecuting  a  suit  in  the  state  court,  is  not  a 
final  order,  and  from  the  judgment  of  the  Circuit  Court  of  Appoala 
affirming  it  there  is  no  appeal  to  this  court.  /6. 

14.  To  inttruct  CircuU  Court  of  Appeals. 

The  Chxniit  Court  of  Appeals  has  no  poirer  to  ask  instructions  upon  an 
issue  wUch  it  has  no  riii^t  to  dedde,  nor  has  this  court  aiitiiority  to 
instruct  on  such  a  subject.   BiOinffe  v.  UnUed  States,  261. 

15.  Oil  certiorari;  power  conferred  by  §  i6B,  Judicial  Cede. 

The  power  gjiven  to  this  court  by  §  262,  Judicial  ^ode  (§  719,  Rev. 
Stat.),  contemplates  the  employment  of  the  writ  of  certiorari  in 
instances  not  covered  by  §  240.  Judicial  Code.  United  States  v. 
Beatty,40S. 

16.  FruH)totisque8tiom  net  reoiewed  seen  though  jf^ 
of  record. 

Although,  on  the  face  of  the  record,  this  court  may  have  jurisdiction 
to  review  a  judgment,  the  rii^t  of  review  does  not  obtain  where  the 
formal  questions  presented  by  the  record  are  absolutely  frivolous 
and  devoid  of  all  merit.  (Consolidated  Turnpike  Co.  v.  Norfolk  Ac. 
Ry.  Co.,  228  U.  8.  696.)    UniUd  Stales  ex  ret.  Brown  v.  Lane,  598. 

17.  Frivolous  questions;  apjdieation  of  ruk  to  cases  coining  from 
Appeals,  D.  C. 

The  foregoing  rule  heretofore  generally  announced  in  regard  to  cases 
coming  from  state  courts,  applies  to  cases  coming  from  the  Court 
of  Appeals  of  the  District  of  Columbia  under  the  third  and  fifth 
paragraphs  of  §  250,  Judicial  Code.   lb. 

See  Practice  and  Pbocedxtbb,  27; 
States,  13. 

B.  Of  Circuit  Courts  of  Appbaia. 
See  Jurisdiction,  A  2. 

C.  Of  District  Courts. 

1.  Offenses  cognisable  by. 

With  exceptions  immaterial  here,  the  jurisdiction  of  the  IXstriot  Court 
of  the  United  States,  as  prescribed  by  law,  embraces  all  offenses 
against  the  United  States  committed  within  the  district.  Prone- 
vest  V.  United  States,  487. 
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2.  Of  ease  arinng  tmder  Emplayera*  LiabUi^ 

The  District  Court  of  the  United  States  for  New  Mezioo  has  jurisdic- 
tion of  a  case  arising  under  the  Employers'  Liability  Act  of  1900. 
Sania  Fe  Cent.  Ry.  Co.  v.  Friday,  694. 
See  PoBTO  Rioo,  2. 

D.  Of  Coubt  of  Clahib. 

1.  Clatme cognizableby. 

The  Ck>urt  of  Claims  has  no  general  jurisdiction  over  chums  against 
the  United  States  and  can  take  cognizance  only  of  those  which  are 
conmiitted  to  it  by  some  act  of  Congress.  (Johneon  v.  United 
States,  160  U.  S.  546.)    ThureUm  v.  United  iSto^,  469. 

2.  Chime  cognizable  by;  claim  under  Indian  Depredation  Ad  of  189L 
A  claim  embraced  by  {  1  of  the  Indian  Depredation  Act  of  March  3| 

1891,  but  which  accrued  prior  to  July  1,  1865,  is  not  within  the 
jurisdiction  of  the  Court  of  Claims  if  it  falls  witlun  the  restriction 
clause  of  §  2  because  not  allowed  or  pending  prior  to  the  passage 
of  the  act.   76. 

3.  Claims  cogndzabU  by;  what  conetituUeclatmvXtU^ 

Depredation  Ad  of  1891. 
An  appeal  to  the  bounty  or  generosity  of  Congress  for  damages  sua* 
tuned  from  depredations  by  other  than  Indians  cannot  be  ooosid- 
ered  as  a  claim  for  reparation  for  depredations  of  Indian  wards  of 
the  Government  within  tiie  meaning  of  the  act  of  1891.   lb. 

4.  Claims  under  Indian  Depredation  Ad  of  1891  not  within. 
Jurisdiction  of  a  clakn  which  accrued  in  1857,  was  never  allowed  aond 

was  not  pending  as  a  claim  for  depredations  by  Indians,  was  ex- 
pressly withheld  by  the  act  of  1891,  and  the  fact  that  the  same 
claim  was  presented  to  Congress  as  a  claim  for  depredations  by 
Mormons  does  not  bring  it  within  the  jurisdiction.   lb. 

E.  Of  Fbdbbal  Coubtb  Obnsballt. 

1.  Right  of  resort  to,  by  carrier,  for  relief  from  uneonetiJtutionat  order  of 
tiate  railroad  commission,  where  statute  permUs  appeal  to  Supreme 
Court  of  Stale. 

Although  the  state  statute  may  permit  an  appeal  from  an  order  of  the 
state  railroad  commission  to  the  Supreme  Court  of  the  State,  if 
legislative  powers  have  not  been  conferred  upon  that  court,  a  rail- 
road corporation  is  not  cUiged  to  take  such  an  appeal  in  order  to 
obtain  retief  from  an  order  that  violates  the  Fedmil  Constitution, 
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It  may  assert  its  rights  at  once  in  the  Federal  eourts.   Bacon  v. 
RuUand  R.  R.  Co.,  134. 

2.  Same. 

Prenii8  v.  AOantic  Coast  Line,  211  U.  S.  210,  distinguished,  as  the  Su- 
preme Court  of  Virginia  possesses  legislative  powers  enabling  it  not 
only  to  review  the  state  railroad  commission  but  to  substitute  such 
order  as  in  its  opudon  the  commission  should  have  made.   Ih. 

3.  Eqidty  jttriadicHon;  whm  propedy  ir^ 

Where  the  statute  specifically  makes  the  tax  a  Qen  upon  real  estate 
and  the  bill  alleges  that  enforcement  of  penalties  would  vmk  irrep- 
arable injury,  equity  jurisdiction  is  properly  invoked.  Ohio  Tax 
00008,576. 

4.  Scope  of  deUrndnaUon  rud  confined  to  Federal  quedione. 

Where  the  Federal  jurisdiction  does  not  depend  upon  diveraity  of 
dtizeoship  but  on  Federal  questions  presented  by  the  record,  it  ex- 
tends to  the  determination  of  all  questions  presented  irrespective  of 
the  disposition  made  of  the  Federal  questions.   Ih. 
See  DoiociL,  3; 
Indians,  1; 
Removal  of  Caubbs,  8. 

F.  Of  State  Coubtb. 

See  Fedbbal  Question,  1; 

Pubuc  Lands,  5. 

G.  EQtnrr. 
SeeEQurrr; 

JuBiSDicnoNy  E  3. 

H.  Obneballt. 
See  CoNsnnrnoNAL  Law,  40;  Pobto  Rioo,  1; 

JuDcaagNTS  and  Degrees,  3;       Removal  of  Causbs,  2; 
Unitbd  States,  3. 

JURY  TRIAL. 
See  GoNBTiTOTioNAL  Law,  65. 

LABOR. 
See  Alien  Contract  Labor  Law; 
Ck>NBTiTUTioNAL  Law,  21-23,  38; 
States,  4,  5. 
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LACHES. 
See  Ck)NBTrrcmoNAL  Law,  38. 

LAND  DEPARTMENT. 
See  Public  Lands,  1, 15. 

LAND  GRANTS. 

1.  Mexican  and  Spanish  grants;  effect  of  act  of  June  21, 1860^  en  adverse 

rights. 
The  act  of  June  21, 1860,  expressly  reserved  the  adverse  rights  of  parties 
to  the  Mexican  and  Spanish  grants  confirmed  thereby  and  provided 
that  the  confirmations  should  only  be  considered  as  quitclaims  and 
relinquishments  on  the  part  of  the  United  States.  Jones  v.  SL 
Louis  Land  A  CatOe  Co.,  355. 

2.  Mexican  and  Spanish  grants;  effect  of  act  qf  1860  to  confirm  over* 

lapping  rights. 
The  act  of  June  21, 1860,  confirming  Mexican  and  Spanish  grants,  was 
intended  to  be  a  discharge  of  the  obligations  of  our  treaty  with 
Mexico  and  a  confirmation  of  existing  rights  as  they  existed;  it  was 
not  a  gratuity  like  the  railroad  land  grant  acts,  nor. are  overlap- 
.  ping  rights  in  grants  confirmed  thereby  to  be  shared  equally  as 
overlapping  railroad  grants  are  shared.  Southern  Pacific  R.  R.  Co, 
V.  United  States,  183  U.  S.  519,  distinguished.   Ih. 

3.  Mexican  and  Spanidi  grants;  effed  o/  ad  of  1860  on  rights  where  two 

grants  overlapped. 
Where  two  grants  confirmed  by  the  act  of  Jime  21,  1860,  overlapped, 
the  rights  of  the  owner  of  each  as  against  the  other  were  reserved 
by  the  act,  and  the  judicial  inquiry  extends  to  the  character  of  the 
oii^nal  concessions,  and  the  court  must  determine  which  gave  the 
better  right  to  the  disputed  premises.   /6. 

4.  Mexican  and  Spanish  grants;  priority  of  grants  confirmed  by  ad  of 

1860. 
In  this  case  hM,  that  of  two  overlapping  Mexican  grants  both  con- 
firmed by  the  act  of  June  21,  1860,  the  earlier  grant  was  in  all 
of  its  steps  prim*  to  the  other  grant  and  included  all  of  the  over- 
lap.  Ih. 

5.  Mexican  grant;  necessity  for  survey  to  segregate. 

A  survey  was  necessary  to  the  accurate  segregation  and  delimitation 
of  a  Mexican  grant  confinned  by  the  act  of  1860.  (JStoneroad  v. 
/Stoneroad,  158  U.  S.  240.)   /6. 
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6.  Rights  of  town  and  Us  inhabitants;  rdation  as  entitU^. 

A  town  in  New  Mexico  and  its  inlutbitants  are  substantial  entities  in 
fact,  and  in  this  case  have  been  recognized  by  Congress  as  having 
rights  to  be  authenticated  by  a  patent.  When  a  town  is  a  patentee 
it  represents  not  only  individual,  but  collective,  interests.  (Af  oese 
V.  Hennan,  183  U.  S.  672.)   Priest  v.  Las  Vegas,  604. 

7.  Rights  of  town  and  its  inhabitants;  privity  of  inhabitants  and  of  town 

and  some  inhabitants. 
Proceedings  against  some  of  the  inhabitants  of  a  town  held  in  this  case 
not  to  bind  the  other  inhabitants  individually,  or  collectively  as  a 
town,  on  the  ground  of  privity.   lb. 

See  Constitutional  Law,  33. 

LANDLORD  AND  TENANT. 
5ee  Bankbuftct,  6; 
Trbspass. 

LAW  QOVERNINa 

See  Emflotxbs'  LiABiLrrr  Act,  13;       iNTiBflTATB  ComaoBCBy  25; 

Indians,  1, 12;  RmiovAL  of  CAtrsBS,  8; 

TSBATDBS,  2, 4. 

LEGISLATIVE  POWERS. 

See  Constitutional  Law,  13; 
Congbbss,  Powbbs  op. 

LESSOR  AND  LESSEE. 
See  EnPLOTsits'  LiABiLiTr  Act,  7; 
TaasPASB. 

LEX  LOGL 
See  Local  Law. 

LIBERTY  OF  CONTRACT. 
See  CoNBHTUTioNAL  Law,  21. 

LICENSES. 
See  Intibstatb  Ccnimacs,  4,  5, 7, 8; 
PaACfnca  anb  Pbocbdubb,  19; 
Taxbb  anp  Taxation,  9. 
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LIENS. 

1.  Creation  cf  lien  by  MigatUm  to  pay  out  of  fund. 

An  obligation  to  pay,  but  definitely  limited  to  payment  out  of  the  fund, 
creates  a  lien.  There  should  be  but  one  rule  In  this  respect  and 
that  is  the  one  suggested  by  plain  good  sense.  Barnes  v.  Alexander^ 
117. 

2.  Creation  cf  lien  by  ciUoaHon  to  pay  oiui  of  ftmd. 

In  this  case  heid  that  parties  promised  for  a  consideration  a  definite 
portion  of  a  contingent  fee  if  earned  had  ^  lien  thereon  when  re* 
ceived  by  the  proinisor  that  they  could  follow  and  enforce.   lb. 

3.  FoUowingfund  on  which  lien  exists. 

Where  parties  have  a  lien  on  a  fund  they  can  follow  it,  as  soon  as  iden* 
tified,  into  the  hands  of  others  than  the  person  originally  receiving 
it.   On  this  point  this  court  follows  the  territorial  coiui^   lb. 

4.  Priofdiy. 

The  evidence  tending  to  show  that  the  agreement  was  a  compromise 
betwem  a  mortgagee  and  alienor  in  view  of  doubts  that  had  arisen 
as  to  which  had  priority,  this  court  agrees  with  the  lower  courts 
that  there  was  no  guaranty  as  to  the  exact  status  of  the  lien  either 
as  to  amoimt  or  priority.  Bank  of  AriMona  v.  Haeerty^  100* 
See  JuRiSDicraoN,  E  3. 

LIMITATIONS. 
See  Local  Law  (Porto  Bico)« 
PuBUc  Lands,  11; 
TrruB. 

LIQUOBS. 
See  Immans,  9-15. 

LOCAL  LAW. 
CaUfamia.  Corporations;  UabiHty  of  stoekholders  for  deits  qf •  Under 
the  laws  of  California  a  stockholder  is  liable  for  his  proportion 
oi  the  debts  of  the  corporation  as  a  principal  and  not  as  a  surety; 
nor  in  this  case  was  he  relieved  of  lialMlity  on  notes  held  by  a  bank 
which  had  deposits  to  the  credit  of  the  ccnporatioot  and  did  not 
apply  the  same  to  payment  of  the  notes.  Thomas  v.  Matthiessen^ 
22L 
Corporations;  Civ.  Code,  §  322  (see  Corpocatioos).   lb. 

Distrid  of  Cohmdna,  Transfer  of  action  from  eqidty  to  taw  side  of  oourL 
An  action  m  the  Supreme  Court  of  the  Distriot  of  Columbia  com- 
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menced  on  the  equity  side  of  the  court  cannot  be  transferred  to  the 
law  side  of  that  court  under  Equity  Rule  22.  That  rule  has  no  afK 
plication.    Curriden  v.  Middleton,  633. 

lUifUM.    Inheritance  Tax  Law  of  1909  (see  Constitutional  Law,  SO). 
Nationdl  Safe  Deposit  Co.  v.  lUinoia,  58. 

lovoa.    Liability  of  common  caniers ;  Code»  §  2074  (see  Interstate  Com- 
merce, 27).   Chicago,  R.  L  A  P.  By.  Co.  v.  Cramer,  490. 

Lovieiana.  Sales  of  drugs,  etc.;  Laws  of  1894  (see  Constitutiooal  Law, 
16).   Baccus  V.  Louisiana,  334. 

Maryland.  Oyster  Inspection  Tax  of  1910  (see  Interstate  Commerce, 
15).   Footev.  Maryland,  ^H. 

Massachusetts.  Labor  Act  of  1909,  §  48  (see  Constitutional  Law,  22, 
23).    BUey  v.  Massachusetts,  671. 

Michigan.  Local  Option  Act  of  1889  (see  CofDstitutional  Law,  37, 45; 
Interstate  Commerce,  17).   Eberle  v.  Michigan,  700. 

Minnesota.  Raihnoad  crossing?  (see  Railroads,  3).  Chicago,  M.  A  St. 
P.  By.  Co.  v.  Minneapolis,  430, 

Taxation  of  banks  (see  Constitutional  Law,  34).    Farmers  Bank 
V.  Minnesota,  516. 

Mississippi.  Appearance;  Code  of  1906,  §3946  (see  Removal  of 
Causes,  13).   Cain  v.  Commercial  Publishing  Co.,  124. 

New  Mexico.  Joinder  of  unhicwn  daimants  and  service  by  puNicatian; 
application  of  statutes.  The  statutes  of  New  Mexico  which,  in 
1894,  permitted  unknown  claimants  to  be  joined  as  defendants 
as  such  and  to  be  served  by  publication,  did  not  relate  to  parties 
who  could  be  definitely  located  and  joined  or  who  were  confirmees 
of  the  grant  including  the  property  under  the  act  of  June  21, 1860. 
Priea  V.  Las  Vegas,  604. 

Title  to  Spanish  Ac,  grants  by  adverse  possession  (see  Canstitu- 
tional  Law,  32,  33).   Montoya  v.  Gontales,  375. 

Ohio.  Railroad  taxation  act  of  1911  (see  Constitutional  Law,  36). 
Ohio  Tax  Cases,  576. 

Oklahoma.  Fordgn  corporations  (see  Constitutional  Law,  59).  Har' 
rison  v.  St.  Louis  A  San  Francisco  By.  Co.,  318. 
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Pennsylvtmia.  Coal  mining  laws  (see  Constitutional  Law,  20).  Ply* 
mouth  Coal  Co,  v.  Penruylvania,  531. 

Distillera'  certificates  (see  Pledge,  2).    Taney  y,  Penn  Naiional 
Bank,  174. 

Game  law  of  May  8,  1000  (see  Constitutional  Law,  20).   Patsdne 
V.  Pennsybania^  138. 

Porto  Rico.  Right  of  natural  child  tomefor  share  of  'parenJ^s  inheriiance. 
While  under  the  laws  of  Toro  parol  acts,  although  not  amounting 
to  a  solemn  recognition,  may  have  entitied  a  natural  child  to  sue 
in  Porto  Rico  for  a  share  of  the  parent's  inheritance  and  prove  the 
acts  in  the  same  suit,  the  existing  Code  requires  a  preliminary 
proceeding  to  prove  those  acts  and  to  declare  their  effect,  and 
limits  the  time  within  which  such  proceeding  can  be  brought. 
{Cordova  v.  Folgueraa,  227  U.  S.  375.)    Calqf  v.  Calqf^  371. 

South  Dakota.  Claims  against  railroads  (see  Constitutional  Law,  10). 
Chicago,  M.  A  St.  P.  Ry.  Co.  v.  Kennody,  626  (see  Constitutional 
Law,  31).   Chicago,  M.ASLP.  Ry.  Co.  v.  PoU,  165. 

Vermont.  Courts;  UgidaOve  powers  of;  nature  of  remedy  conferred  by 
§§  4599, 4600,  Pub.  Stat.  1909.  The  constitution  of  Vermont  does 
not  confer  legislative  powers  on  the  courts  of  that  State,  and  the 
appeal  given  by  §§  4500  and  4600,  Pub.  Stat,  of  1000,  from  orders 
of  the  state  railroad  commission  to  the  Supreme  Court  is  a  purely 
judicial  remedy.   Bacon  v.  Rutland  R.  R.  Co.,  134. 

Oenerqtty.See  Bankruptcy,  6; 

Fbdbral  QuBsnoN,  1,  2; 
Jttrisdiction,  a  7; 

Practice  and  Procedurb,  6,  8, 0, 10; 
States,  11, 12, 13. 

LOCAL  OPTION. 
See  Interstate  Commerce,  17; 
Statutes,  A  1. 

MAILS. 
See  CBnoNAL  Law,  3. 

MAJORITY  RULE. 

See  Statutes,  A  15. 
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MARRIED  WOMEN. 
See  DoMiGiL,  '4. 

MARYLAND  OYSTER  INSPECJTION  TAX. 

See  Intbbstatb  CoifiiSBCE,  15. 

MASTER  AND  SERVANT. 

1.  Aemmjflion  cf  risk;  when  eervarU  not  charged  with. 

One  employed  for  only  a  few  days,  and  whose  datiee  did  not  include  in- 
BpocAan.  of  the  equipment  or  care  lespjecting  its  oonditioni  AeU,  not 
chargeable  as  matter  of  law  with  aaumption  of  liak  on  the  ground 
of  presumed  knowledge  of  a  defect  in  the  oondition  of  the  equip- 
ment, there  being  no  direct  evidence  that  he  knew  of  it  Oila 
VaOey,  Q.  A  N.  By.  Co.  v.  HaU,  94. 

2.  Aseumption  rf  riA;  obmoumifiBB  rf  riA» 

Wh^ie  the  fact  is  in  dispute  as  to  whether  a  defect  in  a  machine  is  sudi 
as  to  render  its  use  dangerous,  it  cannot  be  pctqMriy  hdd  as  niatter 
of  law  that  the  risk  is  obvious  even  to  one  who  knew  of  the  defect. 
lb. 

3.  Aeaumptum  cf  risk;  riAe  aaevmed;  duty  cf  nuuter  as  to  eqfety  qfap- 

pHanceSm 
An  employ^  assumes  the  risk  of  dangers  normally  incident  to  the  occu- 
pation in  which  he  voluntarily  engages,  so  far  as  they  are  not  at- 
tributable to  the  employer's  negligence;  Imt  the  empby6  has  a 
right  to  assume  that  his  onployer  has  exercised  proper  care  with 
respect  to  providing  safe  appliances  for  the  work,  and  is  not  to  be 
treated  as  assuming  the  ridk  arii^ing  from  a  defect  that  is  attribut- 
able to  the  employer's  negligence,  until  the  employ^  becomes  aware 
of  such  defect,  or  unless  it  is  so  plainly  observable  that  he  may  be 
presumed  to  have  known  of  it.   lb. 

4  Aeeumpiion  cf  riA;  rieke  asmmed;  iwgUgenee  cf  masl^ 
In  order  to  chaige  an  employ^  with  the  assumption  of  a  risk  attribut- 
able to  a  defect  due  to  the  employer's  negligence  it  must  appear 
not  only  that  he  knew  (or  is  presumed  to  have  known)  of  tiie  defect, 
but  that  he  knew  it'  endangered  his  safety;  or  else  such  danger 
must  have  been  so  obvious  that  an  ordinarily  prudent  perscn 
under  the  circumstances  would  have  appreciated  it.   A, 
8^  Constitutional  Law,  21-23; 
Emplotebs'  Liabiutt  Act* 
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MEASURE  OF  DAMAGES. 
See  Damaobs; 

Emplotbbs'  Liabiltft  Act,  6. 

MEXICAN  AND  SPANISH  GRANTS, 
See  Land  Gbaiitb. 

MINES  AND  MINING.      . 

See  States,  8,  9. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

1.  Mortifage^s  irUeresl  in  additum  to  premises,  the  removal  of  which 

would  not  affect  its  integrity. 
Where  the  addition  to  the  premises  covered  by  the  mortgage  is  not  in 
its  nature  an  essential  indispensable  part  of  the  completed  structure 
contemplated  by  that  instrument,  and  its  removal  would  not  affect 
the  integrity  of  that  structure,  the  mortgagee  takes  just  such  in- 
terest in  the  addition  as  the  mortgagor  acquired,  no  more  no  less. 
HoUy.  Henley,  eS7. 

2.  Same. 

A  sprinkler  plant  placed  on  mortgaged  premises  aftor  the  execution  of 
that  instrument  and  under  an  unrecorded  omiditional  sale  agree- 
ment hM  not  to  have  attached  to  the  freehold  or  to  be  covered  by 
the  after  acquired  property  clause  beyond  the  extent  which  tte 
mortgagpr  had  acquired.   lb, 

MUNICIPAL  CORPORATIONS, 
See  CoNarrruTipNAL  Law,  25; 

Taxes  and  Taxation,  4,  27,  28,  29; 
Territories. 

MUNICIPAL  ORDINANCES. 
See  Interstate  Commerce,  7,  8,  9, 10; 
PRAcncE  AND  Procedttre,  7,  20; 
States,  11, 12. 

NATURAL  CHILDREN. 
See  Local  Law  (Porto  Rico). 

NEGUGENCE. 
1.  Conirihuiory;  effed  of  jjladng  inflammabU  mater^ 

of  way. 
In  an  action  at  law  by  the  owner  of  a  natural  product  of  the  soil,  such 
VOL.  GCXXXII — 51 
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as  fiax  straw,  which  he  lawfully  stored  on  his  own  premises  and 
which  was  destroyed  by  fire  caused  by  the  negligent  operation  of  a 
locomotive  engine,  to  recover  the  value  thereof  from  the  railroad 
company  operating  the  engine,  it  is  not  a  question  for  the  jury 
whether  the  owner  was  also  ne^gent  without  other  evidence  than 
that  the  railroad  c(Hnpany  preceded  the  owner  in  the  establishment 
of  its  business,  that  the  property  was  inflammable  in  character 
and  that  it  was  stored  near  the  railroad  right  of  way  and  track. 
LeRay  Fibre  Co.  v.,  Chicago,  M.ASLP.  £y.,  340. 

2.  Contribuiory;whmque8Uonnotorieforjtiry. 

It  is  not  a  question  for  the  jury  whether  an  owner  who  lawfully  stores 
his  property  on  his  own  premises  adjacent  to  a  rulroad  ri|^t  of 
way  and  track  is  held  to  the  exercise  of  reasonable  care  to  protect 
it  from  fire  set  by  the  negligence  of  the  rulroad  company  and  not 
resulting  from  unavoidable  accident  or  the  reasonably  careful 
conduct  of  its  business.   lb. 

3.  Contributory;  care  required  of  owner  of  property  adjacefni  to  raStroad 

to  protect  it  from  dangers  incident  to  railroad  operation. 
As  respects  liability  for  the  destruotion  by  fire  of  property  lawfully  held 
on  private  premises  adjacent  to  a  railroad  right  of  way  and  track, 
the  owner  discharges  his  full  l^al  duty  fcnr  its  protection  if  he  ex- 
ercises that  care  which  a  reasonably  prudent  man  would  exercise 
under  like  circumstances  to  protect  it  from  the*  dangen  incident 
to  the  operation  d  the  railroad  conducted  with  reasonable  care. 
lb. 

See  Mastbb  and  Skbvant, 

NEW  TRIAL. 
See  Constitutional  Law,  66* 

NON  OBSTANTE  VEREDICTO. 
See  CoNSTTTunoNAL  Law,  65. 

NOTICE. 
See  Ajjxs  Contract  Labor  Law,  3;       Evidence,  6; 
Constitutional  Law,  18,  38;  Indians,  20; 

Master  and  Servant,  1. 

NUISANCE. 
See  Independent  Contractor,  2. 
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OBITER  DICTA. 
See  PRAcnca  and  Progbdubx,  26. 

OBJECTIONS. 
See  Criminal  Law,  1; 

Prachcb  and  Pbocbdubx,  18,  28. 

OCCUPATIONS. 
See  CoNBTiTnnoNAL  Law,  15; 
States,  6. 

OPINIONS. 
;SeeRDFOBTB. 

ORDINANCES. 
See  OoNBTmrnoNAL  Law,  26,  26;       Practicb  and  Procedure,  7; 
Intbrstatb  Commbrcs,  7-10;       States,  U,  12. 

PARTIES. 

See  EiiPLOTBRs'  Liabiltit  Act,  3,  6,  Porto  Rico,  1,  2,  3; 

12,  Practice  and  Procbdurb, 

Judgments  and  Decrees,  3;  30,  31 ; 

Local  Law  (N.  Mex.) ;  Removal  of  Causes,  5, 6, 7. 

PARTITION. 
See  Practice  and  Procedure,  10. 

PATENT  FOR  LAND. 
See  Land  Grants,  6; 
Public  Lands,  6, 7. 

PATENTS. 

1.  PaieniabilUy;  Qroundfar  decision  as  to  OratU  tire  patent. 

In  Diamond  Rubber  Co.  v.  Conadidated  Rvbber  Tire  Co.,  220  U.  S.  428, 
the  Grant  tire  patent  was  sustained  as  a  patentable  combination, 
not  as  a  mere  aggregation  of  elements  but  as  a  new  combination  of 
parts  co-acting  so  as  to  produce  a  new  and  useful  result;  nor  did  the 
patentability  depend  on  the  novelty  of  any  of  the  elements  entering 
into  it.   Rvbber  Tire  Co.  ▼.  Ooodyear  Co.,  413. 

2.  Infringement;  immunity  from  proeecution  for;  effect  of  combination  of 

dements. 
^Vhere  the  combination  is  protected  by  such  a  patent,  one  manufactur- 
ing it  by  assembling  the  various  elements  and  efifeoting  the  combi- 
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nation  is  not  entitled  to  immunity  from  prosecution  for  infringing 
because  he  purchases  one  element  from  a  party  who  is  immune 
under  a  provision  in  a  decree  permitting  it  to  sell  the  patented 
article  itself .    iiCesa^er  v.  j&((2ret2,  206  U.  S.  285,  distinguished.    Ih. 

S.  InfnngemevU;  immunity  from  yro^e^ 

In  this  case  held,  that  the  immunity  given  by  a  provision  in  a  decree  to 
a  specified  party  manufacturing  and  selling  an  article  as  a  patent- 
able combmation  producing  new  results,  b  not  transferable,  and 
such  party,  although  immune  himself,  cannot  enjoin  the  prosecu- 
tion of  suits  against  another  as  an  infringer  because  the  latter 
purchases  from  him  one  of  the  elements  used  in  manufacturing 
the  article.   Ih. 

4.  Infringement;  immunity  fr{nn  9uU;  imnrfer^^ 

Where  the  manuf«Msturer  of  one  element  of  a  oombinaiion  is  itnmnne 
under  a  decree  of  the  Federal  court,  his  customers  of  that  ekment 
who  use  it  in  connection  with  the  other  elements  to  make  the  com- 
pleted article  covered  by  the  patent,  are  not  also  immune  from 
suit.    WoodiffardCo.y.Hurd,428. 

5.  Infringement;  jnoishase  of  elements  in  oamlnnat^ 

Where  the  separate  elements  of  the  combination  are  all  old,  and  it  is 
only  the  article  resulting  from  the  combination  that  is  protected 
by  the  patent,  there  is  no  actual  infringement  by  one  purchasing 
the  different  elements  unless  and  until  the  article  itse^  Is  made; 
but  if  such  purchaser  does -make  that  article  with  the  separate 
elements  he  cannot  escape  iiability'on  the  ground  that  he  pur- 
chased such  elements  from  others..  8eim  v.  Hurd^  420. 

PEDDLERS. 
See  Constitutional  Law,  15. 

PENALTIES  AND  FORFEITURES. 
See  AuEN  Coniuact  Labor  Law,  1,  2, 3; 
Taxss  and  Taxation,  10. 

PERISHABLE  FREIGHT. 
See  INTBB0TATB  Camcmics,  31»  32, 33. 

PLEADING. 

See  Alien  Contract  Labor  Law,  3; 
Appbal  and  Error,  1; 
RmovAL  OF  Causbs,  3,  4,  5,  6,  7, 8. 
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PLEDGK 

1.  Of  ditiSBery  warehmae  f^ori^ 

This  court  will  not  condemn  honest  transactions  growing  out  of  the 
recognized  necessities  of  a  lawful  business;  and  so  hM^  that  the 
established  practice  of  the  distillery  business  to  issue  warehouse- 
recdpts  for  whiskey  deposited  in  the  distillery  warehouse  and 
pledge  such  receipts  as  security  for  loans  is  not  one  opposed  to 
public  policy.   Toaiey  v.  Pmm  National  Bamk,  174. 

2.  Of  dittiUery  warehauae  receipts;  effed  as  ddwery  cf  property  repre- 

aenied. 
In  Pennqrlvania,  certificates  issued  by  the  owner  of  a  distillery  on 
whiskey  in  the  distillery  warehouse  represent  the  property,  and  the 
deliyery  thereof  as  security  for  a  loah  made  in  good  faith  and  in 
aoeofdance  with  the  usages  of  the  trade  amounts  to  justual  delivery 
of  the  property  itself.   Ib» 

See  Intbbnal  Rbvbnub,  2. 

POLICE  POWER. 
See  CovBrmrmoaifAL  Law,  14, 25,       Imtbssfatb  CoiaantcB,  8; 
45;  States,  3,  8,  9, 10; 

Whttb  Slati  TRAFnc  Act,  4. 

P0LIC3E  REGULATION. 
See  CoMBnnrnoNAL  Law,  13, 24. 

PORTO  RICO. 

1.  Immunity  from  suit;  what  amounU  to.coneenL 

While  Porto  Ripo  may  not  in  ordinary  actions  be  sued  without  its  con* 
sent,  a  voluntary  appearance  after  due  oonsidecation  and  request 
to  be  made  a  party  by  the  Attorney  Qeoeral  on  the  ground  oi  in- 
terest in  the  ocmttoveE^y,  amounts  to  a  consent,  and  thereafter 
Porto  Rico  cannot  object  to  the  jurisdiction  on  acoount  of  its  un- 
munity  as  a  sovereign.  Porto  Bioo  v.  .{iaaaJy,  227  U.  S.  270,  dis- 
tinguished.  Porto  Rifio  V.  BamoSf  627. 

2.  Same. 

Where  the  Disbiet  Court  of  the  United  States  for  IVirto  Rico  had  juris- 
diction of  an  action  involving  title  to  real  estate  brought  by  & 
dtisen  of  Porto  Rico  against  a  foreign  subject,  the  jurisdiction  is 
not  ousted  because  Porto  Rico  becomes,  on  the  appUcation  of  the 
Attorney  General,  the  sole  party  defendant.   76. 
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3.  Itnmxmiiiyfrcfn  suit;  qwtre  as  to. 

Qucere,  whether  Porto  Rico  cannot  be  made  a  p6Hy  defendant  without 

its  consent  to  an  action  involving  title  to  real  estate  claimed  to  be 

an  escheat.  lb. 

jSse  Local  Law. 

POSSESSION. 

See  WOBDB  AND  PHBASB8. 

POST  OFFICK 
See  Criminal  Law,  8. 

POWERS  OF  CONGRESS. 
See  Aldbks,  1,  2;  Indians,  2,  Z,  8, 10-14, 19; 

Banxruptct,  2;  Taxbs  and  Taxation,  3, 16; 

CoNanrunoNAL  Law,  60, 63;       TftSAius,  2,  3. 

PRACTICE  AND  PROCEDURE. 

1.  FoUawing  findings  (tf  fact  concun^  in  bdow. 

Findings  of  fact  concuned  in  by  two  lower  courts  will  not  be  disturbed 
by  this  court  unless  shown  to  be  clearly  erroneous.  Texae  db 
Pacific  Ry.  Co.  v.  Louisiana  R.  R.  Comm.,  338. 

2.  ConiroUing  effect  of  findings  of  fact  concurred  in  below. 

The  meaning  of  the  arrangement  between  the  parties  having  been 
matter  for  a  finding  and  had  the  sanction  of  both  courts  below  and 
the  evidence  not  bdng  reported,  this  court  will  not  say  that  such 
finding  was  wrong.   Paine  v.  Capper  BeUe  Mining  Co.,  505. 

3.  FoUowing  findings  <tf  fact  made  by  lower  court;  exception  to  rvk. 

It  is  only  in  exceptional  cases,  where  what  purports  to  be  a  finding  of 
fact  is  not  strictly  such  but  is  so  involved  with,  and  dependent 
upon,  questions  of  law,  that  this  court  departs  from  the  rule  that 
it  accepts  as  binding  the  finding?  of  fact  made  by  the  highest  court 
of  the  State  from  which  the  case  comes.  Miedreiek  v.  Lavenstein, 
236. 

4.  Deference  to  state  court's  construction  cf  state  statute. 

Except  in  such  cases  as  arise  under  the  contract  clause  of  the  Constitu- 
tion it  is  for  the  court  of  last  resort  of  the  State  to  conatrue  the 
statutes  of  that  State,  and  in  exercising  jurisdiction  under  {  237, 
Judicial  Code,  it  is  proper  for  this  court  to  await  the  construction 
of  the  state  court  rather  than  to  assume  in  advance  that  such  court 
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wiU  so  ooDstrue  the  statute  as  to  render  it  obnoodous  to  theFederBl 
Constitution.    Plymouth  Coal  Co.  v.  Pemuybama,  53L 

5.  Fcittomng  staie  0(mH\8  coMlnictio^ 

This  court  will  not  disregard  the  construction  placed  upon  a  state  stat- 
ute by  the  highest  court  of  the  State  espedally  if  it  involves  giving 
the  statute  one  meaning  for  the  purpose  of  determining  whether 
the  acts  in  question  are  within  its  terms  and  another  meaning  for 
the  purpose  of  escaping  the  Federal  question,  BaccusY.Loidnana, 
334. 

6.  Controlling  effect  cj  tenitorial  courf$  amstruetion  cj  jvariodidional 

statute. 
This  court  will  not  decide  against  the  local  understanding  as  expressed 
by  the  decisions  of  the  Supreme  Court  of  a  Territory  in  construing  a 
jurisdictional  statute  affecting  a  matter  of  local  concern  unless 
those  decisions  are  clearly  wrong.  (Phamx  Ry.  Co.  v.  LandU,  231 
U.  S.  578.)   Santa  Fe  CenL  Ry.  Co.  v.  Friday,  6M. 

7.  Conetrueiion  ef  mvnicipal  ordinances;  pereuaeioe  effect  ef  local  con- 

sibfudtum. 
The  practical  construction  of  municipal  ordinances  by  the  local  author- 
ities prior  to  the  controversy  is  persuasive,  especially  where,  as  in 
this  case,  a  different  ccmstruction  would  render  the  ordinances  un- 
>    constitutional.   Adame  Express  Co.  v.  New  York,  14. 

8.  FolUninng  local  covrt  on  nuUter  ef  local  practiee., 

Whether  the  judgment  in  a  former  suit  between  the  same  parties  was 
or  was  not  final  is  a  question  of  local  practice  upon  whidi  this  court 
follows  the  local  court  unless  fltrang  leascns  are  produced  against 
it.   Cakfy.Cakf,  271. 

9.  Following  local  court  on  question  cf  local  procedure. 

The  disposition  of  this  court  is  to  leave  decisions  of  the  territorial  court 
on  questions  of  local  procedure  undisturbed.  Montoya  v.  Oonr- 
sate,  376. 

10.  Same. 

The  Supreme  Court  of  the  Territory  of  New  Mexico  having  construed 
the  statute  permitting  intervention  in  partition  during  the  pend- 
'ency  of  the  suit  as  allowing  an  intervention  after  the  judgment 
for  partition  and  report  of  commissioners  that  actual  partition 
coold  not  be  made,  but  before  the  final  action  of  the  court  on  such 
report,  this  court  approves  that  construction.  (Clark  v.  jZoIbr, 
)99U.S,64L)   lb. 
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11.  Rdudance  cf  eowt  io  decide  a;i  to  anredtietsa  ^ 
by  highest  court  of  Territory  since  become  Stale. 

Although  it  miglit  be  it;)  duty  to  do  so,  it  would  be  a  strong  thing  for 
this  court  to  decide  that  there  was  nothing  to  warrant  a  oonduaon, 
whether  of  law  or  of  fact,  sanctioned  by  the  hi^est  court  of  a  Ter- 
ritory that  has  since  become  a  State,  upon  a  matter  no  longer  sub- 
ject to  review  here.  (Phamix  By.  y.  LanUe,  231  U.  8.  578.) 
Barnes  v.  Alexander^  117. 

12.  Excessive  verdict;  remittUiLr  or  new  (rial;  dt^erenee  to  delerrm^^ 
trial  court. 

The  territorial  appellate  court  having  held  that  while  in  case  of  an 
excessive  verdict  for  unliquidated  damages  tainted  with  passion  or 
prejudice  a  new  trial  should  be  granted  and  the  verdict  not  simply 
reduced,  the  trial  judge  is  in  the  better  position  to  judge  if  the  ver- 
dict b  merely  excessive  and  should  be  allowed  to  stand  if  volun- 
tarily reduced  by  the  plaintiff  to  a  reasonable  amount,  this  court 
sees  no  reason  for  disturbing  that  decision,  there  being  no  constitu- 
tional obstacle  to  the  practice.  OUa  V<dley,  0.  A  N.  By.  Co.  v. 
Hall,  M. 

13.  Presumption  as  to  reaaenabU  action  iflegitkUmho^ 

In  determining  whether  the  eonstitulioiial  rigMa  of  a  parfy  have  been 
affeeted  by  a  state  statute,  the  courts  will  ptesome,  until  the 
contrary  isshown,  Uiat  any  administrative  body  to  n^ieh  power 
is  delegated  will  act  with  reasonable  regard  to  property  rights. 
Plymouth  Coal  Co.  v.  Penn^bonto,  631. 

14.  Scope  cf  review;  firaund  cf  judgment  bdow  not  exdusive. 

In  affiTTning  a  judpnent,  an  i^q)eUate  oourt  is  not  oonfiiied  to  the 
grounds  on  which  the  court  below  based  the  judgmflBt.  Prisst^v. 
Las  Vegas,  604. 

15.  Scope  of  review;  examsnaUm  of  opinion  ef  state  eowrt,  tdth^ 
practice  reqtdres  sffiabus  to  be  prepared  hy  eourL 

The  Federal  court  may  examine  the  opinion  of  the  state  court  as  well 
as  the  syllabus  to  ascertain  the  scope  of  the  decision,  notwithstand- 
ing the  state  rules  of  practice  require  the  syllabus  to  be  prepared  by 
the  judge  preparing  the  opinion  and  to  be  confined  to  the  points  of 
law  arising  from  the  facts  that  have  been  detennined.  Ohio  Tax 
Cases,  676. 

16.  Scope  of  review;  determnaidon  of  existence  of  contract  tUdmed  to  be 
impaired. 

Although  the  state  court  may  have  held  Uiat  there  wasa  oontiaety  but 
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that  it  was  subject  to  comstitutioDal  leaerved  power  to  alter  and  re- 
peal, this  courty  in  reviewing  that  judgment  under  §  237,  Judicial 
Code,  will  determine  for  itself  the  existence  or  non-existence  of  the 
asserted  contract  and  whether  its  obligation  has  been  impaired. 
AtianHc  Coast  Line  v.  GoldAoro,  548. 

17.  Scope  of  rmew;  issue  not  presented  on  any  assignmeiU  ef  error  not 
considered. 

In  a  suit  based  entirely  on  reasonableness  of  carload  rates  the  issue  of 
whether  it  discriminates  against  shippers  of  small  lots  will  not  be 
considered  when  that  issue  is  not  presented  on  any  assignment  of 
error  in  this  court.  Atchison^  T.  A  8*  F.  By.  Co.  y.  Uniied  States^ 
199. 

18.  Scope  of  retfiew;  ol^ections  noi  considered. 

Where  the  record  does  not  show  that  an  c»bjection  was  raised  upon  the 
appeal  to  the  tenitorial  Supreme  Court  it  cannot  be  considered  by 
this  court.  (OUaValley  Ry.v.Hatt,afUefP.M.)  Bank  of  Arizona 
V.  Haoerty,  106. 

19.  Scope  of  reifiew;  questions-not  considered. 

Wlvere  a  license  tax  is  declared  unconstitutional  as  to  all  classes  covered 
by  the  action  it  is  not  necessaiy  for  this  court  to  decide  whether  it 
has  been  superseded  as  to  one  of  the  classes  by  a  later  statute; 
gueare  whether  the  general  automobile  statute  of  New  York  State 
repealed  and  superseded  the  express  license  fee  ordinance  of  the 
City  of  New  York.   Adams  Express  Co.  v.  New  Yorky  14. 

20.  Determining  constituiionality  of  munidpal  ordi^^ 
in. 

The  constitutional  validity  of  ordinances  affecting  pubUc  safety  as 
affected  by  railroads  must  be  considered  not  only  in  view  of  charter 
and  property  rights  but  also  of  the  consent  and  acquiescence  of  the 
owners  of  railroads.   AUantic  Coast  Line  v.  GoldAoro,  548. 

21.  Certifleaie;  answers  according  to  facts  certified;  power  of  lofwer  court 
in  event  of  mistake  of  fact. 

This  court  answers  the  questions  certified,  in  this  case,  according  to  the 
facts  stated  in  the  certificate,  and  nothing  in  the  replies  should  be 
so  construed  as  to  deprive  the  court  belowof  the  power  to  take  such 
steps  as  it  nuiy  deem  necessary  to  avoid  injustice  by  reason  of  any 
mistake  d  faet  that  may  be  oorreoted.    United  States  v.  Benfnetty 
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22.  Certifi/xiU;  when  questiom  7U)i  answered. 

Where  none  of  the  questions  certified  are  apposite  to  the  facts  stated 
in  the  certificate,  this  court  is  not  bound  to,  and  will  not,  answer 
them.   The  certificate  will  be  dismissed.   Seim  v.  Hurd,  420. 

23.  Certificate;  dispoeUian  where  whole  case  disposed  of  on  direct  appeal 
from  CvrcuU  Cotai. 

Where  on  direct  appeal  from  the  Circuit  Court  by  one  party  based  on 
constitutional  questions  the  whde  case  can  be  disposed  of,  the 
questions  certified  by  the  Circuit  Court  of  Appeals  on  an  appeal 
taken  by  the  other  party  need  not  be  answered,  and  the  judgment 
of  the  Circuit  Court  can  be  modified  to  the  extent  necessary  and 
affirmed.   Bcdney  v.  United  States,  310. 

24.  Basis  of  decision, 

A  question  though  novel  itself  may  be  solved  by  the  application  of 
principles  long  established.   Farmers  Bank  v.  Minnesota,  516. 

25.  Disapproval  of  reasons  for  affirmed  jvdgmenL 

This  court,  while  affirming  the  judgment  <^  the  Court  of  Appeals  of  the 
State,  may,  as  it  does  in  this  case,  express  its  disapproval  of  the 
reasoning  on  which  it  was  based.  Chesapeake  A  Ohio  By,  Co,  v. 
Cockrdl,  146. 

26.  Obiter  dicta;  ^eet  on  subsequent  attitude  of  court, 

W^ere  the  remarks  in  the  opinion  are  not  necessary  to  the  decision^ 
which  was  placed  mainly  on  other  grounds,  and  are  contrary  to  an 
earlier  decision,  this  court  is  at  least  warranted  In  treating  the 
question  as  at  large.   Barnes  v.  Alexander,  117. 

27.  Retention  of  jurisdiction  where  constitutional  question  decided  since 
writ  of  error  sued  out. 

Although  the  constitutional  question  on  which  a  case  has  been  brought 
to  this  court  on  direct  writ  of  error  has  been  decided  once  the  writ 
of  error  was  sued  out,  this  court  must  retain  jurisdiction  for  the 
purpose  of  passing  upon  the  other  questions  in  the  record.  Wilson 
V.  United  States,  563. 

28.  Waiver;  when  errors  UAen  to  be  waieed. 

Errors  alleged  to  have  been  committed  by  the  trial  court  wfaieh  do  not 
involve  an3rthing  fundamental  or  jurisdictional  must  be  regaided 
as  waived  if  they  were  not  presented  to  the  Suix«me  Court  of  the 
Territory.    Grant  Bros,  v.  United  States,  647. 
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129.  Writ  cmder&8B^urrU€/ emir;  whm  direct  v^ 
from  Circuit  Court  cf  Appeals  so  considered. 

Where  one  party  haa  taken  a  writ  of  error  direct  from  this  court  to  the 
Circuit  Court  based  on  the  constitutional  question  decided  against 
it,  and  the  other  party  has  obtained  a  writ  of  error  from  the  Circuit 
Court  of  Appeals  as  to  other  questions  decided  agidnst  it,  which 
court  has  certified  that  question  to  this  court,  and  the  record  is  m 
such  condition  as  to  enable  thb  court  to  decide  the  whole  case,  this 
court  may  treat  the  writ  of  error  from  the  Circuit  Court  of  Appeals 
as  a  cross-writ  and  so  determine  all  the  issues  involved.  BMifigs 
V.  United  StateSy  261. 

30.  WJu)  nuiy  atUu:k  c(m8titutionality  qf  sUUe  statute. 

When  a  state  statute  b  attacked  as  densdng  equal  protection  of  the 
law  by  one  class  of  those  excepted  from  its  benefits,  the  question  of 
constitutionality  can  be  confined  to  the  particxilar  class  attacking 
it,  and  if  there  is  reasonable  ground  for  the  classification  as  to  that 
class,  it  will  be  upheld  to  that  extent  without  inquiring  whether  it  is 
constitutional  as  to  the  other  classes  affected  by  it.  Farmers 
Bank  v.  Minnesota,  516. 

31.  Who  may  attack  constUuiionality  cf  state  statute. 

One  attacking  the  constitutionality  c^  a  state  statute  must  show  that 
he  is  within  the  class  whose  constitutional  rights  are  injuriously 
affected  by  the  statute.    Plymouth  Coal  Co.  v.  PennsykHimia,  531. 
See  Appeal  and  Ebror,  2,  3;  Jurisdiction,  A  3,  5; 

Constitutional  Law,  41,  65;        Libns,  3; 
EicPLOTBBs'  LiABiLiTT  AcT,  2;       Rbmoval  OF  Causbb,  2,  8. 

PRESUMPTIONS. 
See  Cruiinal  Law,  2;  Practice  and  Procedure,  13; 

Interstate  Commerce,  2, 13;       Removal  of  Causes,  2; 
Judgments  and  Decrees,  1;         Statutes,  A  3; 
Taxes  and  Taxation,  3,  4. 

PRINCIPAL  AND  AGENT. 

Affent^s  authority  to  make  contract;  etridence  to  establish. 

In  this  case  this  court  thinks  there  was  sufficient  evidence  as  to  the 
authority  of  the  agent  to  make  the  agreement  to  support  the  ver- 
dict against  the  principal,  and  that  the  jury  was  warranted  in  find- 
ing that  an  agreement  had  been  reached  before  certain  questions 
reserved  for  further  consideration  had  been  raised.  Bank  of 
Arizona  v.  Haverti/y  106. 

See  Common  Carriers,  2;        Employers'  Liabiutt  Act,  7; 
Corporations,  1,  2;  Independent  Contractor,  1. 
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PRINCIPAL  AND  SURETY. 
See  Local  Law  (Cal.). 

PRIVILEGE  TAX. 
See  Taxsb  and  Taxation,  1,  2,  3. 

PROCESS. 
See  CoNanrunoNAL  Law,  10, 11; 
Local  Law  (N.  Mex.). 

PROPERTY  RIGHTS. 

SemtiudeB;  effed  to  create^  ofwrongfvil  use  by  another  of  his  own  property. 

One's  lawful  uses  of  his  own  property  cannot  be  subjected  to  the  servi- 
tude of  the  wrongful  use  by  another  of  the  latter^s  property.  Le- 
Roy  Fibre  Co.  v.  Chicago,  M.  A  St.  P.  Ry.  Co.,  340. 

See  CoNSTtTunoNAL  Law,  14, 18, 21,  24, 26,  28,  29,  31,  32, 36,  44, 45; 
States,  10; 

TBSATII3,  5. 

PUBLICATION. 
See  Local  Law  (N.  Max.). 

PUBLIC  HEALTH. 
See  Constitutional  Law,  24,  25; 
Pubs  Food  and  Drugs  Act. 

PUBLIC  LANDS. 

1.  AdminietraHon;  interference  by  courts. 

Courts  should  not  interfere  with  the  Land  Department  in  administrar- 
tive  affairs  and  before  patent  has  issued,  but  it  is  not  an  interfer- 
ence to  restrain  trespassers  upon  possessory  rights  or  to  restore 
possession  to  lawful  claimants  wrongfully  dispossessed.  Oautkier 
y.  Merrisony  452. 

2.  Entries;  application  of  act  of  February  S6, 1886. 

The  term,  ''Public  lands  subject  to  settlement  or  entry,''  does  not  in« 
dude  lands  that  have  been  entered  and  a  certificate  of  entry  ob- 
tained therefor,  and  {  3  of  the  act  of  February  25,  1885,  c.  149, 
23  Stat.  322,  does  not  apply  to  such  lands.  United  States  v.  Bur 
ehanan,  72, 

8.  Entries;  eSed  of. 

An  entry  withdraws  the  land  from  entry  or  settlement  by  another  and 
segregates  it  from  the  public  domain,  and  the  possessory  right  ac- 
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quired  by  the  e&tiyman  is  in  the  DAture  of  private  pnoperty  and 
entitled  to  protection  as  such;  and  interference  with  the  peaceable 
possession  of  the  entryman  is  not  punishable  under  a  Federal  stat- 
ute applicable  only  to  public  lands  still  subject  to  entry.    lb. 

4.  Htrniesteads;  tHiUdity  of  entry;  inv^^ 

One  who  forces  a  qualified  entryman  who  has  acquired,  in  compliance 
with  the  Homestead  Law,  an  inceptive  homestead  right  on  public 
land  op^i  to  entry  although  eironeously  shown  on  the  plat  as  a 
lake,  wrongfully  invades  the  possessory  right  of  the  homesteader. 
QofuOiMT  v.  Morrison,  452. 

5.  Trespass  on  homeskad  rights;  jtarisdietion  of  skUe  courts  to  protect 

rights  of  homesteader. 
As  Congress  has  not  prescribed  the  forum  or  mode  in  which  such 
wrongs  may  be  restrained  or  redressed,  the  state  courts  have  juris- 
diction thereover  and  should, proceed  to  appropriately  dispose  of 
such  questions  and  protect  those  claiming  possession  under  the 
Federal  statute.  (Second  Emplouers'  LiaJbility  Cases,  223  U.  S.  1.) 
lb. 

6.  Pateni  for;  plat  of  survey  as  part  of . 

Where  public  lands  are  patented  "according  to  the  official  plat  of  the 
survey  returned  to  the  General  Land  Office  by  the  Surveyor  Oen- 
end/'  the  notes,  lines,  landmarks  and  other  particulars  appearing 
upon  the  plat  become  as  much  a  part  of  the  patent,  and  are  as  much 
to  be  considered  in  determining  what  it  is  intended  to  include,  as  if 
they  were  set  forth  in  it.  Chapman  A  Dewey  Lnmber  Co.  v.  SU 
Fronds  Levee  District,  186. 

7.  Patent  for;  description  of  land  conveyed. 

The  specification  in  a  patent  of  the  acreage  of  the  land  conv^ed  is  an 
element  of  the  description,  and,  while  of  less  influence  than  other 
elements,  is  yet  an  aid  in  ascertaining  what  land  was  intended.   lb. 

8.  Patent  for;  lands  embraced  in  patent  for  whole  qf  township. 

A  patent  for  "the  whole"  of  a  township  "according  to  the  official  plat 
of  the  survey"  is  here  construed,  in  view  of  what  appeared  upon 
the  plat  and  of  the  acreage  specified  in  the  patent,  as  embracing 
the  whole  of  the  surv^ed  lands  in  the  township,  but  not  an  unsur- 
v^yed  area,  approximating  8,000  acres,  which  was  represented  upon 
the  plat  as  a  meandered  body  of  water.   lb. 

9.  School  lands;  tUJe  vested  in  Alabama  by  act  of  March  B,  1819. 

The  act  of  March  2, 1819,  c.  47,  §  6, 3  Stat.  489,  under  wUch  Alabama 
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became  a  State,  vested  the  legal  title  of  section  16  of  every  town- 
ship in  the  State  absolutdy  although  the  statute  declared  that  it 
was  for  the  use  of  schools.    Alabama  v.  Sdmndl,  168. 

Id.  Sehocl  lands;  obligaHon  €f  StaU  respecting. 

While  the  trust  created  by  a  compact  between  the  States  and  the 
United  States  that  section  16  be  used  for  school  purposes  is  a  sacred 
obligation  imposed  on  the  good  faith  of  the  State,  the  obligation  is 
honorary  and  the  power  of  the  State  where  legal  title  has  been 
vested  in  it  is  plenary  and  exclusive.  {Cooper  v.  Roberts,  18  How. 
173.)    lb. 

11.  School  lands;  applicaJtUm  of  statuie  of  limitaHons  protnding  for  HQe 
by  adverse  possession  against  State. 

Statutes  of  limitation  providing  for  title  by  adverse  possession  agamst 
the  State  after  a  specified  period  are  a  valid  exercise  of  the  power 
of  the  State  and  apply  to  Icmds  conveyed  to  the  State  absolutely  by 
the  United  States  alUiough  for  the  use  of  schools.  Nor.  Pae.  BaH- 
way  Co.  V.  Toumsend,  190  U.  S.  267,  distinguished.    Ih. 

12.  Swamp  lands;  tiOe  acguired  by  State  imder  ad  of  1860;  when  tiOe 
perfected. 

The  Swamp  Land  Act  of  1850  in  itself  passed  to  the  State  only  an  in- 
choate title,  and  not  until  the  lands  were  listed  and  pat^ited  under 
the  act  could  the  title  become  perfect.  Chapman  A  Dewey  Lumr 
ber  Co.  v.  St.  Francis  Levee  Distrid,  186. 

13.  Swamplands;^ed€f  compromise  of  1895  betwem  United  States  and 
Arkansas  on  subordinate  agency  of  State. 

The  compromise  and  settlement  negotiated  in  1895  between  the  United 
States  and  the  State  of  Arkansas,  whereby  the  latter  relinquished 
its  inchoate  title  to  aU  swamp  lands  not  theretofore  patented,  ap- 
proved or  confirmed  to  it,  is  binding  <hi  the  St.  Francis  I^evee 
District  as  a  subordinate  agency  of  the  State.  {LitUe  v.  WiUiams, 
231  U.S.  335.)    lb. 

14.  Surveyors;  atUhority  of . 

The  surveyor  is  not  invested  with  authority  to  determine  the  character 
of  land  surveyed  or  1^  unsurveyed  or  to  clasaf y  it  as  within  or 
without  the  operation  of  particular  laws.  Oautkier  v.  Morrison, 
452. 

15.  Surveys;  power  of  courts  as  to. 

While  the  Limd  Department  controls  the  surveying  of  the  public  lands 
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and  the  coortfi  have  no  power  to  reviae  a  surv^,  the  courts  can 
determine  whether  the  land  was  left  unsurv^yed  and  whether  a 
right  of  possession  exists  under  an  inceptive  claim.   Ih. 

16;  Vnsuneyed  hnda;  what  open  to  BdUement, 

Under  the  Homestead  Law  of  the  United  States  unsurveyed  public 
lands,  if  agricultural  and  unappropriated,  are  open  to  settlement 
by  qualified  entrymen,  and  this  applies  to  land  of  that  description 
hit  unsurveyed  by  a  surveyor  by  erroneously  marking  it  on  the 
plat  as  included  within  the  meander  lines  of  a  lake.  lb. 
See  Federal  Question,  2; 

JTJBISDICnON,  A  6. 

PUBLIC  PARES. 
See  Railroads,  3, 4. 

PUBLIC  POLICY. 

See  Pledge,  1. 

PURE  FOOD  AND  DRUGS  ACT. 

1.  Purpose  of  Congress  in  enaetmg. 

The  primary  purpose  of  Congress  in  enacting  the  Food  and  Drugs  Act 
of  1906  was  to  prevent  injury  to  the  public  health  by  the  sale  and 
transportation  in  interstate  commerce  of  misbranded  and  adul- 
terated food.    UniUd  States  Y.LesdngUm  Mill  Co,,  Z99. 

2.  Adtdleraiion  contemplated. 

As  against  adulteration  the  statute  was  intended  to  protect  the  public 
health  fnmi  possible  injury  by  adding  to  articles  of  food  consump- 
tion poisonous  and  deleteriouis  substances  which  might  render  such 
articles  injurious  to  health.   76. 

3.  AdtdteraOon;  dviy  of  courts  to  effecbuat£  purpose  of  Congress, 
Where  such  a  purpose  has  been  effected  by  plain  and  unambiguous 

language  by  an  act  within  the  power  of  Congress,  the  only  duty  of 
the  courts  is  to  give  the  act  effect  according  to  its  terms.   Ih, 

4.  Advikralion;  KmUaJtxon  of  inhibition  in  subdiuision  5  of  i?;  onus 

probandi  on  Oovemment. 
The  inhibition  in  subdiviaon  5  of  §  7  of  the  Food  and  Drugs  Act  of 
1906  against  the  addition  of  any  poisonous  or  other  added  dele- 
terious ingredient  which  may  render  an  article  of  food  injurious  to 
health  is  definitely  lio^ted  to  the  particular  class  of  adulteration 
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specifiedy  and  in  order  to  condemn  the  article  under  subdiviaion  5 
it  is  incumbent  upon  the  Government  to  estaUiah  that  the  added 
substance  may  render  the  article  injurious  to  healtli.    lb. 

5.  AdvUrniOum;  meaning  of  wcrd  "may**  as  tued  m  mAdwmon  Sofi?. 

In  subdivision  5  of  {  7  of  the  Food  and  Drugs  Act  of  1906  the  word 
'*may"  is  used  in  its  ordinary  and  usual  signification;  and  if  an 
article  of  food  may  not  by  the  addition  of  a  small  amount  <rf  poison- 
ous substance  by  any  possibility  injure  the  health  of  any  consumer, 
it  may  not  be  condemned  under  this  subdivision  of  the  act.   76. 

QUESTIONS  OF  LAW  AND  FACT. 
See  Inbianb,  6; 

JmuBDicnoH,  A  4. 

QXnTCLAIMS. 
See  Land  Grants,  1. 

RAILROADS. 

1.  Claifne  againd;  UmikiiMn  on  po^ 

While  the  States  have  a  large  latitude  in  the  policy  they  will  pursue  in 
regard  to  enforcing  prompt  settlement  of  claims  against  railroad 
companies,  the  rudiments  of  fair  play  to  the  companies  as  required 
by  the  Fourteenth  Amendment  must  be  recognised.  Chicago,  M. 
A  St.  P.  Ry.  Co.  V.  PoU,  165. 

2.  Crossingsover  highways;  dttty  to  build  and  mauU^^ 

Railroad  corporations  may  be  required,  at  their  own  expense,  not  (mly 
to  abolish  grade  crossings,  but  also  to  build  and  maintain  suitable 
bridges  or  viaducts  to  carry  highways,  newly  laid  out,  over  thdr 
tracks  or  to  carry  their  tracks  over  such  highways.  Chicago,  M.  A 
St.  P.  Ry.  Co.  V.  Minneapolis,  430. 

3.  Sofne. 

This  rule  has  beoi  declared  as  the  established  law  of  the  State  of 
Minnesota  by  its  highest  courts.   Jb. 

4.  Same. 

The  same  rule  applies  to  a  highway  laid  oat  to  increase  the  advantages 
ofapubHcpark.  Such  a  highway  is  a  orosBing  devoted  to  the  pub- 
lic use.    (Shoemaker  v.  United  Staies,  147  U.  S.  282.)   lb. 

5.  Crossings  over  highways;  apjMoaUon  of  tvU  to  canal  or  water^^ 
The  same  rule  also  applies  where  the  crossing  is  a  canal  or  water-way 
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oonnecting  other  waters  and  although  within  a  public  park;  the 
fact,  and  not  the  mode,  of  public  paflsage,  controls.   76. 

6.  Franchise;  valve;  effed  qf  'prtmitd  earnings  an. 

The  franchise  of  a  raiboad  company  is  not  necessarily  to  be  r^arded 
as  valueless  merely  because  its  present  earnings  are  not  sufficient  to 
pay  more  than  high  grade  investments  or  even  to  pay  operatiiig 
expenses.  (SUUe  Raibraad  Tax  Cases,  92  U.  S.  575.)  Ohio  Tax 
Cases,  676. 

#See  CoNSiiTOTiONAL  Law,  3,  19,        Jxtrisdiction,  E  1; 
25,  26,  28,  31,  35,  36;  Negligence; 

Empcoters'  LiABiLrrr  Act;  Practice  and  Procedure,  20; 

Interstate  Commerce;  States,  10. 

BATES. 
See  Common  Carriers,  1 ; 

Interstate  Commerce,  18-24,  26; 
Practice  and  Procedure,  17. 

REFRIGERATION. 
See  Interstate  Commerce,  19, 31-34. 

REMEDIES. 
See  Common  Carriers,  2;  Interstate  Commerce,  9,  24; 

Constitutional  Law,  10,  11;        Local  Law  (Vt.); 
Fraud;  Removal  op  Causes,  9. 

REMOVAL  OP  CAUSES. 

1.  Right  of;  paramountq/  and  freedom  from  restraint  or  penalization  by 

state  action. 
The  right  conferred  by  law  of  the  United  States  to  remove  a  cause 
pending  in  a  state  to  a  Federal  court  on  compliance  with  the  Fed- 
eral law  is  paramount  and  free  from  restraint  or  penalisation  by 
state  action;  and  whether  the  right  exists  and  has  been  properly 
exercised  are  Federal  questions  determinable  by  the  Federal  courts 
free  from  limitation  or  interference  by  state  power.  Harrison  v. 
Si.  Louis  A  San  Francisco  R.  R.  Co.,  318. 

2.  Practice  and  efficacy  of  right;  effect  of  Judieiod  Code  on  jHnoer  ef  Fed- 

eral cowrL 
Revolutions  in  the  practice  and  efficacy  of  the  right  of  removal  of 
causes  from  the  state  to  the  Federal  court  will  not  lightly  be  pre- 
sumed; and  so  held  that  the  modification  of  the  prior  law  and  prac- 
voL.  ccxxxii— 62 


Digitized  by 


Google 


818  INDEX. 

tice  by  the  Judicial  Code  did  not  take  from  the  Federal  court  the 
power  it  has  necessarily  possessed  to  pass  not  only  upon  the  merits 
of  the  case,  but  also  upon  the  validity  of  the  process  on  the  question 
of  jurisdiction  over  the  person  of  the  defendant.  Cain  v.  Commer- 
cial PuUishing  Co.,  124. 

3.  Petiiian  for;  sufficiency  of. 

As  the  right  to  remove  a  cause  from  a  state  to  a  Federal  court  exists 
only  in  enumerated  classes  of  cases,  the  petition  must  set  forth  the 
particular  facts  which  bring  the  case  within  one  of  such  classes; 
general  allegations  and  mere  legal  conclusions  are  not  sufficient. 
Chesapeake  A  Ohio  By.  Co.  v.  Cockrdl,  146. 

4.  "Plead,'*  ae  used  in  §  £9,  Judicial  Code,  includes  what. 

The  word  ''plead''  in  {  29,  Judicial  Ckxie,  includes  a  plea  to  the  juris- 
diction.   Cain  V.  Commercial  PtMishing  Co.,  124. 

5.  Fravdvleni  joinder  of  parties;  sufficiency  of  aUegations  of  . 

The  right  of  a  non-resident  defendant  to  remove  the  case  cannot  be 
defeated  by  the  fraudulent  joinder  of  a  resident  defendant;  but  the 
defendant  seeking  removal  must  allege  facts  which  compel  the 
conclusion  that  the  joinder  is  fraudulent;  merely  to  apply  the  term 
"fraudulent"  to  the  joinder  is  not  sufficient  to  require  the  state 
court  to  surrender  its  jurisdiction.  Chesapeake  A  Ohio  Ry,  Co.  v. 
CockreU,  146. 

6.  FraudiderU  joinder  of  parties  to  preoent;  when  Viewing  necessary. 
Where  plaintiff's  statement  of  his  case  shows  a  joint  cause  of  action, 

as  tested  by  the  law  of  the  State,  the  duty  is  on  the  non-resident 
defendant  seeking  removal  to  state  facts  showing  that  the  joinder 
was  a  mere  fraudulent  device  to  prevent  removaL   lb. 

7.  Same, 

It  is  not  sufficient  for  a  non-resident  railroad  corporation,  joined  as 
defendant  in  a  suit  for  personal  injuries  with  two  resident  employes 
in  charge  of  the  train  which  did  the  injury,  to  show  in  its  petition  an 
absence  of  good  faith  on  plamtiff's  part  in  bringing  the  action  at 
all; — ^the  petition  must  show  that  the  jmnder  itself  is  fraudulent. 
76. 

8.  Law  governing;  power  of  State  to  Hmit  right;  jurisdidian  of  Federal 

court;  conditions  to  right;  defenses  axfailable;  removal  as  general  ap- 
pearance; effect  of  Judicial  Code. 
Prior  to  the  adoption  of  the  Judicial  Code  it  was  settled  that: 

The  right  and  the  procedure  of  removal  of  causes  are  to  be  deter* 
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mined  by  the  Federal  law,  Goldey  v.  Morning  NewB,  156  U.  S.  518; 
neither  the  legislature  nor  the  judiciary  of  a  State  can  limit  dther 
the  right  or  its  effect.    Id. 

The  Federal  court  has  jurisdiction  according  to  the  Constitution 
and  laws  of  the  United  States.   Id. 

A  suit  must  be  actually  pending  in  the  state  court  before  it  can 
be  removed;  but  its  removal  is  not  an  admission  that  it  was  right- 
fully pending  and  that  defendant  can  be  compelled  to  answer.   Id. 

After  removal  defendant  can  avail  in  the  Federal  court  of  every 
reserved  defense,  to  be  pleaded  in  the  same  manner  as  though  the 
action  had  been  originally  commenced  in  the  Federal  court.    Id. 

Exercising  the  right  of  removal  and  filing  the  petition  does  not 
amount  to  a  generad  appearance. 
These  rules  have  not  been  altered  by  the  adoption  of  §§  29  and  38  of 
the  Judicial  Code.    Cain  v.  Commercial  Pvblishing  Co.,  124. 

9.  Refusal  by  dais  court  to  give  effect  to  petition  and  bond;  certiorari  and 

injunction  the  remedy. 
Where  the  state  court  refuses  to  give  effect  to  a  proper  petition  and. 
bond  on  removal,  the  defendant  may  resort  to  certiorari  from  the 
Federal  court  to  obtain  the  certified  transcript  and  injunction  to 
prevent  further  proceedings  in  the  state  court.     Chesapeake  db 
Ohio  Ry.  Co.  V.  Cochrdl,  146. 

10.  8taUinlerferen4x;con9tittjUionalinv(didiiy€f. 

A  state  statute  which  forbids  a  resort  to  the  Federal  courts  on  the 
ground  of  diversity  of  citizenship  and  punishes  by  extraordinary 
penalties  any  assertion  of  a  right  to  remove  a  case  under  the  Fed- 
eral law  and  attempts  to  divest  the  Federal  courts  of  thdr  power  to 
determine  whether  the  right  exists,  is  unconstitutional  as  an  at- 
tempted exertion  of  state  power  over  the  judicial  power  of  the 
United  States.    Harrieon  v.  St.  Louie  A  S.  F.  R.  R.  Co.,  318. 

11.  State  interference  with  right;  invalidity  of . 

A  State  cannot  destroy  the  right  to  remove  causes  to  Ihc  Federal 
courts  by  imposing  arbitrary  conditions  as  to  state  citizenship 
which  render  it  impossible  for  one  entitled  to  the  right  to  avail  of  it. 
lb. 

12.  Facts;  determination  for  Federal  court. 

Issues  of  fact  arising  upon  a  petition  for  removal  are  to  be  determined 
in  the  Federal  court;  and,  where  the  petition  sufficiently  shows  a 
fraudulent  joinder  and  the  proper  bond  has  been  pven,  the  state 
court  must  surrender  jurisdiction;  leaving  any  issue  of  fact  arising 


Digitized  by 


Google 


820  INDEX. 

on  the  petition  to  the  Federal  court.   (ITecfar  v.  National  Enaimdn 
tni^ Co., 2(H U.S.  176.)   CAeaopedbe <t OAio fiy. Co. v. CodbrsS,  146. 

13.  Appearance;  effed  of  local  law  to  make  gm/mU  a  9pecM 
Under  the  Conformity  Act,  §  914,  Rev.  Stat.,  a  special  appearance  in  a 
case  removed  to  the  Federal  court  from  the  state  court  of  Mis- 
fiossippi  does  not  become  a  general  appearance  because  of  the  pro- 
visions to  that  effect  in  §  3946,  MissisBippi  Code  of  1906.  Cam  v. 
Commercial  PMishing  Co.,  124. 

See  GoNSTiTUTXONAL  Law,  60; 
Statutes,  A  14. 

REPORTS. 

Headnoiee;  opinion  and  md  headnote  to  be  looked  to. 

Where  the  headnote  of  a  decision  of  a  state  court  is  not  given  special 
force  by  statute  or  rule  of  court,  the  ofnnion  is  to  be  looked  to  for 
original  and  authentic  grounds  of  the  decision.  Buriank  v.  Emai, 
162. 

RESERVATIONS. 
See  Indianb,  2, 3, 10, 11, 1&-19. 

RES  JUDICATA. 
1.  Effect  of  jtdgment  or  decree  ae  bar  to  evbeeqtwni  ndL 
A  judgment  or  decree  bars  all  grounds  for  the  relief  sought  and,  as 
fiM  judUxOa^  it  is  a  bar  to  a  subsequent  suit  between  the  same 
parties  the  object  of  which  is  to  reach  the  same  result  by  different 
CcA^v.CcA^,371. 


2.  Eff ed  qf  decree  diemiseing  biU  in  equity. 

A  decree  of  the  Cucuit  Court  of  the  United  States  HMmt— mg  a  bill  in 
equity  on  motion  of  the  parties  and,  not  for  want  of  merit  hdd,  in 
this  case,  not  to  be  a  bar  to  a  subsequent  suit  in  the  state  court  on 
the  same  cause  of  action,  and  the  refusal  of  the  state  court  to  treat 
the  decree  as  conclusive  on  points  left  open  did  not  dqirive  the 
defendant  of  any  Federal  right.   Swift  v.  MePhereon^  61.  . 

iSsS  JUDOMIBNTB  AlfD  DbCBBBB,  3; 

Land  Gramtb,  7. 

RETROACTIVE  LEGISLATION. 
See  CoKBTTrunoNAL  Law,  l6|  47; 

Statutbs,  a  11; 

Tazbs  and  Taxation,  23. 
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REVENUE  LAWS. 

See  Constitutional  Law,  48; 

Internal  fCivBNUE. 

SAFE  DEPOSITS. 
See  CJoNSTiTunoNAL  Law,  4,  5,  6,  30. 

SAFETY  APPLLWCES. 
See  Master  and  Servant,  3. 

SALES. 

See  Constitutional  Law,  15,  37; 

interstate  commerce,  1; 

States,  6. 

SCHOOL  LANDS. 
See  Constitutional  Law,  7; 
PuBuc  Lands,  9,  10, 11. 

SEARCHES  AND  SEIZURES. 
See  Constitutional  Law,  48-66; 
Courts,  3. 

SECRETARY  OF  THE  INTERIOR. 
See  Constitutional  Law,  18; 
Indians,  7,  20. 

SERVITUDES. 
See  Property  Rights. 

SEVENTH  AMENDMENT. 
iSee  Constitutional  Law,  65. 

SOVEREIGNTY. 
See  Actions; 
Porto  Rico; 
United  States,  2. 

STARE  DECISIS. 
Overruling  former  decisums;  reluctance  a$  to;  decision  overruled. 
This  court  is  reluctant  to  overrule  its  former  decisions,  aad  it  only 
does  so  in  this  case  because  it  appears  that  the  right  sustained  in 


Digitized  by 


Google 


822  INDEX. 

a  former  case  involving  criminal  procedure  is  no  longer  required 
for  the  protection  of  the  accused.  Grain  v.  United  States,  162  U.  S. 
625,  overruled  so  far  as  not  in  accord  herewith.  Garland  v.  Waeh'- 
ingtan,  642. 

STATES. 

1.  Classificalion  by. 

A  State  may  classify  with  reference  to  the  evil  to  be  prevented.  Pal' 
8one  V.  Pennsyloania,  138, 

2.  ClasHficaium  by. 

The  determination  of  the  class  from  which  an  evil  is  mainly  to  be 
feared  and  specialized  in  the  legislation  is  a  practical  one  dependent 
upon  experience;  and  this  court  is  slow  to  declare  that  the  state 
legislature  is  wrong  in  its  facts.  (Adams  v.  Milwaukee,  228  U.  S. 
572.)    lb. 

3.  Classificatian  by.  Jar  police  regvIaHon. 

A  State  may  direct  its  police  regulations  against  what  it  deems  the 
evil  as  it  actually  exists  without  covering  the  whole  field  of  possible 
abuse.    (Central  Lumber  Co,  v.  South  Dakota,  227  U.  S.  157.)    lb. 

4.  Competency  to  restrict  hours  of  service  OTid  to  prouide  admtnisfraiive 

means  of  enforcement  of  law. 
It  being  competent  for  the  State  to  restrict  the  hours  of  employment 
of  a  class  of  laborers,  it  is  also  competent  for  the  State  to  provide 
administrative  means  against  evasion  of  such  restrictions.    (C,  B. 
&  Q.  Ry.  V.  McGuire,  219  U.  S.  549.)    RHey  v.  Massachusetts,  671. 

5.  Competency  to  restrict  hours  of  service;  reasonableness  of  means  adopted; 

determination  of. 
The  wisdom  and  legality  of  the  means  adopted  by  the  legislature  to 
enforce  proper  restrictions  on  employment  of  labor  cannot  be 
judged  by  extreme  instances  of  their  operation.   lb. 

6.  Power  to  classify  occupations  and  regulate  sale  of  drugs. 

A  State  may  classify  and  regulate  itinerant  vendors  and  peddlers, 
Emert  v.  Missouri,  156  U.  S.  296,  and  may  also  regulate  the  sale  of 
drugs  and  medicines.    Baccus  v.  Louisiana,  334. 

7.  ProtedUm  of  game  by. 

A  State  may  protect  its  wild  game  and  preser\'e  it  for  its  own  citisens. 
(Oeer  v.  Connecticut,  161  U.  S.  519.)    Patsone  v.  Pennsylvania,  138. 
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8.  Police  power;  mining  coal  a  subject  for  exercise  of. 

The  business  of  mining  coal  is  so  attended  with  danger  as  to  render  it 
the  proper  subject  of  police  regulation  by  the  State.  Plymouth 
Coal  Co.  V.  Pennsylvania,  531. 

9.  Police  power;  reasonableness  of  exercise  of  , 

It  is  not  an  unreasonable  exercise  of  the  police  power  of  the  State  to 
require  owners  of  adjoining  coal  properties  to  cause  pillars  to  be 
left  of  sufficient  width  to  safeguard  the  employes  of  either  mine 
in  case  the  other  should  be  abandoned  and  allowed  to  fill  with 
water.    76. 

10.  Police  power;  regulation  of  use  by  railroad  of  its  property. 

While  a  railroad  company  which  devotes  a  part  of  its  right  of  way  to 
public  use  inconsistent  with  railway  purposes  may  not  lose  its  prop- 
erty right  therein,  the  State  may  in  the  exercise  of  its  police  power 
and  for  the  protection  of  the  public  so  using  such  property,  require 
the  company  to  so  use  its  other  property  as  not  to  endanger  the 
public,  applying  the  principle  underlying  the  maxim  sic  utere  iuo  vl 
alieiium  rum  Icedas,   AUantic  Coast  Line  v.  Gold^>oro,  548. 

11.  Laws  of;  controlling  effect. 

Whether  a  municipal  ordinance  is  within  the  power  conferred  by  the 
legislature  upon  the  municipality  is  a  question  of  state  law.    76. 

12.  Laws  of;  jnunidyal  ordinances  as. 

A  municipal  ordinance  within  the  power  delegated  by  the  legislature 
is  a  state  law  within  the  meaning  of  the  Federal  Constitution.   76. 

13.  Laws  of;  what  constitiUe. 

Any  enactment,  from  whatever  source  originating,  to  which  a  State 
gives  the  force  of  law  is  a  statute  of  the  State  within  the  pertinent 
clause  of  §  237,  Judicial  Code,  conferring  jurisdiction  on  this  court. 
76. 
See  CoNSTrruTioNAL  Law,  1,  5,  7,  14,      Railroads,  1; 

16,  30,  37,  42,  48,  56-59,  62;  Removal  op  Caubbs,  1,  8, 

Indians,  10,  11,  12,  14,  19;  10,  11; 

Interstate  Commerce,  4,  6,  8,       Taxes  and  Taxation,  2,  5, 

11-16;  12,  14,  15,29; 

PuBuc  Lands,  9-13;  Treaties,  8. 

STATUTE  OF  LIMITATIONS. 
See  Public  Lands,  11;      . 
Title, 
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STATUTES. 

A.  CONSTBUCnON  OF. 

1.  AmendmenU;  effed  of  unconstitidional. 

The  validity  of  a  local  option  law  adopted  after  amendmentB  is  not 
affected  by  the  fact  that  the  amendments  are  subsequently  deelaied 
to  be  unconstitutional.   Eberle  v.  Miehigan,  700. 

2.  Amen^m^nfo/ejfecf  erf  unoorMft^ttfionaZ. 

Unconstitutional  amendments  to  a  constitutional  statute  are  mere 
nullities.   Ih. 

3.  ConstitutitmalUy  faoored. 

If  a  statute  be  reasonably  susceptible  of  two  interpretations,  one  of 
which  would  render  it  unconstitutional  and  the  other  valid,  the 
courts  should  adopt  the  latter,  in  view  of  the  presumption  that  the 
lawmaking  body  intends  to  act  within  and  not  in  excess  of,  its  con- 
stitutional authority.   PlymotUh  Coal  Co.  v.  Pennaylvamaf  531. 

4.  CofUtUidicnalUy  favored. 

In  the  absence  of  a  construction  by  the  state  court  to  that  effect,  the 
Federal  court  should  not,  if  it  can  avoid  doing  so,  place  such  a  con- 
struction upon  a  state  statute  as  would  render  it  unconstitutional. 
Ohio  Tax  Caaea,  576. 

5.  ConitihOionalUy  favored. 

In  a  state  statute  imposing  a  tax  on  intrastate  earnings,  it  is  reasonable 
to  suppose  that  the  exclusion  of  interstate  eaminge  from  taxation 
extended  to  eaming?  from  foreign  conmierce  when  another  con- 
struction would  render  the  statute  unconstitutional.   lb. 

6.  CimstUutumalUy  faifored. 

Where  a  state  statute  does  not  on  its  face  manifest  a  purpose  to  inter- 
fere with  interstate  commerce,  this  court  cannot  accept  historical 
facts  in  connection  with  its  enactment  as  evidence  of  a  sinister 
purpose  on  the  part  of  the  le^slature  to  evade  obligations  of  the 
Federal  Constitution,  without  a  more  substantial  basis  than  ap- 
pears in  this  case,   lb. 

7.  ConstUviionalUy  favored;  ajyplie^^ 

The  rule  of  interpretation  that  where  there  are  two  possible  construc- 
tions of  a  statute,  one  of  which  will  give  rise  to  grave  doubts  of  its 
constitutionality  and  the  other  avoids  such  question,  the  latter  will 
be  adopted,  is  based  on  the  existence  of  both  conditions  as  to  more 
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than  one  construction  and  doubt  and  is  not  applicable  where  nei- 
ther of  those  conditions  exists.    UnUe4  States  v.  BenneU,  299. 

8.  ConstUuiumalUy  favored;  when  rule  not  applicable. 

When  the  construction  of  a  state  statute  s^ven  by  the  state  court  and 
the  state  officers  is  plainly  right,  this  court  will  not  give  the  statute 
a  different  construction  because  under  the  one  so  given  the  statute 
is  flagrantly  repugnant  to  the  Constitution.  Harrieon  v.  SL  Louis 
4  San  Francisco  R.  R.  Co.,  318. 

9.  D^fates  in  Congress  and  reports  of  commUiees;  weight  to  be  giuen. 
Debates  in  Congress  are  unreliable  as  a  source  from  which  to  discover 

the  meaning  of  the  language  employed  in  an  act,  and  this  court  is 
not  disposed  to  go  beyond  the  reports  of  the  committees.  Lapina 
v.  Williams,  78. 

10.  Expectatum  from  legisUxtion;  aiDaUabUity. 

The  expectation  of  those  who  sought  the  enactment  of  .legislation  may 
not  be  used  for  the  purpose  of  affixing  to  such  legislation,  when 
enacted,  a  meaning  which  it  does  not  express.  United  States  v. 
Goekt,  293. 

11.  Retroactive  effect  to  he  avoided;  limiiation  on  rule. 

The  rule  that  statutes  should  be  construed  if  possible  so  as  not  to  op- 
erate retroactively  does  not  authorise  a  judicial  re&oactment  of  the 
statute  to  save  it  from  acting  retroactively  if  Congress  intended 
it  so  to  do.    Billings  v.  United  States,  261. 

12.  Title  of  act;  controlUng  effect  of  . 

It  is  only  in  a  doubtful  case  that  the  title  of  an  act  can  control  the 
meaning  of  the  enacting  clauses,  and  so  held,  that  the  use  of  the 
word  "immigration"  in  the  title  of  the  act  of  1907  cannot  overcome 
the  fact  as  evidenced  by  the  act  itself  that  Congress  intended  its 
proviaons  to  apply  to  sH  aliens  and  not  exclusively  to  alien  immi- 
grants. Taylor  v.  United  States,  207  U.  S.  120,  distinguished. 
Lapina  v.  WiUiams,  78. 

13.  Use  of  words;  meaning  to  be  given. 

Where  words  are  used  in  a  statute  in  their  every-day  sense  and  not  in  a 
technical  one,  they  should  be  so  construed.  BiUings  v.  United 
States,  261. 

14.  Plain,  unambiguous  text  cotUroUing. 

Where  the  plain  text  of  a  state  statute  leaves  no  doubt  that  it  is  an 
attempt  to  prevent  removal  of  causes  to  the  Federal  court,  it  will 
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not  be  construed  as  a  mere  exercise  of  reasonable  control  over  cor- 
porations.   Harmon  v.  SL  Louis  &  San  Francisco  R.  R.  Co.,  318. 

16.  Of  provision  for  (kcision  by  board;  majority  rvHe. 
In  the  absence  of  clear  language  to  the  contrary  a  provision  for  decision 
by  a  board  will  be  construed  to  the  effect  that  a  majority  of  such 
board  shall  act  and  decide.   (OmoAa  v.  OmoAa  IFoter  Co.,  218  U.  S. 
180.)    Plymouth  Coal  Co.  v.  Pmnsyloania,  531. 
See  AuENS,  4; 

Bankruptcy,  1,  2; 

PRACnCB  AND  PROCEDURE,  4,  5,  6. 

B.  Statutes  op  the  Untied  States. 
See  Acts  of  Ck>NGRE8s. 

C.  Statutes  of  tew  States  and  Territories. 
See  Local  Law. 

STOCK  AND  STOCKHOLDER^. 

See  Corporations; 
Local  Law  (Cal.), 
Taxes  and  Taxation,  11-16. 

STREETS  AND  HIGHWAYS. 
See  Railroads,  2,  3,  4. 

SUBROGATION. 
jSee  Patents,  2,  3,  4. 

SURVEYS. 
iSee  Land  Grants,  5; 

Public  Lands,  6,  8,  14,  15,  16. 

SWAMP  LANDS. 
See  Public  Lands,  12, 13. 

TARIFF. 
See  Constitutional  Law,  12,  47. 

TAXES  AND  TAXATION. 
1.  DovJble  taxation;  what  constUutes. 
Double  taxation  does  not  exist  in  a  legal  sense  unless  the  double  tax  is 
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levied  upon  the  same  property  within  the  same  jurisdiction,  and  an 
excise  tax  measured  on  earnings  from  operating  the  property  is  not 
a  double  tax  because  the  property  itself  is  taxed.  OMo  Tax  Cases, 
576. 

2.  Excise  tax;  reasofiatdeness;  discreHon  cf  skiU  leff^^ 

The  reasonableness  of  an  excise  or  privU^se  tax,  unless  some  Federal 
right  is  involved,  is  within  the  discretion  of  the  state  le^pslature. 
lb. 

3.  Excise  tax  (m  citUen  pennanenUy  domie^ 

as  to;  intent  rwl  presumed. 
While  Congress  may  have  the  power  to  impose  an  excise  duty  on  a 
citizen  permanently  d<«iiciled  abroad,  such  an  imposition  is  so  un- 
usual that  an  intent  to  do  so  will  not  be  presumed  unless  clearly  ex- 
pressed.   United  States  v.Ooelet,  293. 

4.  Exemption  of  municipal  bonds  as  dement  of  obligaium  thereof;  pr^ 

sumption  against  impairment  by  Congress. 
Exemption  from  taxation  is  a  material  element  in  the  obligation  of  a 
bond  issued  by  a  municipality,  and  it  will  not  be  presumed  that 
Ck>ngress  would  enact  legislation  that  would  impair  that  obligation 
by  eliminating  the  exemption  without  the  clearest  legislative  lan- 
guage expressing  it.   Farmers  Bank  v.  Minnesota,  516. 

5.  Exemption  of  bonds  from  state  taxation. 

Where  bonds  are  exempted  from  state  taxation  under  the  Federal 
'Constitution  they  cannot  be  included  as  assets  in  ascertaining  the 
surplus  of  the  corporation  owning  them  for  the  purpose  of  imposing 
a  state  property  tax  thereon.   lb. 

6.  Interest  on  taxes;  Federal  and  state  rules  differentiated. 

The  state  rule  as  to  interest  on  taxes  differs  from  the  United  States 
rule — ^the  former  excludes  interest  unless  the  statute  so  provides; 
the  latter  allows  interest  unless  forbidden  by  statute.  This  court 
will  not  now  apply  the  state  rule,  as  to  do  so  would  repudiate 
settled  principles  and  disregard  the  sanction  expressly  or  impliedly 
given  by  Congress  to  the  rule  adopted  by  the  Federal  courts. 
BUUngs  v.  United  States,  261. 

7.  Interestontaxes;righiofOoeernmenito;taxunderiS7of  Tariff  Act  of 

1909. 
The  Qovemment  is  entitled  to  interest  on  taxes  on  use  of  foreign-built 
jrachts  under  §  37  of  the  Tariff  Act  of  1909,  from  the  date  when  the 
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taxes  become  due,  and  may  maintain  an  action  agaiDrt  the  owner  or 
charterer  therrfor.    lb. 

8.  IntereH  an  taxes;  right  cf  Government  to  recover. 

The  United  States  is  entitled  to  reoover  interest  upon  the  tax  knpoeed 
upon  the  use  of  foreign-built  yachts  under  §  37  of  the  Tariff  Act  of 
August  5, 1909.    United  States  v.  BenneU,  299. 

9.  License  fees  required  by  municipality  for  eseprees  wagone  and  drioere: 

construction  and  validity. 
A  municipal  license  fee  required  for  exproBS  wagons  and  driven  cannot 
be  construed  as  a  fee  or  tax  for  use  of  the  streets  or  regulation  of 
street  traffic;  and  quare  whether  the  ordinance  in  this  case,  if  so 
construed,  would  not  be  invalid  as  discriminating  against  express 
companies.   Adams  Express  Co.  v.  New  York,  14. 

10.  Penalties;  separableness  cf  provisions  for. 

Penalty  provisions  of  a  tax  statute  are  generally  separable  and  espe- 
cially so  when  the  statute  expressly  provides  that  all  sections  of 
the  act  .are  declared  to  be  independent  of  each  other.  OMo  Tax 
Cases,  676. 

11.  Shares  cf  stodc;  separate  taxation  cf  property  in. 

The  property  of  shareholders  in  theur  respective  shares  is  distinct  from 
the  cprporate  property,  franchises  and  capital  stock  of  the  corporar 
tioii  itself  and  may.be  separately  taxed.   Havdey  v.  AfoUsn,  1. 

12.  Shares  of  slock  in  foreign  corporations;  authority  cf  State  to  tax. 
Even  if  the  constitutional  validity  of  the  taxation  by  a  State  of  shares 

owneiiby  its  citizens  of  stock  of  foreign  corporations  having  no 
property  and  doing  no  business  therein  has  not  been  definitely 
raised  and  directly  passed  upon  by  this  court,  the  existence  of  the 
authority  of  the  State  has  invariably  been  assumed.  (Z)anieQ'v. 
/n(2iana,  226  U.  si  390.)    lb. 

13.  Shares  of  stock;  makrialitycf  physical  situs  of  property  represented  by. 
In  dealing  with  the  intangible  interest  of  a  shareholder  there  is  no 

question  of  physical  situs,  and  the  jurisdiction  to  tax  such  interest 
is  not  dependent  upon  the  tangible  property  of  the  corporation.  lb. 

14.  Shares  of  stock;  authority  cf  State  to  tax. 

A  State  has  the  imdoubted  right,  in- creating  corporations,  to  provide 
for  the  taxation  in  that  State  of  all  th&r  shares,  whether  owned  by 
residents  or  non-residentb.  (CoTry  v.  BoZetmore,  196  U.  S.  496.)  76. 
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15.  Shares  of  stock;  situs  of,  for  purposes  of  taxation;  quare, 

QtuEre,  whether  in  case  of  corporations  organised  under  state  laws  a 
provision  by  the  State  of  incorporation  fixing  the.  situs  of  shares  for 
the  purpose  of  taxation,  by  whomsoever  owned,  would  exclude 
taxation  of  those  shares  by  oth^  States  in  which  the  owners  reside. 
lb. 

16.  Tax  on  foreiffrirbinli  yachts;  power  of  Congress  to  kify 

permanent  situs  in  foreign  covntry  and  not  used  wUkin  territorial 
jurisdiction  of  Untied  States, 
Congress  has  the  power  to  levy  a  tax  upon  the  use  by  a  dtizen  of  the 
United  States  of  a  yacht  which  is  not  actually,  and  since  a  time 
prececting  the  passage  of  the  act  was  not,  at  any  tone  used  within 
the  territorial  jurisdiction  of  the  United  States  and  which  has  its 
permanent  situs  in  a  foreign  country.   United  States  v.  Bennett,  299. 

17.  Tax  on  foreign^iiU  yadUs  under  act  of  1909;  who  lidtte. 

The  tax  hnposed  by  §  37  of  the  Tariff  Act  of  1909  does  not  apply  to  the 
use  of  a  foreign-built  yacht  owned  by  a  citijsen  of  the  United  States 
who  was  i)ermanently  resident  and  domiciled  in  a  foreign  country 
for  more  than  one  year  prior  to  September  1, 1909,  and  to  the  levy 
of  such  tax.  United  States  v.  Ooetet,  293;  United  States  v.  Bennett 
(No.  2),  308. 

18.  Tax  on  use  of  foreignrbmU  yachts  under  iS7  of  Tariff  Act  of  1909; 
when  due;  scope  of  tax. 

Under  §  37  of  the  Tariff  Act  of  August,  1909,  imposing  a  tax  on  the 
use  of  forrign-built  yachts  owned  or  chartered  for  more  than  six 
months  by  citizens  of  the  United  States,  to  be  collected  annually  on 
September  1 ,  the  tax  became  due  on  the  first  day  of  September  next 
occurring  after  the  act  became  effective;  further  h/M  that  the  six 
months'  clause  relates  only  to  the  chartering  of  the  yachts,  and  the 
word  "annually"  indicates  continuity  and  that  the  tax  is  not  a 
sporadic  one  to  cease  after  a  single  payment.  BiXkings  v.  United 
States,  261. 

19.  Tax  on  use  of  forei^fnrhuiUyadits  under  aeiif  1909;  uee  coni^ 
The  use  of  a  foreign-built  yacht  which  renders  the  owner  subject  to  the 

tax  imposed  by  §  37  of  the  Tariff  Act  of  1909  is  active  and  actual 
use  and  not  the  potential  use  arising  from  the  mere  fact  of  owner- 
ship.   (See  Pierce  v.  UnUed  States,  p.  290,  post.)    lb. 

20.  Tax  on  use  of  foreignrbuiU  yoMs  under  act  of  1909;  when  due;  tjaHd- 
iiyof. 
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BiUingi  v.  United  States,  arUe,  p.  261,  followed  to  the  effect  that  the 
tax  on  the  use  of  foreiga-built  yachts  imposed  by  §  37  of  the  Xariff 
Act  of  1909  is  not  an  unconstitutional  exercise  of  power  )oy  Con- 
gress, and  it  became  due  for  the  year  1909  on  the  first  day  of  Sep- 
tember, 1909.    UnUed8taU8Y.Goelet,2&3. 

21.  TaxonfcreiQnrlndUyachi8vnderadofl909;whendw^ 

The  whole  amount  of  t^e  tax  imposed  by  said  act  became  due  and 
payable  on  September  1, 1909,  and  not  only  such  proportion  thereof 
as  the  time  during  which  the  act  was  in  force  at  that  date  bore  to 
the  whole  year.    United  States  v.  BenneU,  29Q. 

22.  Tax  on  foreignrhuiU  yachts  tmder  aU  cf  1909;  actian  U>  recoil 
(ax  due;  validUy  of  ad. 

BiUings  v.  United  States,  ante,  p.  261,  followed  to  the  effect  that  under 
§  37  of  the  Tanff  Act  of  1909,  in  impoeing  a  tax  on  the  use  of 
foreign-built  yachts  there  is  authority  to  bring  an  action  in  per- 
sonam against  the  owner  for  the  recovery;  that  the  tax  became 
due  on  the  first  day  of  September  next  following  the  passage  of 
the  act;  that  the  six  months'  clause  applied  only  to  the  charterer 
and  not  to  the  owner  of  such  a  yacht;  and  that  the  statute  does 
not  violate  the  due  process  clause  of  the  Fifth  Amendment.  Rainey 
V.  United  States,  310. 

23.  Tax  im  foreiipnrbuiU  yoMs  und£T  a^ 
of. 

The  tax  imposed  by  said  act  operated  retrospectively,  so  as  to  be  pay- 
able on  September  1,  1909,  in  respect  of  the  year  then  ended,  and 
not  only  prospectively  so  as  to  become  first  due  and  payable  on 
September  1, 1910.    United  States  y.  BenneU,2&Q. 

24.  Tax  on  foreignrbtdU  yachts  under  act  of  1909;  appUoaHon  to  yacht 
used  out  of  territorial  jurisdiction  of  United  States. 

The  tax  imposed  by  §  37  of  the  Tariff  Act  of  1909  applies  to  tiie  use  of 
a  foreign-built  yacht  owned  by  a  citizen  of  the  United  States,  al- 
though such  yacht,  for  a  period  of  more  than  one  year  prior  to 
September  1,  1909,  and  to  the  levy  of  such  tax,  was  used  wholly 
outside  of  the  limits  and  territorial  jurisdiction  of  the  United 
States.   lb. 

25.  Taxonuseof  foreign4milt  yachts  under  act  of  1909;  ^ect  of  nonnuse. 
BiUings  v.  United  States,  ante,  p.  261,  followed  and  distinguished,  to  the 

effect  that  the  owner  of  a  foreign-built  yacht  is  not  liable  for  the 
tax  unposed  by  §  37  of  the  Tariff  Act  of  1909,  if  the  yacht  was  not 
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actually  used  at  all  during  the  preceding  year.    Pierce  v.  United 
States,  290. 

26.  Tax  an  foreigrirbuiU  yachts;  option  contained  in  paragraph  2  oj  %S7 
of  act  of  1909;  separableness  of. 

The  second  paragraph  of  §  37  of  the  Tariff  Act  of  1909  givmg  the  owner 
of  a  foreign-built  yacht  an  option  to  pay  an  ad  valorem  of  35  per 
cent,  in  lieu  of  the  annual  tonnage  tax  imposed  on  the  use  of  such 
yacht  by  the  first  paragraph  of  the  section,  is  separable  from  the 
first  paragraph  and  its  validity  is  not  involved  in  an  action  to  re- 
cover the  tonnage  tax  from  the  owner  of  a  foreign-built  yacht  who 
has  not  availed  of  the  option.   Rainey  v.  United  States,  310. 

27.  Tax  on  function  of  issrnng  bonds;  nature  and  effect. 

A  tax  upon  the  exercise  of  the  function  of  issuing  bonds  is  a  tax  upon 
the  corporation  issuing  them,  and  to  tax  the  bonds  as  property  of 
the  holder  is  in  effect  a  tax  upon  the  right  of  the  issuer  to  issue 
them.    Farmers  Bank  v.  Minnesota,  516. 

28.  Tax  on  bonds  issued  by  government  or  subdivision  thereof  as  biarden 
on  operation  of  government, 

A  tax  to  any  extent  on  bonds  issued  by  a  government  or  subdivision 
thereof,  however  inconsiderable,  is  a  burden  on  the  operation  of 
that  government.  If  allowed  at  all  it  may  be  carried  to  an  extent 
which  shall  entirely  arrest  such  operations.  (M*CvUoch  v.  Mary^^ 
toTi(i,  4  Wheat.  316.)    Id. 

29.  Tax  on  bonds  issued  by  municipality  of  Territory;  invalidity  of, 

A  fM&Xft  may  not  tax  bonds  issued  by  a  municipality  of  a  Territory  of 
the  United  States.  And  so  held  as  to  an  attempt  by  the  State  of 
Minnesota  to  tax  bonds  issued  by  municipalities  of  the  Indian  Ter- 
ritory and  the  Territory  of  Oklahoma  held  by  corporations  in 
Minnesota.   Id. 

30.  Uniformity  in  principles;  effect  of  Constitution. 

While  it  would  be  an  advantage  to  the  country  and  to  individual 
States  if  non-conflicting  principles  of  taxation  could  be  agreed  upon 
by  the  States  so  as  to  avoid  the  taxation  of  the  same  property  in 
more  than  one  jurisdiction,  the  Constitution  of  the  United  States 
does  not  gQ  so  far.  (Kidd  v.  Alabama,  188  U.  S.  730.)  Hawley  v. 
Maiden,!. 
See  Constitutional  Law,  2,  12,  Interstate  Commerce,  11-16; 
36,  36,  46,  47,  66,  60-64;  Jurisdiction,  E  3; 

Statutes,  A  5. 
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TECHNICAL  OBJECTIONB. 
See  Cbdonal  Law,  L 

TERRITORIES. 
OhligoHons  cf;  bonde  cf  munieipdUiy  as. . 

There  is  no  provisioii  of  law  that  makes  obligations  of  municipalities 
within  the  Indian  Territory  or  the  Territory  of  OklahcHna  obliga- 
tions of  the  Territory,  nor  were  such  obligations  assumed  by  the 
State  of  Oklahoma  on  admission  to  Statehood.  Farmera  Bank  v. 
Minneaata,  516. 

See  CoiTBTB,  4; 

Taxis  and  Taxation,  20; 
nnrEBD  Statbb,  1. 

TITLfc. 
Statute  cf  KmUaUone  as  aource, 

A  statute  of  limitations  may  give  title.   Manioya  v.  OotiMbt,  376. 
See  Bankbuftct,  4;  Indians,  8; 

Common  Cabbzxbs,  1;  Intebnal  Revunux,  2; 

CONSTTTUnONAL  LaW,  7,  32;  JUDGMBNTB  AND  DbCBBBS,  3; 

PuBUc  Lands,  9-12. 

TRADE. 
&e  Tbbaths,  6. 

TRAFFIC  REGULATIONS. 

See IntekstatbCommbbcb,  7,  8; 

Taxsb  and  Taxation,  9. 

TRANSPORTATION. 
See  Interstate  Commerce,  28-30; 
White  Slave  Traffic  Act,  2-6. 

TREATIES. 
L  CovMnvM  cferai&on;  fight  to. 

No  person  acquires  any  vested  right  to  the  contfaiaed  operation  of  a 
treaty.   Rainey  v.  Vrdted  States,  310. 

2.  Alteration  or  reped  by  Cofigress  of  law  establi^^ 

turn. 
The  Constitution  does  not  declare  that  the  law  established  by  a  treaty 

shall  never  be  altered  or  repealed  by  Congress ;  and  while  good  faith 
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may  cause  Con^reBS  to  refrain  from  making  any  change  in  such 
law,  if  it  does  so  its  enactment  becomes  the  law.   lb. 

Z.  Suba^fumt  legiaUOian  by  Ccngreu;  ^ed  of. 

Although  the  other  contracting  power  to  a  treaty  may  have  ground  for 
complaint  if  Congress  passes  a  law  changing  the  law  established 
by  the  treaty,  every  person  is  stiU  bound  to  ob^  the  latest  law 
lb. 


4.  Eff€d€fmdm^[umiaii€fCmiire». 

When  a  treaty  is  inconsistent  with  a  subsequent  act  of  Congress  the 
latter  win  provaiL  lb. 

5.  Who  may  atnU  of 'pfU&ciion  cf;  qiug^ 

Qucare^  whether  one  not  the  subject  of  the  other  contracting  power  to 
a  treaty  with  the  United  States  can  invoke  the  protection  of  that 
treaty  in  regard  to  property  lights.   lb. 

6.  lialy;  eff^d  of  Artide  II  of  treaty  on  right  of  State  to  prohibit  aliene 

from,  owning  ehot  ywu  aind  rifles. 
The  provisions  in  Article  II  of  the  treaty  with  Italy,  giving  citizens  of 
Italy  the  tight  to  carry  on  trade  on  the  same  terms  as  natives  of 
this  country,  and  provisions  in  the  treaty  with  Switzerland,  ap- 
plicable to  citizens  of  Italy  under  the  favored  nation  clause  in 
Article  XXIV  of  the  treaty  with  Italy,  relate  to  trade,  and  are 
not  ^)plicable  to  personal  use  of  firearms;  and  a  state  statute  pro- 
tecting wild  gaoie  and  prohibiting  aliens  from  owning  shot  guns 
and  rifles  is  not  incompatible  with  or  violative  of  such  treaty  pro- 
visions.  Patsone  v.  Pennsyluania,  138. 

7.  Itaity;  righte  of  dtmne  wndor;  quare  ae  to. 

Quaref  and  not  to  be  decided  on  this  record,  whether  the  statute  in  this 
case  can  be  construed  as  precluding  an  alien  from  possesmng  a  stock 
of  guns  for  purposes  of  trade  and  whether  in  that  event  it  would 
vidate  tights  under  the  treaty  with  Italy  of  1S71.   lb. 

8.  Itaiy;  equality  of  righte  of  citizene  yndor. 

Equality  of  tights  assured  to  dtizens  of  Italy  under  the  treaty  of  1871 
is  that  of  protection  and  security  for  persons  and  property  and 
nothing  in  that  treaty  purports  or  attempts  to  prevent  a  State 
from  exercising  its  power  for  preservation  of  wild  game  for  its 
own  citizens.   76. 

See  Land  Grants,  2. 
VOL.  ccxxxu — ^53 
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TRESPASS. 

LiabilUy,  of-  sutl  of  tenant,  qf  owner  of  demised  premisea  under  contract 
vnth  adjoining  owner  who  cammite  trespass  on  the  demised  premises. 

Where  the  owner  of  demised  premiaes  makes  a  contract  with  an  adjoin- 
ing owner  for  construction  of  a  party  wall,  which  contract  cannot 
be  carried  out  according  to  its  terms  without  entry  upon  t^e  de- 
mised premises  and  undermining  the  tenant's  wall,  and  the  ad- 
joining owner,  or  his  servants,  in  performing  the  contract  commit 
such  a  trespass  upon  the  tenant's  possession  and  undermine  the 
wall,  the  contract  is  evidential  of  a  command  or  approval  oi  the 
trespass  by  the  landlord,  such  as  to  render  him  liable  severally, 
or  jointly  with  the  adjoining  owner,  in  an  acticm  by  the  tenant 
for  the  resulting  damages.  Weinman  v.  de  Palma,  571. 
See  Damagbs; 

PuBUC  LaivdBi  1, 3, 4, 6. 

TRIAL. 

1.  Argument  of  counsel;  improprieties  cured  by  ckarffe. 
Improprieties  in  remarks  of  counsel  in  addressing  the  jury  may  be 

cured  by  the  in.«tructions  of  the  trial  judge.    Bank  of  Arizona  v. 
Haverty,  106. 

2.  Submission  of  question  to  jury;  when  proper. 

Whether  an  accident  did  or  did  not  occur  in  a  manner  theoretically 
impossible  according  to  expert  opinions  of  defendant's  witnesses,  is 
properly  submitted  to  the  jury  if  there  is  evidence  to  sustain  the 
plaintiff's  contention,  and  if  the  court  cannot  hold  as  a  conclusion 
of  law  that  the  accident  could  not  possibly  have  occurred  in  that 
maimer.   OUa  Valley,  G.  &  N.  Ry.  Co.  v.  HaU,  94. 

TRIAL  BY  JURY. 
See  CoNsnTunoNAL  Law,  65. 

TRUSTEE  IN  BANKRUPTCY, 
See  Bankbuptct,  1,  4,  5. 

TRUSTS  AND  TRUSTEES. 

1.  Trusl  funds;  dissipation;  effect  of  depletion  of  account  in  which  de- 
posited. 

Where  one  has  deposited  trust  funds  in  his  individual  bank  accoiint  and 
the  mingled  fund  is  at  any  time  wholly  depicted,  the  tnist  fund  is 
thereby  dissipated  and  cannot  be  treated  as  reappearing  in  sums 
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8ubsequ^tly  deposited  to  the  credit  of  the  same  account*  Schuyler 
V.  LMefield,  707. 

2.  Trust  funds;  burden  of  proving  indwidual  right  to  funds  in  hands  of 

trustee  for  all  creditors. 
One  seeking  to  charge  a  fund  in  the  hands  of  a  trustee  for  the  benefit 
of  all  creditors  as  being  the  proceeds  of  his  property  and  therefore  a 
special  trust  fund  for  him,  has  the  burden  of  proof;  and  if  he  is  un- 
able to  identify  the  fund  as  representing  the  proceeds  of  his  prop- 
erty, his  claim  must  fail  as  all  doubt  must  be  resolved  in  favor  of 
the  trustee  who  represents  all  creditors.    16. 
/See  Contracts,  3; 
Indians,  2; 
PuBuc  Lands,  10. 

UNIFORMITY  OP  TAXATION. 

See  Constitutional  Law,  12,  60. 

Taxes  and  Taxation,  30. 

UNITED  STATES. 

1.  InstrumentalitUscf;  Territories  and  municip<UooTjHn^ 
Territories  are  instrumentalities  established  by  Congress  for  the  gov- 
ernment of  the  people  within  their  respective  borders,  with  au- 
thority to  subdelegpite  the  governmental  power  to  the  municipal 
corporations  therehi,  and  the  latter  are  therefore  instrumentalities 
of  the  Federal  Government.   Farmers  Bank  v.  Minnesota,  516. 

2.  Powers  of  sovereignty;  limtaOons  qf. 

The  Government  of  the  United  States  as  a  nation  by  its  very  nature 
benefits  the  citizen  and  his  property  wherever  found,  and  no  ima^- 
nary  barrier  shuts  that  Government  off  from  exerting  the  powers 
which  inherently  belong  to  it  by  virtue  of  its  sovereignty. '  United 
States  V.  BenneU,  299. 

3.  Territorial  jurisdiction  cf;  siee  of  area  immaterial, 

Tenritorial  jurisdicticxi  ol  the  United  States  does  not  depend  upon  the 
size  of  the  particular  areas  hdd  for  Federal  purposes.    Criminal 
Code,  §272.    United  States  y.  PeUcan,  442. 
See  CoNsrrniTiONAL  Law,  42,  56;       Intbbnal  Revenue,  1; 
Indians,  2-5,  8;  Land  Gbantb,  1; 

PcBE  Food  and  Dbucnb  Act,  4. 

UNKNOWN  CLAIMANTS. 
See  Local  Law  (N.  Mex.). 
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UNBEASONABLE  SEARCHES  AND  SEIZURES. 
See  CJoNSTiTumoNAL  Law,  48-65; 

COUBTS,  3. 

VENDOR  AND  VENDEE. 
Retentian  of  thing  sold  as  fraud  per  se;  exception  to  rvle. 
The  rule  that  physical  retention  by  the  vendor  of  goods  capable  of  de- 
livery to  the  vendee  is  a  fraud  per  se  does  not  apply  in  Pennsylvania 
in  a  transaction,  the  inherent  nature  of  which  necessarily  precludes 
delivery,  or  in  which  the  absence  of  a  physical  delivery  is  excused 
by  the  applicable  usages  of  trade.  Taney  v.  Penn  NaHondl  Bankf 
174. 

See  States,  6. 

VERDIC?r. 
Evidence  to  mpport,  in  criminal  and  civU  adioni. 
While  in  strictly  criminal  {Hosecutioiis  the  jury  may  not  return  a  ver- 
dict against  the  defendant  unless  the  evidence  establishes  his  guilt 
beyond  a  reasonable  doubt,  in  civil  actions  it  is  the  duty  of  the  jury 
to  resolve  the  issues  of  fact  according  to  the  reasonable  preponder- 
ance of  the  evidence,  and  this  althoui^  they  may  involve  a  penal- 
ised or  criminal  act.    United  Stake  v.  Rcffon^  27. 
See  Mastbb  and  Sbsvaht,  2; 

P&ACnCB  AND  PsocBiyinDB,  12. 

WAIVER. 
See  Prachcb  and  Prockdxtsb,  28. 

WAREHOUSE  RECEDPTS. 
iSeePLBDOB. 

WHITE  SLAVE  TRAPHC  ACT. 

1.  CanMvHonal  validiiy  cf  act  cf  1910. 

The  White-Slave  Act  of  June  25,  1010,  has  been  sustained  as  eoosti- 
tutional.  (ffote  v.  {7mt0d£»ate,  227  U.S.  308.)  Wileonv.UnUed 
StaUe,  563. 

2.  Offenxe  vmdtTf  eompUie  VBihen. 

The  offense  under  the  White-Slave  Act  is  comfriete  when  the  trans- 
portation in  interstate  commerce  has  been  accomplished.  There 
is  no  2ocu«  jMeniteniuB  thereafter.   Ih, 
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Under  the  White-Save  Act  the  prohibitioii  is  not  in  tennB  confined  to 
transportation  by  common  carrier,  nor  need  such  a  limitation  be 
implied  in  order  to  sustain  the  constitutionality  of  the  act.   lb. 

4.  Trantporiaiion;  ffiiMsn^ 

The  Whiteslave  Act  has  the  quality  d  a  police  regulatim  aKhou^ 
enacted  in,  the  exercise  of  the  power  to  regulate  interstate  com- 
merce, and  it  is  wholly  within  the  power  of  Congress  to  determine 
whether  the  prohibition  should  extend  to  transportation  by  others 
than  common  carricfs.   lb, 

5.  TranspcrUUion;  metma  cf;  power  cf  (^ 

The  ageni^  of  one  employed  to  bring  prostitutes  from  one  State  to 
another  without  definite  instructions  includes  power  to  decide 
upon  the  mode  and  route  of  transportation.   76. 
See  EvmsNCB,  5. 

WORDS  AND  PHRASES. 
** Alien  immigranU**  (see  Aliens,  4).   Lapina  v»  WUUame,  78. 

*'An  tndifinUe  time^*  as  applied  to  an  interU  to  reside. 

An  ambiguous  meaning  will  not  be  attributed  to  a  phrase  used  in  an 
agreed  statement  of  facts  on  the  assumption  that  the  parties  were 
hy  a  quibble  trying  to  get  the  better  of  each  other ;  and  so  hdd  that 
''an  indefinite  time"  as  applied  to  an  intent  to  reside,  referred  to  in 
such  a  statement,  meant  that  no  end  to  such  time  was  then  con- 
templated.   WiUiameony.OserUon,  619, 

**Afinuatty"  as  used  in  §  37  of  Tariff  Act  of  1909  (see  Taxes  and  Taxa- 
tion, 18).   BiUings  v.  United  Stales,  261. 

"Dtie  proeeee  of  law'*  (see  Constitutional  Law,  8).  Miedreieh  v.  lotisfi- 
stein,  236. 

"Immigration"  as  used  in  title  of  act  of  1907  (see  Alifflis,  4;  Statutes^ 
A  12).   Lapina  v.  WtUiame,  78. 

"Interdate"  as  used  in  state  tax  statute. 

''Interstate,"  as  used  in  a  state  tax  statute,  can  fairly  be  construed  as 
including  all  commerce  other  than  "intrastate"  when  the  evident 
purpose  is  to  tax  only  the  earnings  subject  to  state  taxation.  Ohio 
Tax  Cases,  676. 
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*'May"  as  used  in  subdivision  5  of  §  7  of  Food  and  Drags  Act  of  1906 
(see  Pure  Food  and  Drugs  Act,  5).  United  SUUes  v.  Lexington 
Mia  Co.,  399. 

''Plead"  as  used  in  §  29,  Judidal  Code  (see  Removal  ol  Causes,  4). 
Cain  V.  Ccmmercial  FMiehing  Co.,  124. 

"Poseeeeion" 

The  word  "posseseion''  is  more  or  less  ambiguous,  and  is  interchange- 
ably u^  to  describe  both  actual  and  constructive  possession;  and 
not  decided  in  this  case  whether  the  contents  of  a  safe  deposit  box 
are  in  possession  t>f  the  renter  or  of  the  Deposit  Company.  iVa- 
tional  S<rfe  Depoeit  Co.  v.  lUinaie,  68. 

*'PMic  lande  euiject  to  eetOemeni  or  entry''  (see  Public  Lands,  2). 
United  Statee  v.  Buchanan,  72. 

OeneraUy.—See  Sivltdtes,  A  13. 

WBIT  AND  PROCESS. 
See  CoNsrmjnoNAL  Law,  10, 11;       Local  Law  (N.  Mez.); 
JUBIBDICnON;  PfiACnCB  AND  Pbocbdxtbx. 

YACHTS. 

See  CoNsimmoNAL  Law,  12,  47,  83,  64; 

Taxes  and  Taxation,  7, 8, 16-26. 
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